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OF  PUBLIC  RIGHTS— (continued). 


PART  11. 
OF    THE    CHURCH. 


Having  now  finished  our  examination  of  that  division  oi 
public  rights  which  concerns  the  relation  between  persons 
in  dvil  authority,  and  those  who  are  subject  to  that  autho- 
rity,— which  involved  the  whole  law  relating  to  the  State 
or  civil  government, — ^we  are  next  to  turn  our  attention  to 
such  public  rights  as  are  connected  with  the  relation  be- 
tween those  who  have  power  in  matters  ecclesiastical,  and 
those  over  whom  that  power  is  exercised, — which  latter 
subject  we  shall  discuss,  as  proposed  in  a  former  place, 
under  the  general  head  of  the  Church{a). 

The  Church,  in  that  sense  of  the  term  to  which  these 
Commentaries  refer,  may  be  defined  as  an  institution  esta- 
blished by  the  law  of  the  land,  in  reference  to  religion ;  in 
treating  of  which  we  shall  find  it  convenient  to  consider, 
first y  the  authorities  established  in  the  Church;  secondly , 
the  law  relating  to  its  doctrines,  worship  and  discipline; 
thirdly 9  the  law  relating  to  its  benefices  or  endowments. 
And,  first,  of  the  authorities  established  in  the  Chiurch. 

(a)  Vide  sup.  vol.  ti.  bk.  iv.  pt  i.  Of  the  Ciyil  Government 
VOL.  III.  B 
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CHAPTER  L 

OF  THE  ECCLESIASTICAL   AUTHORITIES. 


The  ecclesiastical  authorities  consist  (under  the  sovereign, 
the  common  head  of  the  Church)  principally  of  the  clergy, 
— a  venerable  body  of  men  set  apart  from  the  rest  of  the 
people  or  laity y  in  order  to  superintend  the  public  worship 
of  Almighty  God  and  the  other  ceremonies  of  religion, 
and  to  administer  spiritual  counsel  and  instruction. 

The  clergy  consist  of  such,  and  such  only,  as  have  been 
admitted  into  holy  orders  {a);  which,  in  the  Church  of 
England,  are  the  orders  of  bishops  (including  archbishops), 
priests,  and  deacons  (&):  and  the  ordination  in  that  Church 
must  take  place  according  to  the  form  prescribed  in  the  Book 
of  Common  Prayer  (c).  By  13  Eliz.  c.  12,  and  44  Geo.  III. 
c.  43,  it  is  now  provided  (conformably  to  the  canons  and 
the  rubric  prefixed  to  the  office  of  ordination  of  the  Book 
of  Common  Prayer),  that  none  shall  be  ordained  deacon 
under  twenty-three  years,  nor  priest  under  twenty-four  years 
of  age ; — ^though  as  to  deacons,  the  Archbishop  of  Cantei> 
biuy  has  the  privilege  of  admitting  them,  (by  fiwsulty  or 
dispensation,)  at  an  earlier  period  (rf).     Also  by  the  same 

(a)  As  to  this  quali6cation   for  c.  60,  s.  8,  no  person  ordained  by  a 

admission  into  a  benefice,  vide  post,  foreign  bishop  can  officiate  in  any 

p.  27*  church  or  chapel  of  England  or  Ire- 

(6)  The  Roman  canonists  had  the  land,  without  special  permission  from 

orders  of  bishop  (in  which  the  pope  the  archbishop  of  the  Province ;  or 

and   archbishops   were    included),  be  admitted  to  any  ecclesiastical  pre- 

priest,  deacon,  subdeacon,  psalmist,  ferment  in  England  or  Ireland,  with- 

acolythe,  exorcist,  reader,  ostiarius.  out  consent  both  of  archbishop  and 

Corv.  Jus  Canon.  S8, 39 ;  Gibs.  Cod.  bishop. 

1 1 5.  (d)  "  Bishops,  Priests  and  Deacons 

(c)  See  2  Burn's  Eecl.  Law,  lOS  ;  *'  are  the  ministerial  orders  known 

Wats.  C.  L.  ch.  xiv.     By  59  Geo.  S,  "  to  the  episcopal  establishment  of 
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statute  of  Elizabeth,  none  shall  be  ordained  either  priest  or 
deacon,  without  first  subscribing  the  Thirty-nine  Articles 
of  religion;  nor,  by  1  Eliz.  c.  1  and  1  W.  &  M.  c.  8,  with- 
out first  taking  the  oaths  of  allegiance  and  supremacy  (cf). 
Moreover,  by  the  canon  law(tf),  no  person  shall  be  admitted 
into  holy  orders  without  a  title  (as  it  is  called);  that  is, 
unless  he  produce  to  the  bishop  a  presentation  to  some 
ecclesiastical  living  within  the  diocese,  or  such  certificate 
of  preferment  or  provision  as  in  the  canon  described ;  or 
unless  he  be  a  fellow  or  chaplain  in  Cambridge  or  Oxford, 
or  master  of  arts  of  five  years'  standing  in  either  of  such 
universities,  and  living  there  at  his  own  charge ;  or  unless 
the  bishop  Jiimself  intends  shortly  to  admit  him  to  some 
benefice  or  curacy.  And  we  may  observe  fiirther,  that, 
[by  31  Eliz.  c.  6,  if  any  person  obtain  orders,  or  a  licence 
to  preach,  by  money  or  corrupt  practices,  (which  seems  to 
be  the  true,  though  not  the  common,  notion  of  simony,) 
the  person  giving  such  orders  shall  forfeit  40/.,  and  the 
person  receiving,  lOZ. ;  and  the  latter  is  incapable  of  any 
ecclesiastical  preferment  for  seven  years  afterwards.] 

In  order  to  attend  the  more  closely  to  their  duties,  the 
clergy  have  certain  privileges :  [and  had  formerly  much 
greater,  which  were  abridged  at  the  time  of  the  Reforma- 
tion, on  account  of  the  ill  use  which  the  popish  clergy 
had  endeavoured  to  make  of  them.     For  the  laws  having 

"  England.     In  the  Bishop  lies  the  single  oath  is  now  substituted  for 

'' power  of  ordination.  jDeaconx,  when  the  oaths  of  allegiance,  supremacy, 

"  ordained,   may,   licensed   by   the  and  abjuration  (as  to  which,   vide 

**  bishop,  preach  and  administer  the  sup.  vol.  ii.  bk.  iv.  pt  i.  c.  ii.). 

"  rite  of  baptism.    Priests^  by  this  By  24  Geo.  3,  c.  85,   the  bishop 

**  ceremony,  are  further  empowered  of  London,  or  other  bishop  by  him 

'*  to  administer  the  Lord's  Supper,  appointed,  may  ordain  an  alien  to 

**  and  to  hold  a  benefice  with  cure  exercise  the  office  of  deacon  or  priest 

*'  of  souls." — Report  of  the  Regis-  out  of  the  dominions  of  the  crown, 

trar-Oeneral  on  the  Religious  Wor.  without  requiring  him  to  swear  al- 

ship  of  England  and  Wales,  Decem-  legiance  to  the  sovereign  of  these 

her,  1853,  (founded  on  the  census  of  realms. 

1851),  p.  Mxiv.  (e)  Can.  S3 ;  Wats.  C.  L.  147. 

[d)  By  21    &   22  Vict.  c.  48,  a 

b2 
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[exempted  them  from  almost  every  personal  duty,  they  at- 
tempted a  total  exemption  from  every  secular  tie(/).  But 
it  is  observed  by  Sir  Edward  Coke(^),  that  as  the  over- 
flowing of  waters  doth  many  times  make  the  river  to  lose 
its  proper  channel,  so  in  times  past,  ecclesiastical  persons, 
seeking  to  extend  their  liberties  beyond  their  true  bounds, 
either  lost,  or  enjoyed  not,  those  which  of  right  belonged 
to  them.]  The  personal  exemptions  do  indeed,  in  several 
instances,  continue.  [A  clergyman  cannot  be  compelled 
to  serve  on  a  jury  (A);]  nor  [can  he  be  chosen  to  any  tem- 
poral office,  as  bailiff,  reeve,  constable,  or  the  like — in 
regard  of  his  own  continual  attendance  on  the  sacred 
function  (i).  During  his  attendance  on  divine  service,] 
eundo,  morando,  et  redeundo,  [he  is  privileged  from  arrests 
in  civil  suits  (A):]  and  the  glebe  and  tithes  of  his  parson- 
age are  not  liable  to  be  seised  in  execution  to  satisfy  a 
judgment  in  the  same  manner  as  lay  property,  but  to  a 
sequestration  ;  by  which  the  sum  due  on  such  judgment  is 
directed  to  be  levied  by  the  churchwardens  out  of  the 
profits  of  his  benefice,  after  making  provision  for  the  ser- 
vice of  the  church (/).     [But  as  they  have  their  privileges, 

(/)  The  marriage  of  the  clergy  Ric.  2,  c.  15 ;  29  Car.  2,  c.  7,  a.  6 ;  9 
waa,  in  the  time  of  popery,  prohi-  Geo.  4,  c.  81,  a.  23;  24  &  26  Vict, 
bited;  but  the  prohibition  waa  taken  c.  100,  a.  36,  by  which  laat  enact- 
away  by  2  &  3  £dw. 6,  c.  21.  Among  mcnt,  to  arrest  a  clergyman  in  de- 
the  privilegea  by  which  the  clergy  fiance  of  this  privilege  is  made  a 
were  once  very  particularly  distin-  misdemeanor,  punishable  with  im- 
guished,  was  what  waa  called  the  prisonment,  with  or  without  hard 
ben^t  qf  clergy,  antiently  allowed  to  labour,  to  the  extent  of  two  years, 
them  alone.  As  to  thb  vide  post,  (0  Upon  the  subject  of  sequestra- 
ble. VI.  c.  XXIII.  tion,  the  following  authoritiea  may 

(g)  2  Inst.  4.  be  consulted,  Burn's  Eccles.  Law, 

(A)  6  Geo. 4, c.  50, s.  2.  A  clergy-  in  tit.  Sequestration;   Arbuckle  v. 

man  is  alao,  by  the  statute  of  Marl-  Cowtan,  3  Bos.  &  Pul.  326 ;  Marsh 

bridge  (52  Hen.  3,  c.  10),  discharged  o.  Fawcett,  2  H.  Bl.  582 ;  Biahop  v. 

from  attendance  upon  courts  leet  and  Hatch,  1  Ad.  &  E.  171;  Pack  v. 

the  sherifib'  tourns ;  antient  courts  of  Tarpley,  9  Ad.  &  E.  468 ;  Harding 

criminal    jurisdiction,    now    almost  o.  Hall,  10  Mee.  &  W.  42  ;  Phelps 

superseded  by  the  court  of  quarter  v.  St  John,  10  Exch.  895.    See  also 

sessions.    F.  N.  B.  160 ;  2  Inst  4.  as  to  the  remedies  of  sequestrators, 

(t)  Finch,  L.  8&  12  &  18  Vict  c.  67. 

(k)  See  Stat  50  Edw.  3,  c.  5 ;  1 
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[so  also  they  have  their  disabilities^  on  account  of  their 
spiritual  avocations.]  By  41  Geo.  III.  c.  63,  they  are 
incapable  of  being  elected  members  of  the  House  of  Com- 
mons (wi);  and  by  5  &  6  Will.  IV.  c.  76,  s.  28,  of  being 
councillors  or  aldermen  in  boroughs.  They  are  also  pro- 
hibited from  &rming  or  trading;  for  by  1  &  2  Vict.  c.  106, 
ss.  28 — 30,  (repealing  some  former  enactments  on  this  sub- 
ject,) no  spiritual  person  holding  any  cathedral  preferment 
or  benefice,  or  any  curacy  or  lectureship,  or  allowed  to  per- 
form the  duties  of  any  ecclesiastical  office,— shall  take  to 
fiirm  for  occupation  by  himself  any  lands  exceeding  eighty 
acres  in  the  whole,  without  permission  in  writing  from  the 
bishop  of  the  diocese ;  nor  shall  such  spiritual  person,  by 
himself  or  any  other  to  his  use,  carry  on  any  trade  or 
dealing  for  profit,  unless  it  be  carried  on  by  more  than  six 
partners,  or  his  share  in  it  shall  have  devolved  to  him  by 
inheritance,  or  other  such  representative  title  as  in  the 
Act  specified;  and  even  in  these  excepted  cases  it  is 
illegal  for  him  to  act  as  director  or  managing  partner,  or 
to  carry  on  the  trade  in  person  (»).  But  notwithstanding 
these  prohibitions,  the  Act  allows  him  to  carry  on  the 
business  of  a  schoolmaster;  or  to  deal  with  booksellers  as 
to  the  sale  of  books ;  or  to  be  a  managing  director,  part- 
ner, or  shareholder  in  any  benefit  society,  or  fire  or  life 
insurance  society;  or  to  buy  or  sell  to  the  extent  neces- 
sarily incidental  to  his  lawfid  occupation  of  land,  or  to  sell 
minerals  the  produce  of  his  land, — ^provided  that  none 
of  such  transactions  be  conducted  in  person,  in  any  market 
or  place  of  public  sale. 

[In  the  frame  and  constitution  of  ecclesiastical  polity 
there  are  divers  ranks  and  degrees,  which  we  shall  con- 

(m)  Vide  sup.  vol.  II.  bk.  IV.  pt.  I.  may  be  enforced  against  him,  un- 

c.  I.  der  section    31    of   the  same  Act, 

(n)  See  also  4  &  5  Vict.  c.  14.  though  both  parties  contracted  with  a 

It  is  to  be  observed,  that   a  con-  knowledge  of  the  facts  constituting 

tract  entered  into  by  a  clergyman  the  illegality.  (Lewis  v.  Bright,  4  Ell. 

engaged    in  trade,  contrary  to  the  ftBl.  917.) 
29th  section  of  1  &  2  Vict.  c.  106, 
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[sider  in  their  respective  order,  merely  as  they  are  taken 
notice  of  by  the  secular  laws  of  England.] 

I.  An  archbishop  or  bishop  (n)  is  constituted  by  election, 
confirmation,  consecration,  and  installation ;  though  an 
archbishop  is  more  properly  said  to  be  enthroned  and  not 
installed  (o). 

The  election  of  an  archbishop  or  bishop  is  by  the 
[chapter  of  his  cathedral  church,  by  virtue  of  a  licence 
from  the  crown.  Election  was,  in  very  early  times,  the 
usual  mode  of  elevation  to  the  episcopal  chair,  tliroughout 
all  Christendom;  and  this  was  promiscuously  performed 
by  the  laity  as  well  as  the  clergy  (p),  till  at  length  it  be- 
coming tumultuous,  the  emperors  and  other  sovereigns  of 
the  respective  kingdoms  of  Europe  took  the  appointment 
in  some  degree  into  their  own  hands,  by  reserving  to 
themselves  the  right  of  confirming  these  elections,  and  of 
granting  investiture  of  the  temporalities,  which  now  began 
almost  universally  to  be  annexed  to  this  spiritual  dignity; 
without  which  confirmation  and  investiture,  the  elected 
bishop  could  neither  be  consecrated  nor  receive  any  secular 
profits.  This  right  was  acknowledged  in  the  Emperor 
Charlemagne,  a.d.  773,  by  Pope  Hadrian  I.  and  the 
Council  of  Lateran  (q),  and  universally  exercised  by  other 
Christian  princes:  but  the  policy  of  the  Court  of  Rome  at 
the  same  time  began  by  degrees  to  exclude  the  laity  fix)m 
any  share  in  these  elections,  and  to  confine  them  wholly 
to  the  clergy;  which  at  length  was  completely  effected:  the 
mere  form  of  election  appearing  to  the  people  to  be  a  thing 
of  little  consequence,  while  the  crown  was  in  possession  of 

(tt)  As  to  archbishops  and  bishops,  per  assumption  of  the  title  of  arch- 
vide  sup.  vol.  I.  p.  119,  et  vol.  II.  bishop,  bishop,  or  dean,  of  any  place 
bk.  IV.  pt.  I.  c.  I.  in  the  united  kingdom,  under  autho- 

(o)  Bishop  of  St.  David's  v.  Lucy,  rity  from  the  see  of  Rome. 

1   Salk.   137  ;    3  Salk.  72.      See  6  (p)  Per  clerum  et  populum,  Palm. 

&  6  Vict.  c.  26,  as    to    providing  25 ;  Sobrean  v.  Kevan,  2  Roll.  Rep. 

cpificopal  houses  of  residence;  and  102;  M.  Paris,  a.d.  1095. 

H  k  15  Vict.  c.  60,  as  to  the  impro-  (q)  Decret.  1,  dist.  63,  c.  22. 
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[an  absolute  negative,  which  was  almost  equivalent  to  a 
direct  right  of  nomination.  Hence  the  right  of  appointing 
to  bishoprics  is  said  to  have  been  in  the  crown  of  Eng- 
land (r),  (as  well  as  other  kingdoms  in  Europe,)  even  in 
the  Saxon  times :  because  the  rights  of  confirmation  and 
investiture  were  in  effect,  (though  not  in  form,)  a  right  of 
complete  donation  (s).  But  when,  by  length  of  time,  the 
custom  of  making  elections  by  the  clergy  only  was  fiilly 
established,  the  popes  began  to  except  to  the  usual  method 
of  granting  these  investitures,  which  was  per  annulum  et 
baculutHy  by  the  prince's  delivering  to  the  prelate  a  ring 
and  pastoral  staff  or  crosier, — pretending  that  this  was  an 
encroachment  on  the  church's  authority,  and  an  attempt 
by  these  symbols  to  confer  a  spiritual  jurisdiction;  and 
Pope  Gregory  the  seventh,  towards  the  close  of  the  eleventh 
century,  published  a  buU  of  excommunication  against  all 
princes  who  should  dare  to  confer  investitures,  and  all  pre- 
lates who  should  venture  to  receive  them  (t).  This  was  a 
bold  step  towards  effecting  the  plan  then  adopted  by  the 
Koman  see,  of  rendering  the  clergy  entirely  independent  of 
the  civil  authority ;  and  long  and  eager  were  the  contests 
occasioned  by  this  papal  claim.  But  at  length,  when  the 
Emperor  Henry  the  fifth  agreed  to  remove  all  suspicion  of 
encroachment  on  the  spiritual  character,  by  conferring  in- 
vestitiu^s  for  the  future,/?er  sceptrum,  and  not  per  annulum 
et  baculum, — and  when  the  kings  of  England  and  France 
consented  also  to  alter  the  form  in  their  kingdoms,  and 
receive  only  homage  troia  the  bishops  for  their  temporalities, 
instead  of  investing  them  by  the  ring  and  crosier,  the  court 
of  Rome  found  it  prudent  to  suspend  for  awhile  its  other 
pretensions  (tt). 

This  concession  was  obtained  from  King  Henry  the  first 
in  England,  by  means  of  that  obstinate  and  arrogant  pre- 
late. Archbishop  Anselm  {x) ;  but  King  John, (about  a  cen- 

(r)  Palm.  28.  (ii)  Mod.   Un.    Hist   xxv.    363  ; 

(<)  Selden,  Jan.  Ang.  1.  1,  s.  39.  xxix.  115. 

(/)  Decret.  2,  caus.  16,  qu.  7,  c.  12  (x)  M.  Paria,  a.d.  1 107. 
et  13. 
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[tiny  afterwards,)  in  order  to  obtain  the  protection  of  the 
pope  against  his  discontented  barons,  was  also  prevailed 
upon  to  give  up,  by  a  charter,  to  all  the  monasteries  and 
cathedrals  in  the  kingdom,  the  free  right  of  electing  their 
prelates,  whether  abbots  or  bishops:  reserving  only  to  the 
crown  the  custody  of  the  temporalities  during  the  vacancy; 
the  form  of  granting  a  licence  to  elect  (on  refrisal  whereof 
the  electors  might  proceed  without  it) ;  and  the  right  of 
approbation  afterwards,  which  was  not  to  be  denied  with- 
out a  reasonable  and  lawful  cause  (y).  This  grant  was 
expressly  recognized  and  confirmed  in  King  John's  Magna 
Charta  (z),  and  was  again  established  by  statute  25  Edw. 
III.  St.  6,  s.  3.] 

But  by  statute  25  Hen.  VIII.  c.  20  (a),  the  law  was 
again  altered,  and  the  right  of  nomination  secured  to  the 
Crown ;  [it  being  enacted  that,  at  every  future  avoidance 
of  a  bishopric,  the  king  may  send  the  dean  and  chapter  his 
usual  licence  to  proceed  to  election ;]  called  his  conge  (telire; 
[which  is  always  to  be  accompanied  with  a  letter  missive 
from  the  king,  containing  the  name  of  the  person  whom  he 
would  have  them  elect ;  and  if  the  dean  and  chapter  delay 
their  election  above  twelve  days,  the  nomination  shall  de- 
volve to  the  king,  who  may  by  letters-patent  appoint  such 
person  as  he  pleases.  This  election  or  nomination,  if  it  be 
of  a  bishop,  must  be  signified  by  the  king's  letters-patent 
to  the  archbishop  of  the  province ;  if  it  be  of  an  archbishop, 
to  the  other  archbishop  and  two  bishops,  or  to  four  bishops; 

(y)  M.  Paris,  A. D.  1214;  1  Rym.  issue  a  coff^^  <2'e/tre,  (see  The  Queen 

Feed.  198.  v.    Archbishop   of   Canterbury,    11 

(x)  Cap.  1,  edit.  Oxon.  1759.  Q.  B.  513  ;)  and  in  the  case  of  Glou- 

(o)  Repealedbyl&2Ph.&Mary,  cester  and  Bristol  (now  united),  it 

c.  8,  s.  9,  but  afterwards  revived  by  is  expressly  directed  that  there  shall 

1  £Iiz.  c.  1,  ss.  7i   10.     As  to  the  be   an  election   by    the   dean    and 

bishoprics  created  by  Hen.  8,  viz.,  chapter  of  each  alternately.    (Order 

Chester,  Gloucester,  Peterborough,  in  Council,  5  Oct.  1836.)    Nocon^^ 

Bristol  and  Oxford,  it  is  said  in  Co.  d'elire  is  issued  with  respect  to  the 

Litt.   by   Harg.  134  a,  n.  (5),  that  Irish    bishoprics.     (Bishop   of  St. 

they  are  donative.    But  it  seems  to  David's  v.  Lucy,  I  Salk.  136.) 
be  the  practice  as  to  ail  these,  to 
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[requiring  them  to  confirm,  invest,  and  consecrate  (4)  the 
person  so  elected :  which  they  are  bound  to  perform  imme- 
diately, without  any  application  to  the  see  of  Kome.  After 
which,  the  bishop  elect  shall  sue  to  the  king  for  his  tem- 
poi-alities,  shall  make  oath  to  the  king  and  none  other,  and 
shall  take  restitution  of  his  secular  possessions  out  of  the 
king's  hands  only.  And  if  such  dean  and  chapter  do  not 
elect  in  the  manner  by  this  Act  appointed,  or  if  such  arch- 
bishop or  bishop  do  refuse  to  confirm,  invest,  and  conse- 
crate such  bishop  elect,  they  shall  incur  all  the  penalties 
of  ti  pr(Bmunire  ;]  that  is,  the  loss  of  all  civil  rights,  with 
forfeiture  of  lands,  goods,  and  chattels,  and  imprisonment 
during  the  royal  pleasure  (c). 


(b)  A  bishop,  when  consecrated, 
must  be  full  thirty  years  of  age 
(see  the  rubric  prefixed  to  the  office 
of  ordination  in  the  Book  of  Com- 
mon Prayer);  but  antiently  there 
seems  to  have  been  no  such  restric- 
tion. (See  Godw.  Comm.  de  Praesul. 
693.) 

(c)  25  Hen.  8,  c.  20.  As  to  a 
pramunire,  vide  post,  bk.  vi.  c.  vi. 
The  public  attention  has  recently 
been  drawn  to  the  nature  of  the  elec- 
tion of  the  bishops,  and  particularly 
to  the  question,  whether  the  duty  of 
the  dean  and  chapter  to  elect  the 
nominee  of  the  crown,  and  that  of 
the  archbishop  to  confirm,  invest, 
and  consecrate  such  bishop  elect,  are 
to  any  extent  optional ;  or  whether 
they  are  merely  ministerial  duties : 
and  the  opinion  of  Blackstone,  as 
stated  in  the  text,  appears  to  be  the 
correct  one.  The  discussion  arose 
under  the  following  circumstances. 
In  the  year  1848,  the  see  of  Here- 
ford being  vacant,  the  dean  and 
chapter  thereof  received  a  eong^ 
d'Hire  to  elect  Dr.  Hampden,  the 
Regius  Professor  at  the  University 


of  Oxford,  to  that  bishopric.  In 
accordance  with  this  intimation  of 
the  pleasure  of  the  crown.  Dr. 
Hampden  was  in  due  course  elected; 
but  at  the  time  of  his  confirmation, 
on  the  usual  challenge  to  all  ob- 
jectors to  come  forward  and  be  heard 
being  delivered,  certain  objections, 
on  the  score  of  some  of  the  religious 
tenets  alleged  to  be  held  by  Dr. 
Hampden,  were  tendered;  but  the 
officers  in  ministration  refused  to 
receive  them.  Upon  this  a  rule  was 
obtained  by  the  objectors,  in  the 
Court  of  Queen's  Bench,  to  show 
cause  why  a  vMmdamut  should  not 
issue  to  the  Archbishop  of  Canter- 
bury to  receive  the  objections.  After 
solemn  argument,  however,  it  was 
decided  ( though  the  judges  were  not 
unanimous  in  their  opinions)  that 
the  rule  should  be  discharged  ;  the 
chief  ground  of  the  decision  being 
that  the  congf  (Tilire  was  imperative. 
An  account  of  these  proceedings, 
will  be  found  in  the  report  of  the 
case  of  the  Queen  v.  Archbishop  of 
Canterbury,  in  the  llth  volume  of 
the  Queen's  Bench  Reports. 


10  BK.  IV.   OF  PUBLIC  RIGHTS. — FT.  II.    OF  THE  CHURCH. 

There  are  two  archbishops  for  England  and  Wales  (d) ; 
the  Archbishop  of  Canterbury,  who  has  within  his  province 
all  the  bishoprics,  (which  are  at  present  twenty-six  in  num- 
ber,) except  those  of  Chester,  Durham,  Carlisle,  Ripon, 
Manchester,  and  that  of  Sodor  and  Man ;  and  the  Arch- 
bishop of  York,  whose  province  comprises  the  six  bishop- 
rics just  named. 

The  two  archbishops  for  England  and  Wales,  and  the 
bishops  of  London,  Durham,  and  Winchester,  have  the 
right,  in  virtue  of  their  respective  sees,  to  sit  as  lords  spiri- 
tual, (having  first  received  a  writ  of  summons  for  the  pur- 
pose,) in  the  House  of  Lords;  and  among  the  other  bishops 
for  England  and  Wales  there  are  always  twenty-one  who 
hold  seats  there,  under  the  like  summons.  But  the  number 
does  not  exceed  this ;  the  bishop  of  Sodor  and  Man  being 
in  no  case  a  lord  spiritual,  and  the  bishop  last  elected  for 
the  time  being,  being  also  excluded  fix)m  that  dignity. 
This  is  by  the  effect  of  the  statute  10  &  11  Vict.  c.  108,  for 
establishing  the  new  bishopric  of  Manchester ;  for,  though 
theretofore  all  the  bishops  (except  the  bishop  of  Sodor  and 
Man)  were  simmioned  as  a  matter  of  course  to  the  House 
of  Lords,  this  statute  provides  that  the  number  of  lords 
spiritual  shall  not  be  increased  by  the  creation  of  the  new 
bishopric;  but  that  whenever  there  shall  be  a  vacancy 
among  the  lords  spiritual,  caused  by  the  avoidance  of  any 
see,  (not  being  one  of  the  five  above  named,  or  a  see 
filled  by  the  translation  thereto  fix)m  another  see  of  a 
bishop  at  that  time  actually  sitting  as  a  lord  of  parlia- 
ment,) such  vacancy  shall  be  supplied  by  the  issue  of  a 
writ  of  summons  to  that  bishop  who  shall  not  have  pre- 
viously become  entitled  to  such  writ;  and  that  no  bishop  who 

(d)  Antiently   there   were  three  EccL  L.  105.      The  Archbishop  of 

archbishoprics,  the   third   being  of  Canterbury  was  antiently  Primate 

Caerleon  in  Wales;  but  in  the  time  of  Ireland  also;  Ireland  having  had 

of  Henry  the  first  both  that  see  and  no  archbishop  of  its  own  till  the  year 

all   Wales  became   subject  to  the  1152.     (Ibid.  106.) 
Archbishop  of  Canterbury.  (Rogers's 
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shall  be  thereafter  elected  to  any  see^  not  being  one  of  the 
five  sees  above  named,  shall  be  entitled  to  have  a  writ  ot 
sommons,  unless  in  the  order  and  according  to  the  con- 
ditions aforesaid. 

[An  archbishop  is  the  chief  of  the  clergy  in  a  whole 
province ;  and  has  the  inspection  of  the  bishops  of  that 
province,  as  well  as  of  the  inferior  clergy,]  or  as  the  law 
expresses  it,  the  power  to  visit  them(«).  He  confirms 
the  election  of  the  bishops,  and  afterwards  consecrates 
them  (/).  [As  archbishop  he,  upon  receipt  of  the  king's 
writ,  caUs  the  bishops  and  clergy  of  his  province  to  meet 
him  in  Convocation ;  but  without  the  king's  writ  he  cannot 
assemble  them  (g)."]  To  him,  as  a  superior  ecclesiastical 
judge,  [all  appeals  are  made  firom  inferior  jurisdictions 
within  his  province  (A).  And  as  an  appeal  lies  from  the 
bishops,  in  person,  to  him  in  person ;  so  it  also  lies  fi'om 
the  consistory  courts  of  each  diocese,  to  the  arcliiepiscopal 
court  (i) :]  in  addition  to  which  the  archbishop  of  Canter- 
bury has  also  a  court  of  original  jurisdiction  over  thirteen 
parishes  in  London ;  which  is  held  for  him  by  his  official 
principal  called  the  Dean  of  the  Arches  (y).  [During 
the  vacancy  of  any  see  in  his  province,  the  archbishop  is 
guardian  of  the  spiritualities  thereof,  as  the  king  is  of  the 
temporalities,  and  he  executes  all  ecclesiastical  jurisdiction 
therein.  K  an  archiepiscopal  see  be  vacant,  the  dean  and 
chapter  are  the  spiritual  guardians,  ever  since  the  office  of 

(e)  Bishop  of  St.  David's  v.  Lucy,  vocation,  vide  sup.  vol.  ii.  p.  544 

1  Salk.  134;  and  see  Re  Dean  of  et  seq. 
York,  2  Q.  B.  1.  (A)  The  secular  jurisdiction  for- 

(/)  2  Rol.  Ab.  223.     As  to  the  merly  belonging  to  the  Archbishop 

power  of  the  archbishop  to  conse-  of  York  and    Bishop  of  Ely,  was 

crate  a  British  subject,  or  the  sub-  abolished  by  6  &  7  Will.  4,c.  87; 

ject  or  citizen  of  a  foreign  state,  to  7  Will.  4  &  1  Vict.  c.  58  ;  that  be- 

be  a  bishop  in  a  foreign  country^  longing  to  the  Bishop  of  Durham, 

see  26  Geo.  3,  c.  84 ;  5  Vict.  c.  6.  by  6  &  7  Will.  4,  c.  19. 
As  to  his  power  in  relation  to  the  (i)  See  Ex  parte  Denison,  4  Eli. 

bishops   and    archdeacons    of    the  3r  Bl.  292. 

West  Indies,  see  6  Geo.  4,  c.  88;  {j)  2  Chitt.  Gen.  Pract.  496.  See 

5  &  6  Vict.  c.  4.  Burgcyne  v.  Free,  2  Add.  406. 


{g)  4  Inst.  322,  323.     As  to  Con- 
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[Prior  of  Canterbury  was  abolished  at  the  Reformation  (/). 
The  archbishop  is  entided  to  present  by  lapse,  to  all  the 
ecclesiastical  livings  in  the  disposal  of  his  diocesan  bishops, 
if  not  filled  within  six  months.  And  the  archbishop  has  a 
customary  prerogative,  when  a  bishop  is  consecrated  by 
him,  to  name  a  clerk  or  chaplain  of  his  own  to  be  pro- 
vided for  by  such  su£B"agan  bishop  (m) ;  in  lieu  of  which 
it  is  now  usual  for  the  bishop  to  make  over  by  deed  to  the 
archbishop,  his  executors  and  assigns,  the  next  presenta- 
tion of  such  dignity  or  benefice  within  the  bishop's  dis- 
posal, within  that  see,  as  the  archbishop  himself  shall 
choose.  Which  is,  therefore,  called  his  option  (n) :  which 
options  are  only  binding  on  the  bishop  himself  who  grants 
them,  and  not  on  his  successors  (o).    The  prerogative  itself 


(0  2  Bol.  Abr.  22. 
(m)  **  Bishops  are  styled  tuffragan 
"  (a  word  signifying  deputy),  in  re- 

*  spect  of  their  relation  to  the  arch- 

*  bishops  of  their  province.  But  for- 
'  merly  each  archbishop  and  bjshop 
'  had  also  his  suffragan  to  assist 
'  him  in  conferring  orders,  and  in 
'  other  tpirittial  parts  of  his  office 
'  within  his  diocese.  These,  in  our 
'  ecclesiastical  law,  are  called  suf  • 
'  fragan  bishops,  and  resemble  the 

*  chorepiscopi,  or  bishops  ^f  the  coun- 
'  try,  in  the  early  times  of  the  Chris- 

*  tian  church.  How  this  inferior 
'  order  of  bishops  may  be  elected 
'  and  consecrated,  is  regulated  by 
'  26  Hen.  8,  c.  14;   but,  notwith- 

*  standing  this  statute,  it  is  not  usual 
'  to  appoint  them.  They  should  not 
'  be  confounded  with  the  coadjutors 
'  of  a  bishop ;  the  latter  being  ap- 
'  pointed  in  case  of  a  bishop's  infir- 
'  mity  to  superintend  hiijurisdiction 
'  and  temporalities,  neither  of  which 
'  was  within  the  interference  of  the 
'  former.    See  fully  on  this  subject 

*  in  1  Gibs.  Cod.  1st  edit.  155."— 


Co.  Litt.  by  Harg.  94a,  note  (8). 

(n)  CowePs  Interp.  tit  Option. 

(o)  These  options  become  the 
private  patronage  of  the  archbishop, 
and  upon  his  death  are  transmitted 
to  his  personal  representatives ;  or 
the  archbifhop  may  direct,  by  his 
will,  whom,  upon  a  vacancy,  his  ex- 
ecutor shall  present ; — which  direc- 
tion, according  to  a  decision  in  the 
House  of  Lords,  his  executor  is 
compellable  to  observe.  (1  Bum's 
Eccl  Law,  226.)  If  a  bishop  dies 
during  the  vacancy  of  any  benefice 
within  his  patronage,  the  presenta- 
tion devolves  to  the  crown ;  so  like- 
wise if  a  bishop  dies  after  an  option 
becomes  vacant,  and  before  the  arch- 
bishop or  his  .  representatives  has 
presented,  and  the  clerk  is  insti- 
tuted, the  crown  pro  hde  vice  will  be 
entitled  to  present  to  that  dignity  or 
benefice ;  (Potter  v.  Chapman,  Amb. 
101 ;)  for  the  grant  of  the  option  by 
the  bishop  to  the  archbishop  has 
no  efficacy  beyond  the  life  of  the 
bishop.  (Christian's  Blackstone, 
vol.  i.  p.  381.) 
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[seems  to  be  derived  from  the  legatine  power  formerly  an- 
nexed by  the  popes,  to  the  metropolitan  of  Canterbury  (p).] 
And  it  is  remarked  by  Blackstone,  that  the  papal  claim 
itself,  like  most  others  of  that  encroaching  see,  was  pro- 
bably set  up  in  imitation  of  the  imperial  prerogative  called 
primtB  or  primaria  preces ;  whereby  the  emperor  had,  in 
the  time  of  the  commentator,  immemoriaUy  exercised  (7) 
a  right  of  naming  to  the  first  prebend  that  becomes  vacant 
after  his  accession  in  every  church  of  the  empire  (r).  [A 
right  that  was  also  exercised  by  the  crown  of  England  in 
the  reign  of  Edward  the  first  (s) :  and  which  probably 
gave  rise  to  the  royal  corodies  ;]  viz.  the  king's  right  (now 
fidlen  into  disuse)  of  sending  one  of  his  chaplains  to  be 
maintained  by  the  bishop,  or  to  have  a  pension  allowed 
him  till  the  bishop  promoted  him  to  a  benefice  (t).  [It  is 
likewise  the  privilege,  by  custom,  of  the  archbishop  of 
Canterbury,  to  crown  the  kings  and  queens  of  this  king- 
dom (tt).  And  he  hath  also  by  the  statute  25  Hen.  VIII. 
c.  21  {w)y  the  power  of  granting  dispensations  in  any  case, 
not  contrary  to  the  Holy  Scriptures  and  the  law  of  God, 
where  the  pope  used  formerly  to  grant  them ;  which  is  the 
foundation  of  his  granting  special  licences  to  marry  at  any 
place  or  time  (x)],  or  his  giving  dispensation  [to  hold  two 
livings,  and  the  like  (y) ;  and  on  this  also  isf  founded  the 
right  he  exercises  of  conferring  degrees,]  called  Lambeth 
degrees  (z),  [in  prejudice  of  the  universities  (a).]     In  un- 

(  p)  Sherlock,  Of  Options,  1.  to  dispensatioiiy  see  Colt  v.  Bishop 

(f)  Goldast  Constit  Imper.  torn.  of  Lichfield,  Hob.  147. 

3,  p.  406.  (x)  See  4  Geo.  4,  c.  76,  s.  20. 

(r)  Dufresne,  ▼.  806 ;  Mod.  Univ.  (y)  See  1  ft  2  Vict  c.  106,  s.  6. 

Hist.  xxix.  5.  («)  Although  the  archbishop  can 

(«)  Brev.   1 1   Edw.    1 ;    8  Pryn.  confer  all   the    degrees   which  are 

1264.  taken  in  the  universities  of  Oxford 

(0  1  BL  Com.  283.    There  were  and  Cambridge,  yet  the  graduates  of 

other  species  of  corodies.    Vide  sup.  these  universities,  by  various  acts  of 

voL  I.  p.  657,  n.  (t).  parliament  and  other  regulations,  are 

(«)  It  is  said  that  the  archbishop  entitled  to   many  privileges  which 

of  York  has  the  privilege  to  crown  are  not  extended  to  what  is  called 

the  queen    consort,  and  to  be  her  a "  Lambeth  "  degree.    (Christian's 

perpetual  chaplain.  (1  Bum's  Eccl.  Blackstone,  vol.  i.  p.  381.) 

Law,  178.)  (a)  See  the  Bishop  of  Chester's 

(f^)  And  see  28  Hen.  8,  c.  16.  As  case,  Oxon.  1721. 
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accustomed  cases^  however,  the  archbishop  has  no  power 
to  grant  dispensations,  but  must  refer  the  matter  to  the 
sovereign  in  council  (ft). 

A  bishop  is  the  chief  of  the  clergy  within  a  dio- 
cese (c) ;  but  is  subordinate  to  the  archbishop  of  the  pro- 
vince, to  whom  he  is  sworn  to  pay  due  obedience  (d).  His 
dignity  is  usually  called  a  see  (sedes)^  and  his  church  a 
cathedral  (e).  Among  the  principal  powers  which  he  ex- 
ercises are  those  of  ordaining  priests  and  deacons  (/),  con- 
secrating churches,  and  [inspecting  the  manners  of  the 
people  and  clergy  (ff) ;]  for  which  purpose  [he  may  visit  at 
pleasure  every  part  of  his  diocese  ( A ).  ]  He  is  also  an  eccle- 
siastical judge  (i) :  but  [his  chancellor  is  appointed  to  hold 


(b)  25  Hen.  8,  c  21,  s.  5. 

(c)  As  to  dioceses,  Tide  sup.  vol.  i. 
pp.119,  120. 

(d)  See  preamble  to  20  Geo.  S, 
c.  84.  A  clergyman  is  said  to  owe 
"  canonical  obedience  "  to  the  biahop 
who  ordained  him,  to  the  bishop  in 
whose  diocese  he  is  beneficed,  and 
also  to  the  metropolitan  of  such 
bishop.  (4  Bl.  Com.  203 ;  1  Hale 
P.  C.  381.) 

{e)  As  to  the  government  and  ar- 
rangement of  cathedrals  and  colle- 
giate churches,  see  6  Ann.  e.  21 ;  3 
&  4  Vict  c.  113;  4  &  5  Vict.  c.  39. 
We  may  remark  here,  that  a  c^lle- 
giate  church  is  a  church  consisting 
of  a  body  corporate  of  dean  and 
canons,  such  as  Westminster,  Wind- 
sor, &c.,  independently  of  any  ca- 
thedral. The  Report  of  the  Cathe- 
dral Commission  (published  in  1854) 
divides  cathedrals  and  collegiate 
churches  into  four  classes.  The  first 
class  consists  of  thirteen,  being  the 
cathedrals  qf  the  old  foundationf  or 
Ecclesise  Cathedrales  Canoniconun 
Secularium.  The  second  class  con- 
sists of  eight  couvenlual  cathedrals, 


constituted  mtk  deans  and  chapters 
by  Hen.  8.  The  third  class  contains 
the  Jive  cathedrals  founded  togetfier, 
taith  new  bishopricSf  by  Hen.  8.  The 
fourth  class  are  the  new  cathedrals 
of  Ripon  and  Manchester. 

(/)  See  59  Geo.  3,  c.  60 ;  3  &  4 
Vict  c.  33 :  15  &  16  Vict.  c.  52,  s.  2, 
as  to  the  ordination  of  priests  or 
deacons  for  or  in  the  colonies. 

{g)  See  Re  Dean  of  York,  Q.  B.  1. 

(A)  The  bishop  is  also  often,  by 
virtue  of  his  office,  a  trustee  for 
charitable  and  other  purposes  within 
his  diocese.  By  21  &  22  Vict  c.  71, 
in  certain  cases  where  the  limits  of 
the  diocese  have  become  altered, 
power  is  given  to  the  charity  com  • 
missioners  to  substitute  in  the  place 
of  such  bishop,  the  bishop  of  another 
diocese,  or  to  enable  the  one  to  act 
jointly  with  the  other. 

(f)  As  to  the  local  limits  of  the 
jurisdiction  of  the  bishop,  as  afiected 
by  the  new  arrangement  of  dioceses 
in  pursuance  of  the  recommendations 
of  the  ecclesiastical  commissioners, 
see  10  &  11  Vict  c.  98;  continued 
by  22  &  23  Vict  c.  45. 


CHAP.  I. — OF  THE  ECCLESIASTICAL  AUTIIOBITIES.     15 

[his  courts  for  him,  and  to  assist  him  in  matters  of  ecclesi- 
astical law  (j).]  In  case  of  complaint,  however^  against  a 
clerk  in  holy  orders,  for  any  ecclesiastical  offence  under  the 
Church  Discipline  Act,  (3  &  4  Vict.  c.  86,)  the  bishop  (A), 
(if  after  a  preliminary  inquiry,  before  commissioners,  there 
appears  sufficient  ground  for  proceeding  farther,)  is  to  hold 
a  court  to  hear  the  cause,  assisted  by  three  assessors : — of 
whom  the  dean  of  his  cathedral,  or  one  of  his  archdeacons, 
or  his  chancellor,  must  be  one ;  and  a  serjeant  at  law,  or 
an  advocate  who  has  practised  five  years  in  the  court  of 
the  archbishop  of  the  province,  or  a  barrister  of  seven 
years'  standing,  another.  The  bishop  may  either  deter- 
mine the  cause  himself  or  may  send  it  to  the  court  of  ap- 
peal for  the  province,  there  to  be  determined.  In  either 
case  an  appeal  lies  ultimately  to  the  queen  in  council  (/). 
[It  is  also  the  business  of  a  bishop  to  institute,  and  to 
direct  induction,  to  all  ecclesiastical  livings  in  his  diocese,] 
and  to  license  curates,  and  regulate  their  salaries  (m). 


[Archbishoprics  and  bishoprics  may  become  void  by 
death,  deprivation  far  any  very  gross  and  notorious  crime, 
and  also  by  resignation  (n).    All  resignations  must  be  made 


(j)  By  37  Hen.  8,  c  17,  it  is  de- 
clared that  the  chancellor  of  a  dio^ 
cese  may  be  a  layman,  married  or 
single,  provided  he  be  doctor  of  the 
ciTil  law  lawfully  create  and  made 
in  some  university.  By  the  canons 
of  1603,  he  must  be  either  a  bachelor 
of  law  (at  the  least),  or  a  master  of 
arts.    See  Godolph.  Ab.  82. 

(k)  In  case  the  bishop  is  the 
patron  of  the  preferment  held  by  the 
clerk  proceeded  against,  the  arch- 
hiihop  acts.  See  Ex  parte  Denison, 
4  EIL  and  BL  292.  The  Queen  v.  The 
Archbishop  of  Canterbury,  6  Ell.  & 
Bl.  5iS. 

(/)  If  the  bishop  himself  gives 
judgment,  tliere  is  an  appeal,  in  the 


first  instance,  to  the  court  of  appeal 
fur  the  province.  (3  &  4  Vict.  c.  86, 
8.  15.)  If  the  archbiahop  hears  the 
cause  originally  and  not  the  bishop, 
(by  reason  of  the  latter  being  the 
patron,)  then  the  appeal  still  lies  to 
the  court  of  appeal  for  the  province. 
See  the  Queen  v.  The  Judge  of  the 
Arches  Cuurt,  7  Ell.  dc  BL  815. 

(m)  1  &  2  Vict.  c.  106,  s.  77.  See 
also  3  &  4  Vict.  c.  33,  authorising 
the  bishops  of  England  or  Ireland 
to  permit  clergy  of  the  Protestant 
episcopal  Church  in  Scotland,  or  of 
the  United  States,  to  oSiciate  in  their 
respective  dioceses. 

(»)  Seel9&20Vict.c.ll5,"Aii 
*•  Act  to  provide  for  the  Retirement 
b8 
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[to  some  superior  (o).  Therefore  a  bishop  must  resign  to 
his  metropolitan ;  but  the  archbishop  can  resign  to  none 
but  the  king  himself.] 

The  claims  of  the  crown  on  archbishoprics  and  bishoprics, 
in  respect  of  the  custody  of  the  temporalities,  and  in  respect 
of  the  first  fruits  and  tenths  of  all  spiritual  preferments,  in- 
cluding archbishoprics  and  bishoprics,  have  been  already 
noticed  in  a  former  part  of  the  work  (/>).  The^  need  not, 
therefore,  be  again  discussed  in  this  place.  We  may  men- 
tion however  here,  that,  when  any  spiritual  person  is  made 
an  English  {q)  bishop,  all  the  preferments  of  which  he  was 
before  possessed  become  in  general,  upon  his  consecration, 
void;  and  the  sovereign  may  present  to  them  by  his 
prerogative  royal  (r). 

II.  [A  dean  and  chapter  are  the  council  of  the  bishop, 
to  assist  him  with  their  advice  in  affairs  of  religion,  and 
also  in  the  temporal  concerns  of  his  see  (5).  When  the 
rest  of  the  clergy  were  settled  in  the  several  parishes  of 
each  diocese  (^),  these  were  reserved  for  the  celebration  of 
divine  sendee  in  the  bishop's  own  cathedral ;  and  the  chief 

"  of  the  present  Bishops  of  London  that,  on  the  death  of  every  prelate  in 

'*  and  Durham."    By  6  &  7  Vict  c.  England,  the  crown  is  entitled  to  six 

62,  provisions  are  made  for  the  per-  things,  viz.,  the  bishop's  best  horse 

formance  of  the  episcopal  functions  or  palfrey,  with'  his  furniture ;  his 

in  the  case  of  the  incapacity  of  any  cloak  or  gown,  and  tippet ;  his  cup 

archbishop  or  bishop.  and  cover  ;  his  bason  and  cover ;  his 

(0)  Gibs.  Cod.  822.  gold    ring ;    and,    lastly,    his  tauta 

(  p)  Vide  sup.  vol.  11.  bk.  iv.  pt.  canum,  his  mew  or  kennel  of  hounds. 

I.  c.  VI.  (2  Bl.  Com.  426.)  The  right  to  these 

(q)  The  doctrine  does  not  apply  things  is  considered  by  Blackstone 

to  the  case  of  a  promotion  to  a  co/o-  as  in  the  nature  of  a  mortuary ;  but 

nial  bishopric.    The  Queen  0.  Eton  Lord  Coke  says  it  was  a  fine  to  the 

College,  8  £11.  &  Bl.  610.  crown  for  empowering  the  bishops  to 

(r)  1  Bl.  Com.  388.  See  Basset  v.  grant  probates,  &c.  (See  Mirehouse 

Gee,  Cro.  Eliz.  790 ;    Att.-Gen.  v.  v.  Rennell,  8  Bing.  497.) 

Bishop  of  London,   4  Mod.   210;  («)  Dean   and  Chapter  of  Nor- 

Orocers'  Company  v.  Archbishop  of  wich's  case,  8  Rep.  75 ;  Co,  Litt. 

Canterbury,2W.  Bl.  770.    It  is  laid  103,300. 

down  also  by  Sir  E.Coke,  2  Inst  49 1 ,  (/)  Vide  sup.  vol.  i.  p.  120. 
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[of  them,  who  presided  over  the  rest,  obtained  the  name  of 
decanus  or  dean  (u).] 

The  chapter,  who,  as  distinct  from  the  dean,  consist  of 
certain  dignitaries  called  canons  (j:),  [are  sometimes  ap- 
pointed by  the  crown,  sometimes  by  the  bishop,  and  some- 
times by  each  other  (y).]  And  the  antient  deans  were 
formerly  elected  by  the  chapter,  by  conge  cPilire  from  the 
crown,  and  letters  missive  of  recommendation,  in  the  same 
manner  as  bishops ;  but  in  the  modem  deaneries,  viz.  those 
that  were  founded  by  Henry  the  eighth  out  of  the  spoils  of 
the  dissolved  monasteries,  the  title  has  always  been  dona- 
tive, and  the  installation  merely  by  letters-patent  from  the 
crown  (z).  And  now  this  is  the  course  also  with  respect  to 
the  antient  deaneries ;  it  being  provided  by  3  &  4  Vict, 
c,  113,  that  every  such  deanery  (except  in  Wales)  shall 
thenceforth  be  in  the  direct  patronage  of  her  Majesty ;  who 
may,  on  the  vacancy  thereof,  appoint  by  letters-patent  a 
spiritual  person  to  be  dean  (a).  And  by  the  same  Act  it  is 
further  provided,  that  no  person  shall  hereafter  be  capable 
of  receiving  the  appointment  either  of  dean,  archdeacon,  or 
canon,  until  he  shall  have  been  six  years  complete  in  priest's 
orders;  except  in  the  case  of  a  canonry  annexed  to  any 
professorship,  headship,  or  other  office  in  any  university  (ft) : 
that  the  dean  shall  reside  for  at  least  eight  months  in  the 
year  (c) :  that  the  term  of  a  canon's  residence  shall  be  at 
least  three  months  in  the  year  {d)  :  that  the  right  of  ap- 

(tf)  This,  says  Blackstone  CtoI.  i.  church  for  their  maintenance, 
p.  382),  was  probably  because  he  {y)  See  3  &  4  Vict  c.  113,  ss.  24, 

was  at  first  appointed  to  superintend  26;  and  4  &  5  Vict.  c.  39,  as  to 

ten  canons  or  prebendaries.  the  right  of  appointment  to  certain 

(o")  By  3  &  4  Vict.  c.  113,  s.  1,  all  canonries. 
the  members  of  Chapters,  except  the  (s)  See  the  learned  note  by  Mr. 

dean,  in  every  cathedral   and  col-  Hargrave,  Co.  Litt.  95 ;  1  Bl.  Cum. 

legiate  church  in  England,  shall  be  383. 

styled  canons.     Such  canons,  how-  (a)  3  &  4  Vict.  c.  113,  s.  24. 

ever,  as  are  prebendariet,  diflfer  from  (6)  Sect.  27. 

such  as  are  not,  as  having  a  prebend^  (c)  Sect.  3. 

or  fixed  portion   of  the  rents  and  (d)  Ibid, 

profits  of  the  cathedral  or  collegiate 

VOL.  I.  •  .  C 
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pointing  a  regulated  number  of  minor  canons^  with  sala- 
ries, shall  in  future  be  in  all  cases  vested  in  the  respective 
chapters  {e) :  and  that  honorary  canons,  without  salaries, 
shall  be  established  in  every  cathedral  church  in  which 
there  are  not  already  founded  any  non-residentiary  pre- 
bends, dignities  and  offices ;  and  shall  be  in  the  gift  of 
the  archbishops  and  bishops  respectively  (/)• 

[The  dean  and  chapter  are,  as  was  before  observed,  the 
nominal  electors  of  a  bishop.  The  bishop  is  their  ordi- 
nary (^),  and  immediate  superior;  and  has,  generally 
speaking,  the  power  of  visiting  them  (A) ;  and  correcting 
their  excesses  and  enormities.  They  had  also  a  check  on 
the  bishop  at  common  law:]  for  till  the  statute  32  Hen. 
VIII.  c.  28,  (which  enabled  him  to  grant  leases  not  ex- 
ceeding twenty-one  years  or  three  lives,  on  his  sole 
authority,)  his  grant  or  lease  would  not  have  bound  his 
successors,  unless  confirmed  by  the  dean  and  chapter  (i). 

Deaneries  and  canonries  may  become  void,  like  a  bishop- 
ric, by  death,  by  deprivation,  or  by  resignation  to  either 
the  king  or  the  bishop  (A). 

III.  [An  archdeacon  hath  an  ecclesiastical  jurisdiction, 
immediately  subordinate  to  the  bishop,  throughout  the 
whole  of  his  diocese  or  in  some  particular  part  of  it(/). 
He  is  usually  appointed  by  the  bishop  himself;  and  hath 
a  kind  of  episcopal  authority,  originally  derived  from  the 
bishop,  but  now  independent  and  distinct  from  his(in). 
He  therefore  visits  the  clergy ;  and  has  his  separate  court 
for  punishment  of  oflFenders  by  spiritual  censures,  and  for 
hearing  aU  other  causes  of  ecclesiastical  cognizance  («).] 

(e)  Sect.  45.  (/)  As  to  the  ecclesiastical  division 

(/)  3  &  4  Vict.  c.  113,  8.  23.  of  dioceses  into  archdeaconries,  of 

ig)  As  to  the  ordinary,  see  Index  archdeaconries  into  rural  deaneries, 

to  vol.  II.  in  tit,  and  of  rural  deaneries  into  parishes, 

(/i)  See  Re  Dean  of  York,  2  Q.  B.l.  vide  sup.  vol.  i.  pp.  119,  120. 
(i)  Co.Litt.44a,  103  a  ;  vide  sup.  (j»)  1  Burn's  Eccl.  Law,  68,  69. 

vol.  I.  pp.  477, 478.  (n)  By  6  &  7  Will.  4,  c.  77,  s.  19, 

(/c)  Grcndon  v.  Bishop  of  Lincoln,  it  is  provided  that  all  archdeacons 

Plowd.  498.  throughout    England     ai.d    Wales 
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As  a  general  rule  (but  subject  to  exception  in  the  case  of 
particular  archdeacons)^  the  jurisdiction  of  the  arch- 
deacon and  the  bishop  are  concurrent^  so  that  a  suit  may 
be  commenced  in  the  court  of  either  (o).  An  archdeaconry 
may  become  void  by  deaths  deprivation  or  resignation. 

IV.  [The  mral  deans  are  very  antient  officers  of  the 
church  (p),]  but  their  authority  is  ahnost  grown  out  of 
use ;  [though  their  deaneries  still  subsist  as  an  eccleaas- 
tical  division  of  the  diocese,  or  archdeaconry  (9).]  They 
seem  originally  to  have  been  deputies  of  the  bishop, 
planted  all  round  his  diocese,  the  better  to  inspect  the  con- 
duct of  the  parochial  clergy,  to  inquire  into  and.  report 
dilapidations,  and  to  examine  the  candidates  for  confirma- 
tion ;  and  were  armed,  in  minuter  matters,  with  an  inferior 
degree  of  judicial  and  coercive  authority  (r). 

V.  [The  next,  and  indeed  the  most  numerous,  order  of 
men  in  the  system  of  ecclesiastical  polity,  are  the  parsons 
and  vicars  of  churches :  in  treating  of  whom,  we  shall  first 
mark  out  the  distinction  between  them;  shall  next  observe 
the  method  by  which  one  may  become  a  parson  or  vicar ; 
shall  then  briefly  touch  upon  their  rights  and  duties;  and 
shall,  lastly,  show  how  one  may  cease  to  be  either. 

1.  A  parson,  persona  ecclesuBy  is  one  that  hath  full 
possession  of  all  the  rights  of  a  parochial  church  («). 
He  is   called  parson,  because  by  his  person  the  church, 

should  have  and  exercise  full  and  (p)  Kennett,    Par.    Antiq.    633. 

equal  jurisdiction  within  their  re-  Dansey,  Horse  Decanic»  Rurales. 
spective  archdeaconries,  any  usage  (q)  See  6  &  7  Will.  4,  c.  77,  s.  1, 

to    the    contrary    notwithstanding,  and  3  &  4  Vict.  c.  113,  s.  32.    In 

And  see  6  &  7  Will.  4,  c.  77;  8  the    Report    on    Public    Religious 

&  4  Vict.  c.  113;   and  4  &  5  Vict.  Worship,  by  the  Registrar-General, 

c.  39,  for  provisions  as  to  the  endow-  under  census  of    1851,  it  is  said 

roent  and  arrangement  of  archdea-  there  were  then  463  rural  deaneries 

Gonries.  in  England  and  Wales  (p.  xxxvi). 

(o)  Rogers's  Eccl.  Law,  60.    See  (r)  Gibs.  Cod.  972,  1550. 

further  as  to  the  archdeacon's  court,  (<)  As  to  parishes  and  parochial 

post,  bk.  V.  c.  v.  •  churches,  vide  sup.  vol.  i.  p.  120. 

c2 
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[which  is  an  inTieible  hodj,  is  repreflented.  He  ifi  also 
sometimes  caJled  the  redary  or  governor  of  the  churdi ; 
but  the  appellaticn  of  pargon  (however  it  maj  be  depre- 
cinted  by  famHiar,  clownish  and  ixidiseriminate  use,)  is  the 
most  legal,  most  beneficial,  and  most  honourable  title  that 
a  parish  priest  can  enjoy;  because  such  a  one,  (Sir  Edward 
Coke  observes,)  and  he  only,  is  said  vioem  seu  personam 
eoclmm  gerert.  A  parson  has,  during  his  life,  the  freehold 
in  himself  of  the  parsonage  house,  the  glebe,  the  tithes, 
and  other  dues.  But  these  are  sometimes  appropriated; 
that  is  to  say,  the  benefice  is  perpetually  annexed  to  some 
qniitual  corp(»ation,  either  sole  or  aggregate,  beiog  the  pa- 
tzon  of, the  living;  which  the  law  esteems  equally  capable 
of  providing  for  the  service  of  the  church,  aa  any  single 
jNtivate  clergyman  (^).]  It  will  be  proper,  however,  to 
examine  more  closely  the  doctrine  of  appropriation,  with 
which  the  law  of  vicars  is  closely  connected. 

[This  contrivance  se^ris  to  have  sprung  &om  the  policy 
of  the  monastic  orders,  who  have  never  been  deficient  in 
subtile  inventions  for  the  increase  of  their  own  power  and 
emoluments.  At  the  first  establishment  of  parochial 
clergy,  the  tithes  of  the  parish  were  distributed  in  a  four* 
fold  division ;  one  for  the  use  of  the  bishop,  another  for 
maintaining  the  fabric  of  the  church,  a  third  for  the  poor, 
and  the  fourth  to  provide  for  the  incumbent.  When  the 
sees  of  the  bishops  became  otherwise  amply  endowed,  they 
were  prohibited  fix>m  demanding  their  usual  share  of  these 
tithes,  and  the  division  was  into  three  parts  only.  And 
hence  it  was  inferred  by  the  monasteries,  that  a  small  part 
was  sufficient  for  the  officiating  priest ;  and  that  the  re* 
mainder  might  well  be  applied  to  the  use  of  their  own 
firatemities,  (the  endowment  of  which  was  construed  to  be 
a  work  of  the  most  exalted  piety,)  subject  to  the  burthen 
of  repairing  the  church  and  providing  for  its  constant  sup- 

(t)  The  subject  of  appropriation  Lincoln,  Plowd.  493 ;  Duke  of  Port- 
is  explained  in  Bum's  Eccl.L. ;  and  land  o.  Bingham,  1  Hagg.  Consist, 
in  Watson's  Clergymen's  Law  (p.  Rep.  162. 
191)  I  see  also  Grendon  v.  Bishop  of 
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[plf  .  And  there£)ie  ihey  begged  and  bought,  for  ntafiflea 
and  obitS;  and  eometimes  eren  fixr  money,  all  the  adrow- 
sons  within  their  reach,  and  then  appropriated  the  bene- 
fices to  the  nee  of  their  own  corporation.  But,  in  order 
to  complete  such  appn^priation  efectaaUy ,  the  kmg's  li^ 
cence,  and  consent  of  the  bishc^  must  fiffst  be  obtained; 
beeanise  both  the  king  and  the  biahop  may  some  time  ost 
other  hare  an  interest,  by  lapse,  in  the  presentation  to  the 
benefice ;  which  can  never  happen  if  it  be  appropriated 
to  the  use  of  a  cc»p<nration,.  whicfa  never  dies  z  and  also 
because  the  law  reposes  a  confidence  in  them,  that  they  will 
not  consent  to  anything  that  shall  be  to  the  prejudice  of 
the  chureh.  The  consent  of  the  patron  abo  is  neeessanly 
impHed:  because  (as  was  befiire  observed)  the  appcopana- 
tioB  can  be  originaOy  made  to  none,,  but  to  such  spiritual 
corporation  as  is  also  the  patron  of  the  ehurch;  the  whole 
being  indeed  nothing  else  but  an  allowance  fi»r  the  patrons 
to  retain  the  tithes  and  glebe  in  theiar  own  hands,  without 
presenting  any  clerk,  they  themselves  undertaJdng  to  pro* 
vide  for  the  service  of  the  church  (u),  Wh«i  the  appro* 
priation  is  thus  made,  the  appropriators  and  their  succes* 
sors  are  perpetual  parsons  of  the  ehmrch;  and  must  sue 
and  be  sued,  in  all  matters  concerning  the  rights  of  tiie 
dliurch,  by  the  name  of  pars(ms(x).] 

Appropriators  were  thus  in  their  origin  always  persons 
spiritual,  being  bishops,  prebendaries,  monasteries,  and 
other  religious  houses,  [nay,  even  nunneries,  and  certain 
military  orders ;  all  of  which  were  spiritual  corporations.] 
But  the  case  is  now  different;  for  by  27  Hen.  VIII.  c.  28, 
and  31  Hen.  YIII.  c.  13,  the  monasteries  and  religious 
houses  were  dissolved,  and  the  appropriations  which  be- 
longed to  them  respectively,  [amounting  to  more  than  cme* 
third  of  all  the  parishes  in  England  (y),]  were  given  to  the 
king  in  as  ample  a  manner  as  the  bishops,  &c.  formerly 

(«)  Grendon  v.  Bishop  of  Lincoln,  (y)  Seld.  Review  of  Tithes,  c  9  ; 

Plowd.  496—500.  Speim.  Apology,  S5. 

(<)  Wright  0.  Gerard,  Hob.  307. 
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held  the  same  at  the  tune  of  their  dissolution ;  a  proceed- 
ing which,  [though  perhaps  scarcely  defensible,  was  not 
without  example ;]  for  the  same  thing  was  done  in  former 
reigns  with  respect  to  the  alien  priories,  that  is,  such  as 
were  filled  by  foreigners  only  (z) ;  and  many  of  the  ap- 
propriations so  vested  in  the  crown  by  the  effect  of  these 
several  dissolutions,  being  afterwards  from  time  to  time 
granted  out  by  the  crown  to  subjects,  are  now  in  the 
hands  of  lay  persons, — who  are  usually  styled,  by  way  of 
distinction,  lay  impropriators,  though  the  term  of  appro^ 
priators  is  in  strictness  as  applicable  to  these  as  to  the 
original  holders  (a). 

Appropriations  of  either  class  are  capable,  it  is  held,  of 
being  severed,  so  that  the  church  may  become  disappro- 
priate ;  and  that  in  two  ways :  [as  first,  if  the  patron  or 
appropriator  presents  a  clerk,  who  is  instituted  and  in- 
ducted to  the  parsonage :  for  the  incumbent  so  instituted 
and  inducted  is  to  all  intents  and  purposes  complete 
parson;  and  the  appropriation,  being  once  severed,  can 
never  be  reunited  again,  imless  by  a  repetition  of  the  same 
solemnities  (ft).]  Secondly,  [if  the  corporation  which  has 
the  appropriation  is  dissolved,  the  parsonage  becomes 
disappropriate  at  common  law :  because  the  perpetuity  of 
person  is  gone,  which  is  necessary  to  support  the  appro- 
priation.] 

In  aU  appropriations  there  is  generally  a  spiritual  person 
attached  to  the  same  church,  imder  the  name  of  vicar,  to 
whom  the  spiritual  duty,  or  cure  of  souk  (as  it  is  termed), 
belongs,  in  the  same  manner,  as  in  parsonages  not  appro- 
priated (or  rectories),  to  the  rector :  and  to  whom,  on  the 
other  hand,  a  certain  portion  of  the  tithes  or  other  emolu- 
ments of  the  church,  by  way  of  exception  out  of  those  en- 
joyed by  the  appropriator,  is  assigned.  The  origin  of  these 
vicars  is  as  follows  (c) : 

(x)  2  Inst  584.  388.  (n.):  Spelm.  Tithes,  c.  29. 

(a)  See  Burn's  Eccl.  Law,  vol.  i.  (6)  Co.  Litt.  46. 

66 ;  Christian's  Blackstone,  vol.  i.         (c)  As  to  vicarages,  see  40  Edw. 
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[The  appropriating  corporations,  or  religious  houses, 
were  wont  to  depute  one  of  their  own  body  to  perform 
divine  service,  and  administer  the  sacraments,  in  those 
parishes  of  which  the  society  was  thus  the  parson.  This 
officiating  minister  was  in  reality  no  more  than  a  curate, 
deputy,  or  vicegerent  of  the  appropriator,  and  therefore 
called  vicarius  or  vicar  (d).  His  stipend  was  at  the  dis- 
cretion of  the  appropriator ;  who  was  however  boimd  of 
common  right  to  find  somebody,  qui  illi  de  temporalibuSy 
episcopo  de  spiritualibus  debeat  respondere  {e).  But  this 
was  done  in  so  scandalous  a  manner,  and  the  parishes  suf- 
fered so  much  by  the  neglect  of  the  appropriators,  that 
the  legislature  was  forced  to  interpose  :  and,  accordingly, 
it  is  enacted  by  statute  15  Bic.  II.  c.  6,  that  in  all  appro- 
priations of  churches  the  diocesan  bishop  shall  ordain,  (in 
proportion  to  the  value  of  the  church,)  a  competent  sum 
to  be  distributed  among  tiie  poor  parishioners  annually; 
and  that  the  vicarage  shall  be  sufficiently  endowed.  It 
seems  the  parish  were  fi*equentiy  sufferers,  not  only  by  the 
want  of  divine  service,  but  also  by  withholding  those  alms, 
for  which,  among  other  purposes,  the  payment  of  tithes 
was  originally  imposed :  and  therefore  in  this  Act  a  pen- 
sion is  directed  to  be  distributed  among  the  poor  paro- 
chians,  as  well  as  a  sufficient  stipend  to  the  vicar.  But 
he,  being  liable  to  be  removed  at  the  pleasure  of  the  ap- 
propriator, was  not  likely  to  insist  too  rigidly  on  the  legal 
sufficiency  of  the  stipend:  and  therefore  by  statute  4 
Hen.  lY.  c.  12,  it  is  ordained,  that  the  vicar  shall  be  a 
secular  person,  not  a  member  of  any  religious  house ;  that 
he  shall  be  vicar  perpetual,  not  removeable  at  the  caprice 
of  the  monastery ;  and  that  he  shall  be  canonically  insti- 

8|pl.  27;  Britton  tf.  Waile,  Cro.  Jac.  It  would  seem  that  such  ministers 

£16;  Spelm.  Tithes,  153;  Bird  0.  existed  as  long  ago  as  the  reign  of 

Relph,  2  Ad.  &  £1.  780 ;  Rogers's  Henry  the  second,  hut  they  are  said 

Eccl.  L.  890.  to  have  been  then  few  in  number. 

{d)  See  Grendon  0.  Bishop  of  Lin-  (Bird  0.  Relph,  2  Ad.  &  El.  780.) 
coin,  Plowd.  493;  Seld.  c.  11,  s.  1.  {e)  Seld.  Tith.  c.  11,  1. 
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[tuted  and  inducted^  and  be  sufficiently  endowed  at  the 
discretion  of  the  (ordinary,  for  these  three  express  pur- 
poses^ — ^to  do  divine  service^  to  iiuform  the  people^  and  to 
keep  hospitality  (/^  The  endowments  in  consequence  of 
these  statutes  have  usually  been  by  a  portion  of  the  glebe 
or  lands  belonging  to  the  parsonage,  and  a  particular 
share  of  the  tithes,  which  the  approi»H[ators  found  it  most 
troublesome  to  collect:]  the  greater  part  being  still  rer 
served  to  their  own  use.  [But  one  and  the  same  rule  was 
not  observed  in  the  endowment  of  all  vicarages.  Hence 
some  are  more  liberally,  and  some  more  scantily,  en- 
dowed :  and  hence  the  tithes  of  many  things,  as  wood  in 
particular,  are  in  some  parishes  rectorial,  and  in  some 
vicarial  tithes.] 

Such  is  the  history  of  the  distinction  between  rectors 
and  vicars,  the  law  on  which  subject  may  be  smnmarily 
stated  thus.  Of  parochial  churches  some  have  been  appro^ 
priated,  others  have  not :  of  the  non-appropriated  (called 
rectories)  there  is  no  vicar,  but  a  rector  only,  who  is  of 
necessity  a  spiritual  person,  and  has  the  cure  of  souls 
in  the  parish,  with  the  exclusive  title  to  all  the  emolur 
ments  {g) :  of  the  appropriated,  there  is  generally,  besides 
the  rector  or  appropriator,  a  vicar:  and  in  churches  so 
circim;istanced  (termed  vicarages),  the  appropriator  is  either 
ecclesi^^cal  or  lay,  a  corporation  ag^egate  or  sole,  as 
the  case  nmy  be,  but  has  never  (as  appropriator)  the  cure 
of  souls  within  the  parish;  while  the  vicar,  on  the  other 

(/)  From  this  Act  (4  Hen.  4,  c.  1 2)  clergy,  who  performed  their  ministry 

may  be  dated  the  origin  of  the  pr^-  in  the  world,  m  seculOf  and  who  from 

«tfii<vicarages;  for  before  this  time  the  thence  were  called  tecukar  clecgy. 

vicar  was  nothing  more  than  a  tem-  (Christian's  Blackstone,   toL  i.  p. 

porary  curate,  and  when  the  church  387,  n.) 

was  appropriated  to  a  monastery,  he  (g)  By  2  &  3  Vict.  c.  30,  reciting 

was  generally  one  of  their  own  bod^,  that  there  are  several  benefices,  in 

that  is,  one  of  the  regular  clergy ;  for  which  more  than  one  spiritual  person 

the  monlUfWho  lived  <ect(iKfiM»ri^^  has  the  general  cure  of  souls,  the 

oftheirrespective  houses  or  societieSi  bishop  is  empowered,  where  such  is 

were  denominated  regular  clergy,  in  the  case,  to  order  an  apportionment 

contradistinction   to  the    parochial  of  the  spiritual  services. 
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lumdy  is  always  an  individual  and  spiritual  person^  and  is 
charged  with  the  cure  of  souls.  And  as  to  the  emolu- 
ments in  vicarages,  they  belong  in  part  to  the  appropriator, 
in  part  to  the  vicar,  according  to  distinctions  ahreadj  in 
part  referred  to,  but  to  be  discussed  more  fully  hereafter. 
To  these  explanati<)Ss  it  may  be  proper  to  add,  that,  in 
non-appropriated  churches,  the  rector, — in  those  which  are  * 
appropriated,  the  vicar, — ^is  seised  for  his  life  only,  the  fee 
being  in  abeyance  (h) ;  but  the  appropriator  may  be  seised 
in  fee,  or  of  a  less  estate,  according  to  the  circumstances 
of  his  title. 

But  it  is  not  in  all  appropriations  that  a  vicar  exists ; 
for  in  some  it  happens,  in  consequence  of  their  being  ex- 
empted (for  particular  reasons)  from  the  statute  of  Hen.  lY. 
c.  12,  that  no  vicar  has  ever  been  endowed  (i).  Such 
churches,  however,  usually  possess  a  permanent  minister 
in  hdy  orders,  of  the  same  general  description, — who, 
under  the  denomination  of  perpetual  curatey  is  charged 
with  the  cure  of  souls,  and  entitled  to  emolument  for  his 
services  (A);  and  where  there  is  no  perpetual  curate  properly 
so  called,  the  aj^ropriator  is  bound  from  time  to  time 
to  provide  some  person  in  holy  orders  to  perform  the 
same  duty,  and  to  pay  him  a  proper  remuneration  for  his 
services  (Z). 

It  is  to  be  observed  also,  as  another  anomaly  in  the  law 
of  vicarages,  that  in  &rmer  times  the  rector  of  a  benefice, 
having  cure  of  souls,  sometimes  obtained  permissicm  from 
superior  authority  to  appoint  a  vicar  to  officiate  under  him ; 
so  that,  by  this  means,  two  perscms  were  instituted  ta  the 
same  church,  and  both  had  cure  of  souls ;  the  effect  of 

(h)  Vide  sup.  vol.  i.  p.  2il.  £.  556 ;  Hine  v.  Eeynolds,  2  Man. 

(0  1    Bl.   Com,  394;    1   Burn's  &  Gr.  71 ;  Doe  i/.  Brammall  v.  Col- 

EccL  L.  427  ;  Wats.  C.  L.  172.  tinge,  7  C.  B.  939;  see  also  1  Geo. 

{k)  It  may  be  here  observed  that  1,  c  10,  ss.  4  and  21. 
a  perpetual  curate  is  liable  to  his  (0  See  1  &  2  Vict  c.  31 ;  Hine 

successor  for  dilapidations.  (Mason  v.  Reynolds,  ubi  sup.  and  the  autho- 

V.  Lambert,  12  Q.  B.  795.)    And  rities  there  cited.    And  see  Azthin^ 

for    other   points   with    regard    to  ton  v.  Bishop  of  Chester,  1  H.  Bl. 

him,  see  Doe  v,  Thomas,  9  A.  ft  429. 
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which  was,  that  by  custom  the  rector  became  at  length 
entirely  relieved  from  residence,  and  from  all  other  spiritual 
duties.  An  incumbent  so  circumstanced  is  commonly 
called  a  sinecure  rectory  or  rector  without  cure  of  souls  (wi). 
But  by  a  late  statute,  3  &  4  Vict.  c.  113,  it  is  now  pro- 
vided that  all  ecclesiastical  rectories  without  cure  of  souls 
in  the  sole  patronage  of  the  crown,  or  of  any  ecclesiastical 
corporation  aggregate  or  sole,  and  having  a  vicar  endowed 
or  a  perpetual  curate,  shall,  immediately  upon  the  ftiture 
vacancies  thereof  respectively,  be  suppressed;  and  that 
with  respect  to  all  such  as  are  in  the  patronage  of  any 
other  person,  the  patronage  of  them  may  be  at  any  time 
sold  to  the  Ecclesiastical  Commissioners  (of  whom  we 
shall  soon  find  occasion  to  say  more),  and  upon  the  com- 
pletion of  such  purchase  the  same  shall  respectively  be 
suppressed  (n) ;  and  the  lands,  tithes,  and  endowments 
thereof  shall  be  vested  in  such  Commissioners  (o),  and 
may  be  afterwards  annexed,  when  it  shall  appear  expe- 
dient, to  the  vicarage  or  perpetual  curacy ;  which  shall 
be  thereupon  constituted  a  rectory  with  cure  of  souls  (p). 
And  moreover,  that  wherever  any  rectory  theretofore 
deemed  a  rectory  without  cure  of  souls  had  been  held, 
together  with  the  vicarage  dependent  thereon,  for  the 
period  of  twenty  years  then  last  past,  the  same  shall  not 
be  construed  to  be  a  rectory  without  cure  of  souls  within 
the  meaning  of  that  Act,  but  shall  become  permanently 
a  rectory  with  cure  of  souls  (9). 

We  have  thus  had  occasion  incidentally  to  notice  three 
several  kinds  of  parochial  preferments,  viz.,  rectories,  vicar- 
ages, and  perpetual  curacies.  And  as  to  all  these  we  may 
remark,  that  they  are  usually  comprehended  under  the 
general  term  of  benefice  (r) ;  a  term  indeed  which,  in  its 
technical  sense,  extends  not  only  to  these,  but  also  to 

(m)  See  2  Burn's  Eccl.  L.  347  ;  (p)  Sect.  55. 

Cbristian't  Blackstone,  vol.  i. p.  386.  (q)  Ibid. 

(n.);   Bogera's  Eccl.  L.  890 ;  Gibs.  (r)  As  to  tbe  primary   meaning 

Cod.  753.  of  tbe  word  benefice  (a  term  derived 

(n)  3  &  4  Vict.  c.  113,  8.  48.  from  ;he  feudal  law),  vide  sup.  vol. 

(0)  Sect.  54.  I.  p.  178. 
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ecclesiastical  preferments  to  which  rank  or  public  office  is 
attached;  and  which  are  described  in  our  books  as  eccle- 
siastical dignities  or  offices^  such  as  bishoprics,  deaneries, 
and  thejike(£);  but  in  popular  acceptation  it  is  almost 
invariably  appropriated  to  rectories,  vicarages,  and  the 
other  parochial  preferments  above  enumerated  {t). 

2.  [The  method  of  becoming  a  parson  or  a  vicar  is 
much  the  same.  To  both  there  are]  in  general  [four 
requisites  necessary:  holy  orders;  presentation;  institution; 
and  induction,']  The  method  of  conferring  holy  orders  has 
been  abeady  so  fer  noticed  as  the  purpose  of  these  Com- 
mentaries required.  We  have  seen  that  the  age  of  twenty- 
three  years,  is  now  the  earliest  at  which  a  man  may  (except 
by  faculty  or  dispensation  of  the  Archbishop  of  Canter- 
bury) be  ordained  deacon;  and  that  twenty-four  is  the 
earliest  age  at  which  he  may  be  ordained  priest  (u) :  and,  in 
reference  to  this  qualification  of  holy  orders,  we  shall  here 
only  add,  that,  though,  [by  the  common  law,  a  deacon  of 
any  age  might  be  instituted  and  inducted  to  a  parsonage 
or  vicarage,]  it  was  afterwards  provided  by  13  Eliz.  c.  12, 
that  no  deacon  under  twenty-three  years  of  age  should  be 
so  admitted;  and  that  a  deacon,  not  ordained  priest  within 
one  year  after  his  induction,  should  be  ipso  facto  deprived; 
and  that,  by  13  &  14  Car.  II.  c.  4,  s.  14,  it  is  further 
enacted,  that  no  person  shall  be  capable  of  being  admitted 
to  any  benefice,  unless  he  shall  have  been  first  ordained 
priest. 

[Any  clerk  may  be  presented  to  a  parsonage  or  vicar- 

{f)  3  Inst.  174.  dowed  chapels  and  chapelries ;  by 

{t)  By  1  &  2  Vict  c.  106,  s.  124,  the  latter,  all  deaneries,  archdeacon, 

a  distinction  is  accordingly  made  be-  ries,  and  canonries,  and  (generally) 

tween  benefice*  and  such  preferments  all  dignities  and  offices  in  any  cathe- 

as  have  either  rank  or  public  office  dral  or  collegiate  church  below  the 

connected  with  them,— that  statute  rank  of  a  bishop.     See  also  as  to 

having   adopted    the    two    general  the  term  bentfice,  5  &  6  Vict.  c.  27, 

terms  of  benefices  and  cathedral  pre-  s.  16  ;  c.  108,  s.  31  ;  and  13  &  14 

ferments  ;  by  the  former  of  which  it  Vict.  c.  98,  s.  3. 
is  to  be  understood  to  mean  all  pa-  (»)  Vide  sup.  p.  2. 

rochial  or  district  churches,  and  en- 
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[age(x)^  that  is,  the  patron,  to  whom  the  adyowson  of  the 
church  belongs,  maj  oSsr  his  clerk  to  the  bishop  of  the 
diocese  to  be  insdtuted.  Of  advowsons,  or  the  right  of 
presentation,  being  a  species  of  private  propertj^we  shall 
find  a  more  ccmYenient  place  to  treat]  under  our  third 
division,  relating  to  the  endowments  and  provisions  of  the 
church  (y) ;  and  shall  for  the  present  onlj  remark,  that 
[when  a  derk  is  presented,  the  bishop  maj  refiise  him 
upon  many  accounts.  As,  1.  If  the  patron  is  excom- 
municated, and  remains  in  contempt  forty  days  (z).  Or, 
2*  If  the  clerk  be  unfit:  which  unfitness  is  of  several 
kiads(a).  First,  with  regard  to  his  person ;  as  if  he  be  a 
bastard  (&),  an  outlaw,  an  exconununicate,  an  aKen  under 
age,  or  the  Hke  (c).  Next  with  regard  to  his  fiuth  or 
morals ;  as  for  any  particular  heresy,  or  vice  that  is  maban 
in  se:  but  if  the  bishop  allies  only  in  generals,  as  that  he 
is  schismaiieus  inveteratus,  or  objects  a  &ult  that  is  malum 
prohmtum  merely,  as  haunting  taverns,  playing  at  unlaw- 
ful games,  or  the  like^  it  is  not  good  cause  of  refusal  (rf). 
Or,  lastly,  the  clerk  may  be  unfit  to  dischai^  the  pastoral 
office  for  want  of  l^tmtng.  In  any  of  which  cases  the 
bishop  may  refuse  the  clerk.  In  case  the  refiisal  is  for 
heresy,  schism,  inability  of  learning,,  or  other  matter  of 

(r)  A  lasrman  may  also  be  pre-  632 ;  stat.  3  Ric.  2,  c  8 ;  7  Ric.  2, 

seated;  but  be  muftt  take  priest's  c  12. 

orders   before  his  admissioD.      (1  (d)  Specot's  case,  6  Rep.  6S,     It 
Bum's  E.  L.  103.)  may  be  here  remarked,  that  it  has 
(y)  Vide  post,  p.  M,  been  recently  determined   by  the 
(s)  2  Roll.  Abr.  855*  Court   of  Common   Pleas,  that   a 
(a)  GlauT.  I.  IS,  c.  20.  bishop,  called  on  to  institute  a  derk 
(6)  Though  this  be  classed  in  the  presented    to  a  living    within    his 
books  among  the  causes  of  refusal,  diocese,  is  not  entitled  to  demand 
yet  such  is  the  liberality  of  the  pre-  from  the  bishop  of  another  diocese, 
sent  times,  that  no  one  need  appre-  in  which  such  clerk  has  had  the 
hend  that  his  presentment  would  be  cure  of  souls,  a  testimonial  as  to  ''his 
impeded  by  the  incontinence  of  his  honest  conversation,  ability  and  con- 
parents,  or  by  any  demerit  but  his  formity    to    the    ecclesiastical  law 
own.    Christian's  Blackstone,  vol.  i.  of  England."    (Marshall  v.  Bishop 
p.  889,  (n.).  of  Exeter,  7  C.  B.,  N.  S.  653.) 
(c)  2  Roll.  Abr.  356;    2    Inst 
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[eoclesiastical  cognizance^  liiere  die  bishop  mngt  give 
notice  to  the  patron  of  such  fais  cause  of  refusal  («),] 
at  least  if  he  be  a  laynuui^  for  in  that  case  he  is  pre- 
sumably unaware  of  the  disability.  But  if  the  objectioa 
be  a  temporal  one^  the  bishop  is  not  bound  to  give  such 
notice  (/). 

[If  an  action  at  law  be  brought  by  the  patron  against 
the  bishop^  Sar  re&mng  his  derk,  the  bishop  must  assign 
the  cause.  If  the  cause  be  of  a  temp<»ral  nature^  and  the 
&ct  admitted,  (as,  for  instance,  outlawry,)  the  judges  of 
the  superior  courts  of  law  must  determine  its  validity,  or 
whether  it  be  sufficient  cause  of  refusal :  but  if  the  fiict  be 
denied,  it  must  be  deteimined  by  a  jury.  If  the  cause  be 
of  a  spiritual  nature,  (as  heresy,  particularly  alleged,)  the 
fiict,  if  denied,  shall  also  be  determined  by  a  jury ;  and  if 
the  &ct  be  admitted  or  found,  the  court,  upon  consulta- 
tion and  advice  of  learned  divines,  shall  decide  its  suffi- 
ciency {g).  If  the  cause  be  want  of  learning,  the  bishop 
need  not  specify  in  what  points  the  clerk  is  deficient,  but 
only  allege  that  he  is  deficient  (A):  for  the  statute  9 
Edw.  II.  st  1,  0.  13,  is  express,  that  the  examination  of 
the  fitness  of  a  person  presented  to  a  benefice,  belongs  to 
the  ecclesiastical  judge.  But  because  it  would  be  nuga- 
tory in  this  case  to  demand  the  reason  of  refusal  irom  the 
ordinary,  if  the  patron  were  bound  to  abide  by  his  deter- 
mination, who  has  already  pronoimced  his  clerk  unfit; 
therefore,  if  the  bishop  returns  the  clerk  to  be  minus  mffi-- 
cienM  in  Uteraturd,  the  court  shall  write  to  the  metropolitan 
to  re-examine  him,  and  certify  his  qualifications :  which 
certificate  of  the  archbishop  is  final  (t). 

(«)  Bedinfield  v.  Archbishop  of  (/)  2  Inst.  632;  2  Burn,  Eccl. 

Canterbury,  Dyer,  292 (ft);  Hele  «.  L.  157;  Hele  v.  Bishop  of  Exeter, 

Bishop  of  Exeter,  2  Salk.  639 ;  Al-  ubi  sup. 

bany  v.  Bishop  of  St.  Asaph,  Cro.  (g)  3  Inst.  632. 

Eliz.  1 19.  When  the  refusal  is  on  the  (h)  Specot's  case,  5  Rep.  68 ;  Hele 

ground  of  the  clerk's  having  been  or-  0.  Bishop  of  Exeter,  2  Salk.  689 ;  3 

dained  under  the  proper  age,  notice  Lev.  313. 

must  be  given.  (44  Geo.  3,  c.  43.)  (i)  2  Inst  632.. 
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[If  the  bishop  hath  no  objections,  but  admits  the  patron's 
presentation,  the  clerk  so  admitted  is  next  to  be  instituted 
by  him;  which  is  a  kind  of  investiture  of  the  spiritual  part 
of  the  benefice;  for  by  institution  the  care  of  the  souls  of 
the  parish  is  committed  to  the  charge  of  the  clerk  (/). 
But  when  the  ordinary  is  also  the  patron,  «and  confers  the 
living,  the  presentation  and  institution  are  one  and  the 
same  act,  and  are  called  a  collation  to  the  benefice.  By  in- 
stitution or  collation,  the  church  is  fiill,  so  that  there  can 
be  no  fi^sh  presentation  till  another  vacancy, — ^at  least  in 
the  case  of  a  common  patron :  but  the  church  is  not  fuU 
against  the  crown,  till  induction :  nay,  even  if  a  clerk  is 
instituted  upon  the  crown's  presentation,  the  crown  may 
revoke  it  before  induction,  and  present  another  clerk  (wi). 
Upon  institution,  also,  the  clerk  may  enter  on  the  par- 
sonage house  and  glebe,  and  take  the  tithes;  but  he 
cannot  grant  or  let  them,  or  bring  an  action  for  them, 
till  induction. 

Induction  is  performed  by  a  mandate  from  the  bishop  to 
the  archdeacon,  who  usually  issues  out  a  precept  to  other 
clergymen  to  perform  it  for  him.  It  is  done  by  giving  the 
clerk  corporal  possession  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  beU,  or  the  like  ;  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  parishioners 
due  notice,  and  sufficient  certainty  of  their  new  minister, 
to  whom  their  tithes  are  to  be  paid.  This,  therefore,  is 
the  investiture  of  the  temporal  part  of  the  benefice,  as  in- 
stitution is  of  the  spiritual.  And  when  a  clerk  is  thus 
presented,  instituted,  and  inducted  into  a  rectory,  he  is 
then,  and  not  before,  in  fiill  and  complete  possession ;  and 
is  called  in  law  persona  impersonata,  or  parson  impar- 
Bonee  (w).]  The  title,  however,  of  any  person  admitted  to 
a  rectory  or  other  benefice  will  be  afterwards  divested,  un- 
less within  two  months  afl«r  actual  possession,  he  shall  pub- 

(0  A  vicar  was  formerly  bound,  See  1  &  2  Vict  c.  106,  s.  61. 

upon  institution,  to  take  an  oath  of  (m)  Co.  Litt  34i. 

perpetual  residence.     ( 1  Bl.  Com.  (»}  Ibid.  300. 
390.)     But  this  is  now  abolished. 
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licly  read  in  the  church  of  the  benefice,  upon  some  Lord's 
day,  and  at  the  appointed  times,  the  morning  and  evening 
service  according  to  the  Book  of  Common  Prayer ;  and 
afterwards  publicly,  before  the  congregation,  declare  his 
assent  to  such  book  (o) ;  and  also  publicly  read  the  Thirty- 
nine  Articles  in  the  same  church  in  the  time  of  common 
prayer,  with  declaration  of  his  assent  thereto  (p);  and 
moreover,  within  three  months  after  his  admission,  read 
upon  some  Lord's  day,  in  the  same  church,  in  the  presence 
of  the  congregation,  in  the  time  of  divine  service,  a  decla* 
ration,  by  him  subscribed  before  the  ordinary,  of  con- 
formity to  the  liturgy, — together  with  the  certificate  of 
the  ordinary  of  its  having  been  so  subscribed  (j). 

In  addition  to  the  methods  which  have  been  mentioned, 
of  presentation  and  collation,  it  is  to  be  observed,  that  a 
clerk  may  also  acquire  certain  benefices,  by  mere  donation, 
that  is,  by  deed  of  gift  alone,  without  presentation,  insti- 
tution, or  induction  (r).  And  nearly  similar  to  this,  is  the 
manner  of  becoming  a  perpetual  curate ;  for  this  requires 
no  presentation,  institution,  or  induction  («).  It  differs, 
however,  fi-om  a  pure  donative,  in  this,  that  the  perpetual 
curate  cannot  legally  officiate  until  he  obtains  the  bishop's 
licence  (t).  As  to  these  perpetual  curacies,  their  origin  has 
been  already  explained.  With  respect  to  donatives  they 
are  created  whenever  [the  king,  or  any  subject  by  his  li- 
cence, doth  foimd  a  church  or  chapel,  and  ordains  that  it 
shall  be  merely  in  the  gift  or  disposal  of  the  patron;  subject 
to  his  visitation  only,  and  not  to  that  of  the  ordinary;  and 
vested  absolutely  in  the  clerk  by  the  patron's  deed  of  do- 
nation, without  presentation,  institution,  or  induction  («). 

(o)  18  &  14  Car.  2,  c.  4,  s.  6.  School,  2  Wils.  150;  Rennell  v.  Bi- 

(p)  13  Eliz.  c.  12,  8.  8.  shop  of  Lincoln,  8  Bing.  490;  Queen 

iq)  18  fr  14  Car.  2,  c.  4,  s.  8—12;  v.  Foley,  2  C.  B.  664. 

1  W.  &  M.  seas.  1,  c.  8,  s.  11.  («)  Wats.  C.  L.  172. 

(r)  Co.  Litt  844.     As  to  donative  (0  R.  v.   Bishop  of  Chester,  I 

benefices,  see  Wats.  C.  L.  170;  2  Bl.  T.  R.  403  ;  see  also  Wats.  C.  L. 

Com.  23,  note  by  Christian ;  Rep-  172. 

ington  V,  Governor    of   Tamworth  («)  Co.  Litt  344;  2  Bl.  Com.  23. 
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[ThiB  is  said  to  have  been  antientlj  the  only  way  of  confer- 
ring ecclesiastical  benefices  in  England ;  the  method  of  in- 
stitution by  the  bishop  not  being  established  more  early  than 
the  time  of  Archbishop  &  Becket,  in  the  reign  of  Heniy 
the  second  {x)»  And  therefore  though  Pope  Alexander  the 
third (y),  in  a  letter  to  k  Becket,  severely  inveighs  against 
iheprava  cansuetudo,  as  he  calls  it,  of  investiture  conferred 
b]^the  patron  only,  this  however  shows  what  was  then  the 
common  usage.  Others  contend  that  the  claim  of  the 
bishops  to  institution  is  as  old  as  the  first  planting  of 
Christianity  in  this  island:  and  in  proof  of  it  they  allege 
a  letter  firom  the  English  nobility  to  the  Pope  in  the  reign 
of  Henry  the  third,  recorded  by  Matthew  Paris (jzr),  which 
speaks  of  presentation  to  the  bishop  as  a  thing  immemorial. 
The  truth  seems  to  be,  that  where  the  benefice  was  to  be 
conferred  on  a  mere  layman,  he  was  first  presented  to  the 
bishop,  in  order  to  receive  ordination,  who  was  at  liberty  to 
examine  and  refiise  him:  but  where  the  clei^  was  already 
in  orders,  the  living  was  usually  vested  in  him  by  the  sole 
donation  of  the  patron;  till  about  the  middle  of  the  twelfth 
century,  when  the  Pope  and  his  bishops  endeavoured  to 
introduce  a  kind  of  feodal  dominion  over  ecclesiastical 
benefices,  and,  in  consequence  of  that,  began  to  claim  and 
exercise  the  right  of  institution  universally,  as  a  species  of 
spiritual  investiture. 

However  this  may  be,  if,  as  the  law  now  stands,  the  true 
patron  once  waives  this  privilege  of  donation,  and  presents 
to  the  bishop,  and  his  clerk  is  admitted  and  instituted,  the 
advowson  is  now  become  for  ever  presentative,  and  shall 
never  be  donative  any  more  (a).  For  these  exceptions  to 
general  rules,  and  common  right,  are  ever  looked  upon  by 
the  law  in  an  un&vourable  view,  and  construed  as  strictly 
as  possible.  If  therefore  the  patron,  in  whom  such  peculiar 
right  resides,  does  once  give  up  that  right,  the  law,  which 

(jr)  Seld.  Tith.  c.  12,  s.  2.  (a)  Co.  Litt.    344 ;    Farchild  w. 

(y)  Decretal.  1.  3,  t  7,  c  3.  Gayre,  Cro.  Jac.  6S. 

(«)  A.D.  1239. 
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[loves  uniformity,  will  interpret  it  to  be  done  with  an  inten- 
tion of  giving  it  up  for  ever:  and  will  therefore  reduce  it 
to  the  standard  of  other  ecclesiastical  livings.] 

3.  [The  rights  of  a  parson  or  vicar,  yj  his  tithes  and 
ecclesiastical  dues,  fell  more  properly  under]  oiu:  third  divi- 
sion, as  to  the  endowments  and  provisions  of  the  church : 
[and  as  to  his  duties,  they  are  principally  of  ecclesiastical 
cognizance;  those  only  excepted  which  are  laid  upon  him 
by  statute.  And  those  are  indeed  so  numerous,  that  it  is 
impracticable  to  recite  them  here  with  any  tolerable  con- 
ciseness or  accuracy.  Some  of  them  we  may  remark^  as 
they  arise  in  the  progress  of  our  inquiries ;  but  for  the  rest 
it  will  be  sufficient  to  refer  to  such  authors  as  have  com- 
piled treatises  expressly  upon  this  subject(A).  We  shall 
only  just  mention  the  article  of  residence,  upon  the  sup- 
position of  which  the  law  doth  style  every  parochial 
minister  an  incumbent~\ 

By  statute  1  &  2  Vict.  c.  106  (c),  every  spiritual  per- 
son holding  a  benefice, — a  term  which,  as  used  in  this 
Act(d)f  comprises  all  parochial  churches,  perpetual  cura- 
cies, chapels,  and  church  or  chapel  districts  whatever,  if 
with  cure  of  souls  (e), — shall  keep  residence  thereon,  and 
in  the  house  of  residence  (if  any)  belonging  thereto;  and 
if  he  absents  himself  for  a  period  exceeding  three  months, 
(either  accounted  together  or  at  several  times,)  in  any  one 
year,  he  shall  forfeit,  unless  resident  at  some  other  of  his 
benefices,  a  certain  portion,  (increasing  with  the  length 
of  absence,)  of  the  annual  value  of  the  benefice  at  which  he 
so  feiils  to  reside  (/)•     But  this  rule  is  subject  to  various 

(b)  These  are  very  numerous :  but  (c)  By  this  statute  the  previous 

there  are  few  which  can  be  relied  enactments  on  this  subject  contained 

on  with  confidence.     Among  those  in  21  Hen.  8,  c.  IS,  and  57  Geo.  3, 

which  can,  are  Bishop  Gibson's  Co«  c.  99,  are  repealed, 

dex,  Dr.  Burn*8  Ecclesiastical  Law,  (d)  1  &  2  Vict.  c.  106,  s.  124. 

and  the  earlier  editions  of  the  Clergy-  (e)  Ibid.     As  to  the  meaning  of 

man's    Law,  published    under  the  benefice,  in  general,  vide  sup.  p.  27. 

name  of  Dr.  Watson,  but  compiled  (/)  1  &  2  Vict.  c.  106,  s.  32.    See 

by  Mr.  Place,  a  barrister.  Rackham  v.  Bluck,  9  Q.  B.  691. 

VOL.  III.  D 
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exceptions  and  modifications,  of  which  the  principal  are  as 
follows :  1st  No  head  of  a  house  in  the  universitj  of  Cam- 
bridge or  of  Oxford,  nor  any  warden  of  the  muversity  of 
Durham,  or  head  master  of  Etqn,  Winchester,  or  West- 
minster school,  shall  be  liable  to  the  penalties  of  non-re- 
sidence (A).  2ndl7.  Deans  and  archdeacons, — and  various 
public  professors,  readers,  preachers  and  chaplains, — ^the 
provost  of  Eton,  the  warden  of  Winchester,  the  master 
of  the  Charterhouse,  the  principal  of  St.  David's,  and  of 
King's  College,  London,  and  also  (provided  they  are  not 
absent  from  their  benefices  more  than  five  months  in  the 
year,)  the  fellows  of  Eton  and  Winchester — and  all  canons, 
minor  canons,  priest  ricars,  and  vicars  choral — are  entitled 
to  count  the  time  of  their  official  residences  or  duties,  as  if 
it  had  been  passed  upon  their  benefices  (t).  Srdly.  If 
there  be  no  house,  or  no  fit  house  of  residence,  the  bishop 
may  license  the  holder  of  the  benefice,  icoxa  time  to  time, 
to  reside  in  some  fit  house  elsewhere,  provided  it  be  within 
a  certain  specified  distance  from  his  church  or  chapel;  and 
the  same  shall  thereupon  become  a  legal  house  of  residence 
fi)r  all  purposes.  4thly.  If  there  be  no  house,  or  no  fit 
house  of  residence,  and  such  certificate  be  also  produced 
as  by  the  Act  provided,  that  no  house  convenient  for 
the  residence  of  the  holder  of  the  benefice  can  be  obtained 
within  the  parish,  or  within  the  specified  distance  fix)m  the 
church  or  chapel ;  or  if  the  residence  of  the  holder  of  any 
benefice  within  those  limits,  is  prevented  by  any  incapacity 
of  mind  or  body,  or  by  the  dangerous  illness  of  his  wife 
or  child,  (but  subject  in  the  latter  case  to  certain  restrictions 
as  to  time  and  otherwise) ;  the  bishop  may  grant  a  licence 
of  non-residence :  and  in  case  of  his  refiisal,  there  is  an 
appeal  to  the  archbishop  of  the  province  (A).  5thly.  If 
the  holder  of  any  benefice  happen  to  occupy,  in  the  same 
parish,  any  mansion  or  messuage  whereof  he  is  the  owner, 
the  bishop  may  grant  him  a  licence  to  reside  therein ;  and, 

(ft)  1  &  2  Vict  c.  106,  8.  37.  (*)  Sect  43. 

(t)  Sects.  38, 39. 
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if  he  refuses,  remedy  may  be  liad  by  the  same  course  of 
appeal  (/).  6thly.  The  bidiop  is  empowered,  in  any  other 
case  besides  those  enumerated,  to  grant,  if  he  shall  think 
it  expedient,  a  licence  to  reside  out  of  the  limits  of  the 
benefice; — ^but  in  a  case  of  this  description  the  special 
circumstances  and  reasons  must  be  transmitted  to  the 
archbishop  of  the  province,  without  whose  allowance  the 
licence  will  be  ineffectual  (m). 

It  is  farther  provided  by  this  Act,  that  annual  returns  of 
residents  and  non-residents  shall  be  made  to  her  majesty  in 
council  (n) ;  and  that  in  case  of  non-residence,  the  bishop, 
instead  of  proceeding  to  enforce  the  penalties,  may  issue 
a  monition  against  the  offender,  to  be  followed  up,  where 
requisite,  by  an  order  to  reside ;  and  in  case  of  non-com- 
pliance with  such  order,  may  sequester  the  profits  of  the 
benefice,  and  apply  them  to  the  purposes  in  the  Act  spe- 
cified (o).  In  case  also  of  long  continued  or  repeated 
sequestration,  the  benefice  is  to  become  void,  and  a  new 
presentation  may  be  made,  as  if  the  former  holder  were 
dead  (p). 

For  the  more  effectual  promotion  of  this  important  duty 
of  residence,  among  the  parochial  clergy,  there  are  also 
contained  in  this  Act,  (as  in  several  others,)  a  variety  of 
provisions  for  repairing  the  houses  in  which  they  are  to 
reside,  and  for  building  or  purchasing  new  ones;  and  for 
raising  money,  for  these  purposes,  by  mortgage  of  the  be- 
nefices (y). 

(/)  1  &  2  Vkt.  c.  106,  s.  43.  Geo.  S,  c.  5S ;  21  Geo.  8,  c.  66 ;  4S 

(m)  Sect.  44.  Geo.  8,  cc.   107,   108;  51  Geo.  8, 

(m)  Sects.  51,  58.  c.  1 15 ;  55  Geo.  $,  c.  147 ;  56  Geo.  8, 

(o)'  Sect  54.    As  to  the  proceed-  c.  152 ;  5  Geo.  4,  c.  89,  6  Geo.  4, 

ings  to  sequestration  for  non-resi-  c.  8 ;  7  Geo.  4,  c.  66 ;  1  &  2  Vict* 

dence,  see  Ex  parte    Bartlett,   12  cc.  28,  29, 106,  ss.  25, 62, 8cc. ;  8  fr  4 

Q.  B.  488;  Daniel  v,  Morton,  20  Vict.  c.  113,s.  59;  4&  5  Vict.  c. 89, 

J.,  J.,  (Q.  B.)  98  ;  Bartlett  «.  Kir-  s.  18 ;  5  &  6  Vict.  c.  26  (repealing 

vood,  2  Ell.  &  Bl.  771.  2  »  8  Vict,  c  18) ;  19  &  20  Vict.  c. 

(p)  Sect  58.  104,  s.  27. 

{q)  For  such  provisions,  see   17 

d2 
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4.  [We  have  seen  that  there  is  but  pne  way  whereby 
one  may  become  a  parson  or  vicar,]  viz.  by  the  gift  of  a 
patron,  [followed  in  general  by  the  admission  of  the  ordi* 
nary ;  but  there  are  many  ways  by  which  one  may  cease 
to  be  so.  Ist.  By  death.  2ndly.  By  cession,  or  taking 
another  benefice.]  For  by  the  statute  1  &  2  Vict.  c.  106, 
before  mentioned  (r),  and  by  13  &  14  Vict.  c.  98,  it  is 
enacted,  that  in  future  (and  subject  to  exception  in  the  case 
of  rights  already  vested),  no  spiritual  person  shall  take  and 
hold  together  any  two  benefices, — except  in  the  case  of  two 
benefices,  the  churches  of  which  are  within  three  miles  of 
one  another,  by  the  nearest  road,  and  the  annual  value  of 
one  of  which  does  not  exceed  100/.  (s) :  that  no  spiritual 
person  holding  a  benefice  with  cure  of  souls,  with  a  popu- 
lation of  more  than  3000,  shall  take  to  hold  therewith,  any 
other  having  a  population  of  more  than  500 ;  nor  vice 
ver$d:  that  no  spiritual  person  holding  more  than  one 
benefice  with  cure  of  souls,  shall  take  to  hold  therewith 
any  other,  or  any  cathedral  preferment  {t)  :  and  that  upon 
every  admission  to  a  new  benefice  or  preferment  contrary 
to  the  Acts,  every  benefice  previously  held  shall  be  void 
ip$o  facto  {u) : — ^which  prohibitions,  however,  in  respect  of 
population  and  yearly  value,  are  subject  to  a  provision 
enabling  the  Archbishop  of  Canterbury  to  grant  a  dispen- 
sation therefix)m  in  certain  cases,  on  recommendation  of  the 
bishop  of  the  diocese  {x).    3rdly.  [By  consecration ;  for. 


(r)  As  to  the  law  of  cession  and  (u)  1  &  2  Vict.  c.  106|  s.  11 ;  18 

pluralities  under  the  21  Hen.  8,  c.  13  &  14  Vict  c  98,  s.  7. 

(repealed  by  1  &  2  Vict  c.  106),  see  (*)  1  &  2  Vict.  c.  106,  ss.  5,  6. 

Alston  V.  Atlay,  7  A.  &c  £.  289 ;  See  also  provisions  against  various 

King  V.  Alston,  12  Q.  B.  985.  cases  of  plurality,  as  regards  person* 

(«)  See,  however,  the  provisions  of  JtoUiing  cathedral  prrfermentSt  1  &  2 

1  &  2  Vict  c.  106  ;  13  &  14  Vict  c.  Vict  c.  106,  s.  11 ;  4  &  5  Vict  c.  39 ; 

98  ;  18  &  19  Vict  c  127  (which  last  13  &  14  Vict  c.  98,  s.  11 ;  deons  rf 

Act  is  DOW  expired) ;  and  23  &  24  cathedrals,  13  &  14  Vict  c.  94,  s.  19  ; 

Vict  a  142,  as  to  effecting  the  union  heads  qfcoUeges,  13  &  14  Vict  c.  98, 

of  contiguous  bene6ce8.  ss.  5,  6. 

(r)  1  &  2  Vict  c.  106,  s.  2. 
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[as  was  mentioned  before,  when  a  clerk  Is  promoted  to  a 
bishopric,  all  his  other  preferments  are  void  the  instant 
that  he  is  consecrated  (ar).  But  a  method  was  formerly  in 
use,  by  the  fitvour  of  the  crown,  of  holding  such  livings  in 
commendam.  Commenda,  or  ecclesia  commendata^  is  a  living 
commended  by  the  crown  to  the  care  of  a  clerk,  to  hold 
till  a  proper  pastor  is  provided  for  it.  This  might  be 
temporary  for  one,  two  or  three  years,  or  perpetual :  being 
a  kind  of  dispensation  to  avoid  the  vacancy  of  the  living, 
and  is  called  a  cammenda  retmere  ;]  and  used  to  be  granted 
to  bishops  in  the  poorer  sees,  to  aid  the  deficiency  of  their 
episcopal  revenue.  And  there  was  [also  a  commenda  re- 
eipercy  which  is,  to  take  a  benefice  de  novoy  in  the  bishop's 
own  gift,  or  the  gift  of  some  other  patron  consenting  to 
the  same ;  and  this  was  the  same  to  him  as  institution  and 
induction  are  to  another  clerk  (a).  But  now,  by  6  &  7 
Win.  IV.  c.  77,  s.  18(6),  no  ecclesiastical  dignity,  office 
or  benefice  shall  be  held  in  ccmmendam  by  any  bishop, 
unless  he  shall  have  held  the  same  when  the  Act  passed ; 
and  every  commendam  thereafter  granted,  whether  to  retain 
or  to  receive,  and  whether  temporaiy  or  perpetual,  shall  be 
absolutely  void  to  all  purposes.  4thly.  [By  resignation; 
but  this  is  of  no  avail,  till  accepted  by  the  ordinary ;  into 
whose  hands  the  resignation  must  be  made(c).  5thly.  By 
deprivation ;  either,  first,  by  sentence  declaratory]  in  the 
proper  court  (rf),  [for  fit  and  sufficient  causes, — such  as 
attainder  of  treason  or  felony  (e),  or  conviction  of  other 
infamous  crime  in  the  king's  courts:  or  conviction  of 
heresy  (/),  infidelity  (y),  grosa  immorality,  and  the  like;] 
or  of  farming  or  trading  contrary  to  law,  after  two  former 

(s)  Vide  snp.  p.  16.  York,  2  Q.  B.  1 ;  Ex  parte  DenisoD, 

(a)  Colt  V.   Bishop  of  Lichfield  4  Ell.  &  Bl  292. 

and  Coventry,  Hob.  144.  (e)  Bishop  of  Chichester  v.  Webb, 

(6)  See  also  as  to  Sodor  and  Man,  Dyer,  108  ;  Jenk.  210. 

1  &  2  Vict,  c  30.  (/)  Sec  Ex  parte  Denison,  tibi 

(c)  Pane's  case,  Cro.  Jac,  198.  sup. 

\d)  See  the  Church  Discipline  Act,  {g)  FiU.  Abr.  tit.  Trial,  64» 
(8  &  4  Vict.  c.  86);  and  Re  Dean  of 
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convictions  for  the  same  ofl^ce  (A) :  [or^  secondly,  in  pur- 
suance of  divers  penal  statutes,  which  declare  the  benefice 
Yoid,  for  some  nonfeasance  or  neglect,  or  else  some  mal- 
feasance or  crime ;  as  for  simony  (i) ;  for  TnaintaiT^iiig  any 
doctrine  in  derogation  of  the  king's  supremacy,  or  of  the 
thirty-nine  articles,  or  of  the  book  of  common-prayer  (A);  or 
for  neglecting  to  read  the  liturgy  and  articles  in  the  church,] 
and  to  declare  assent  to  the  same,  within  two  months  after 
induction  {I) ;  or  [for  using  any  other  form  of  prayer  than 
the  liturgy  of  the  Church  of  England  (m) ;]  or  for  con- 
tinued neglect,  after  order  from  the  bishop  followed  by 
sequestration,  to  reside  on  the  benefice  (») ;  in  all  which 
and  similar  cases  (a)  [the  benefice  is  ipso  facto  void,  without 
any  formal  sentence  of  derivation.] 

VI..  [A  curate  is  the  lowest  degree  in  the  church  2] 
being  an  officiating  temporary  minist^  regularly  employed 
by  the  spiritual  rector  or  vicar,  either  to  serve  in  his  ab- 
sence, or  as  his  assistant,  as  the  case  may  he(p).  All 
curates  ought,  before  they  enter  on  their  duties,  to  be  /i- 
censed  (9)  by  the  bishc^  of  the  diocese ;  and  the  law,  on 
the  other  hand,  has  made  several  proyiatons  for  their  pro- 
per maintenance.  For  by  28  Hen.  VIII.  ell  (r),  [such 
as  sezve  a  church  during  its  vacancy  shall  be  paid  such  sti- 
pend as  the  ordinary  thinks  reasonable  out  of  the  profits 
of  the  vacancy ;  or,  if  that  be  not  sufficient,  by  the  succes- 
sor, within  fourteen  days  after  he  takes  possession.]     And 

(A)  1  &  2  Vict.  c.  106,  s.  81.  (0)  See  Green's  case,  6  Rep.  29,30. 

(t)  Stat.  81  Eliz.  c.  6;  12  Ann.  (p)  Burn's  Ecc.  Law,  by  Tyrw., 

c.  12.  ToL  ii.  p.  6%  (a).   As  to  the  commoa 

{k)  Stat.  1  Eliz.  cc.  1,  2 ;  18  Eliz.  law  right  of  the  rector  to  appoint  his 

c.  12.  curate,  see  Arnold  v.  Bishop  of  Bath, 

(0  Ibid.  8.  8;  18  A:  14  Car.  2,  9  Bing.  816.    As  to  lecturers  and 

c.  4,  s.  6 ;  vide  sup.  p.  81.  preacher*,  see  7  &  8  Vict  c  69  s  IS 

(m)  Stat.  1  Eliz.  c.  2.  &  19  Vict  c.  127,  s.  12. 

(n)  1  &  2  Vict.  c.  106,  s.  58.  As  to  (9)  Burn's  Ecc.  Law,  by  Tyrw.» 

the  order  of  the  bishop  to  reside,  and  vol.  i.  p.  61 ;  Wats.  C.  L.  147,  207, 

the  sequestration  thereon,  vide  sup.  385. 

p.  S5,  (r)  28  Hen.  8,  c.  11,  ss.  5,  10. 
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bj  a  modern  act  of  parliament^  1  &  2  Vict.  c.  106,  (which 
we  have  already  had  occasion  to  notice  mider  the  heads 
of  residence  said  pluralities y)  nmnerous  provisions  are  made 
as  to  the  appointment  and  payment  of  curates  during  an 
incumbency,  among  which  are  the  following :— that,  in 
certain  cases  of  non-residence  by  the  incumbent,  the 
bishop  may,  in  his  default,  appoint  a  proper  curate  with 
a  stipend  (s) ;  and  shall  also  in  some  instances,  where  the 
incumbent  fails  to  reside,  require  the  curate  to  reside  (t)  ; 
— that  where  the  bishop  sees  reason  to  believe  that  the 
duties  of  any  benefice  are  inadequately  performed,  or  where 
the  benefice  is  of  a  certain  value  or  extent,  he  may  (though 
in  the  first  case  only  after  referring  the  matter  to  certain 
commissioners  appointed  by  him  for  that  purpose)  require 
the  incumbent,  whether  actually  resident  or  not,  to  nomi- 
nate a  proper  curate  with  sufficient  stipend,  and  on  his 
default  may  himself  make  such  appointment  (m)  ; — that 
the  stipend  to  be  allowed  to  the  curate,  in  every  case 
where  he  is  appointed  by  the  bishop,  under  the  provisions 
of  the  Act,  shall  be  adjusted  in  proportion  to  the  value 
and  population  of  the  benefice ;  and  shall  not  in  any  case 
fall  short  of  80/.  per  annum,  or  of  the  annual  value  of  the 
benefice,  if  it  be  under  that  amount  (ar) ;  and  that  in  all 
cases  of  dispute  between  the  incumbent  and  the  curate 
touching  stipend,  or  the  non-payment  of  stipend,  the 
bishop,  on  complaint  to  him  made,  may  summarily  deter- 
mine the  same  without  appeal,  and  enforce  his  sentence 
by  monition  and  sequestration  (y). 

Thus  much  of  the  clergy,  properly  so  called.    There  are 
also  certain  inferior  officers  connected  with  the  church  of 


(*)  1  &  2  Vict.  c.  106, 8. 86.    The  (0  1  &  2  Vict  c.  106, 8.  76. 

former  statutes  on  the  subject  of  the  <u)  Sects.  77,  78. 

stipend  of  the   curate,  during  the  (x)  Sect  85. 

incumbency,  are  now  repealed,  viz..  (y)  Sect  83.    See  Daniel  o.  Mor- 

by  57  Geo.  3,  c.  99,  which  is  itself  ton,  16  Q.  B.  198. 
repealed  by  1  &  2  Vict  c.  106. 

d4 


40     BK.  IV.  OF  PUBLIC  RIGHTS.— FT.  II.  OF  THE  CUURCH. 

whom  the  secular  law  takes  notice ;  [and  that,  principally, 
to  assist  the  ecclesiastical  jurisdiction  where  it  is  deficient 
in  powers.]  On  which  officers  we  shall  now  make  a  few 
cursory  remarks. 

VII.  \_Churchwardens  (a)  are  the  guardians  or  keepers 
of  the  church,  and  representatives  of  the  body  of  the 
parish;]  but  though  in  some  sort  ecclesiastical  officers, 
they  are  always  lay  persons  (J).  [They  are  sometimes 
appointed  by  the  minister,  sometimes  by  the  parish,]  in 
vestry  assembled  (c),  [sometimes  by  both  together,  as 
custom  directs  (rf).]  But  where  there  is  no  custom,  it  is 
said  the  election  must  be  according  to  the  canons  (e): 
and  these  direct  that  they  shall  be  chosen  by  the  joint 
consent  of  the  minister  and  parishioners,  if  it  may  be ;  but 
if  they  cannot  agree,  then  the  minister  is  to  choose  one, 
and  the  parishioners  another  (/).  They  are  to  be  chosen 
yearly  in  Easter  week,  and  are  generally  two  in  number ; 
are  obliged,  when  chosen,  to  serve  (g) ;  and  are  sworn  to 

(a)  As  to  the  legal   position   of  c.  37,  ■.  17  ;  19&  20  Vict.  c.  104,  s. 

churekwardent,  see   Bac.   Abr.  and  28. 

Burn's  Ecc.  Law,  in  /i7.  **  Church-  (e)  Catten  v,  Barwick,  Str.  145. 

wardens,*'  and  the  following  cases :  See  Bac  Abr.  Churchwardens,  A., 

Ex  parte  Winfield,  S  Ad.  &  El.  614 ;  and  the  authorities  there  cited  in  the 

R.  0.  Marsh,  5  Ad  &  El.  468.  margin. 

(6)  Per  Hale,  Hard.  379;  1  Rol.  (/)  Canon  89. 

Ab.  653;  2  Rol.  Rep.  107.  (^)  Several    classes    of   persons, 

(e)  As  to  vestries,  vide  sup.  vol.  i.  however,  are  either  ineligible,  or  are 

p.  124.  exempted  from  the  office,  viz.,  peers 

(d)  As  to  the  manner  of  the  elec-  of  the  realm ;   members  of  parlia- 

tion,  sec  Campbell  v.  Maund,  5  Ad.  ment ;  clergymen  of  the  church  of 

&  El.  865;  K.V.  Rector  of  Lambeth,  England  ;  Roman  Catholic  clergy  ; 

8  Ad.  &  El.  856.     The  manner  of  dissenting  ministers ;  barristers ;  at- 

electing  them,   for  churches    built  torneys ;  clerks  in  court ;  physicians, 

under  the   Church    Building   Acts,  surgeons  and  apothecaries  (if  duly 

is  fixed  by  58  Geo.  3,  c  45,  s.  73  ;  1  registered  under  the  21  &  22  Vict. 

&2  Will.  4,  c.  38,  88.  16,  25,  and  8  c.  90)  ;    aldermen    and    dissenting 

&  9  Vict.  c.    70,  ss.    7,   8.      Wiih  teachers ;  all  persons  living  out  of 

respect  to  churchwardens  under  the  the   parish,   un1e.*;8   they    occupy  a 

New  Parishes  Acts,  see  6  &  7  Vict.  house  of  trade  there.     (See  Steer's 

Parish  Law,  p.  81,  et  post,  p.  321.) 
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execute  their  office  faithfully  (A).  [They  are  taken,  in 
favour  of  the  church,  to  be  for  some  purposes  a  kind  of 
corporation,  at  the  common  law ;  that  is,  they  are  enabled 
by  that  name  to  have  a  property  in  goods  and  chattels,  and 
to  bring  actions  for  them,  for  the  use  and  profit  of  the 
parish  (i) :]  and  one  of  their  chief  duties,  accordingly,  is  the 
care  and  management  of  the  goods  belonging  to  the  church, 
such  as  the  organ,  bells,  bible  and  parish  books  (J).  But 
as  to  the  church  and  church  yard  [they  have  no  sort  of 
interest  therein ;  and  if  any  damage  be  done  thereto,  the 
parson  only,  or  vicar,  shall  have  the  action  (k),]  It  is  also 
part  of  their  oflSce,  unless  other  persons  are  appointed  by 
the  ordinary  for  that  purpose,  to  have  the  care  of  the  bene- 
fice, during  its  vacancy ;  or  while  it  is  imder  sequestration 
for  the  debts  of  the  incumbent  (Z).  They  are  moreover 
required  to  see  to  the  reparation  of  the  church,  and  the 
making  of  the  church  rates,  by  which  the  expenses  of  it  are 
to  be  defrayed  (m).  These  rates  are  charged  on  all  lands 
and  houses  in  the  parish;  are  levied  on  the  occupiers;  are 
made  by  the  parishioners  at  large, — that  is,  by  the  majority 
of  the  parishioners  present  at  a  vestry  to  be  summoned  for 
that  purpose  by  the  churchwardens  (») — and,  when  made, 
are  recoverable — if  the  arrears  do  not  exceed  10/.  (o),  and  no 

(A)  Canon  88.    As  to  granting  a  (m)  As  to  the  repair  of  the  cAance^ 

mandamus  to  swear  them  in,  see  Ex  vide  post,  p.  70. 

parte  Winfield,  3  Ad.  &  El.  614, 615.  (n)  See  The  Braintree  case  (Bur* 

(•)  See  9  Geo.  1,  c.  7,  a.  4;  and  as  der  v,  Veley,   12  Ad.  &  Ell.  247 ; 

to  their  duties  in  regard  to  parWt  Gosling  v.  Veley,  7  Q.  B.  ^09  ;  12 

lands,  see  59  Geo.  3,  c.  12,  ss.  8,  17  ;  Q.  B.  328  ;  4  House  of  Lords'  Cases, 

5&  6  Will.  4,  c.  69,  s.  4 ;  Smith  v.  679).    As  to  church  rate,  see  also 

Adkins,  8  Mee.  &  W.  362.  Craven  v.  Sanderson,  7  Ad.  &  £1. 

(j)  Bac.  Abr.  Churchwardens,  B. ;  880 ;  R.  v.  St.  Margaret's,  2  Per.  & 

Wats.  C.  L.  390;  Addison  o.  Round,  D.  510 ;  Queen  v.  Byron  and  others, 

4Ad.  &E1.799;  Jackson  o.  Adams,  17  L.  J.  (M.  C),  134;    Queen  v. 

2  Bing.  N,  C.  402.  Abney,  3  Ell.  &,  Bl.  779.     As  to 

{k)  I   BI.  Com.  395.      Church-  cAa/^W rate,  see  Ramsbottom  d.  Duck- 
wardens  cannot  set  up  monuments ;  worth,  1  Exch.  506. 
Beckwith  v.  Harding,  1  B.  &  Aid.  <o)  In  the  case  of  a  Quaker,  this 
508..  sum  is  extended  by  53  Geo.  3,  c.  127, 

(/)  Steer,  P.  L.  91.  s.  6,  to  50/.    See  also  7  &  8  Will.  3, 

c.  44,  6.  3. 
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[the  inliabitants  (/) ;]  his  appointment  may  be  by  word  of 
mouth  only  (g) ;  and  his  remuneration  depends  altogether 
upon  the  custom  of  the  particular  parish  (A).  The  «ear- 
ton  (i)  is,  in  the  ordinary  course,  chosen  by  the  rector ; 
though  sometimes  by  the  parishioners,  where  a  usage  to 
that  effect  prevails  (A).  His  salary  depends  on  custom, 
and  is  paid  by  the  churchwardens  (/) ;  his  duty  is  to  cleanse 
the  church,  to  open  the  pews,  to  fill  up  the  graves  for  the 
dead,  to  provide  candles  and  other  necessaries,  and  to  pre- 
vent disturbance  in  the  church  (m). 


removable  by  him,  with  the  consent 
of  the  bishop  of  the  diocese,  for  any 
misconduct.    (19  &  20  Vict.  c.  104, 

8.9.) 

(/)  13  Rep.  70;  Jermyn's 'case, 
Cro.  Jac.  670 ;  Peak  v.  Bourne,  Str. 
942. 

(g)  R.  V.  Inhabitants  of  Bobbing, 
5  A.  &  £.  682. 

(A)  Steer,  P.  L.  97.  As  to  the 
fees  and  emoluments  of  the  clerk 
and  the  sexton,  in  a  parish  con- 
stituted under  the  Church  Building 
Acts,  see  59  Geo.  3,  c.  134.  ss.  6,  10. 

(t)  Apparently  from  sacrutant  the 
keeper  of  things  belonging  to  divine 
worship. 

(k)  Rogers's  Ecc.  L.  p.  834.  And 
see  R.  V.  Inhabitants  of  Bobbing,  5 
A.  &  E.  682;  Cansfield  o.  Blenkin- 
sop,  4  Exch.  234.  In  parishes  con- 
stituted un^er  the    New    Parishes 


Acts,  he  is  (by  19  &  20  Vict  c  104, 
s.  9)  appointed  by  the  incumbent, 
and  may  be  removed  by  him  for  mis- 
conduct with  the  consent  of  the 
bishop  of  the  diocese. 

(0  But  see  59  Geo.  3,  c.  134,  ss. 
6  and  10,  for  the  case  of  a  parish 
constituted  under  the  Church  Build- 
ing Acts. 

(m)  R.  V.  Inhabitants  of  Liverpool. 
3  T.  R.  119;  and  see  Shaw's  P.  L. 
71.  Besides  the  parish  clerk  and 
sexton,  there  is  generally  attached 
to  the  church  a  headle^  (from  the 
Saxon  beodan,  to  bid,)  who  is  chosen 
by  the  vestry,  and  whose  business  is 
to  attend  the  vestry,  to  give  notice  of 
its  meetings  to  the  parishioners,  and 
execute  its  orders,  and  to  assist  the 
constable  in  apprehending  vagrants, 
&c.    (See  Shaw's  P.  L.  c.  19.) 
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CHAPTER  IL 

OF  THE  DOCTRINES  AND  WORSHIP  OF  THE  CHURCH, 
AND  HEREIN  OF  THE  LAWS  AS  TO  HERESY  AND 
NONCONFORMITY. 


Though  this  nation  has  constantly  adhered  to  the  principle 
of  an  established  Church, — that  is,  a  church  endowed,  and 
(as  occasion  has  required)  protected,  by  the  provision  of 
the  temporal  law  (a) — yet  no  claim  was  formerly  made  by 
the  temporal  law,  to  interfere  with  the  regulation  of  its 
faith,  ceremonies,  or  discipline.  These,  being  matters  meri 
8piritualia{b)y  fell  under  the  exclusive  province  of  the 
ecclesiastical  authorities  (c) ;  who,  in  their  exercise  of  it, 
were  guided  by  the  law  of  the  popes  and  councils,  modified 
from  time  to  time  by  our  own  legatine  and  provincial  con- 
stitutions (d).  But  at  the  era  of  the  Reformation  it  was 
found  necessary  to  resort  to  the  legislature,  for  an  authori- 
tative exposition  of  the  true  Protestant  faith,  the  establish- 
ment of  appropriate  forms  of  worship,  and  the  declaration 
of  the  crown's  supremacy,  in  lieu  of  that  of  the  pope,  in 
matters  ecclesiastical ;  and  from  this  time  the  power  of  the 
ordinary  ecclesiastical  authorities  of  the  realm,  has  been 
exercised  in  subordination  to  these  paramount  institutions 
of  the  civil  government. 

And,  first,  the  Articles  of  Faith ,  consisting  originally  of 

(a)  **BceUria  Jnglicana  per  incli-  Edw.  1,  st.  4,  c.  1. 
thsimos   progeniiores  et    antecessores  {c)**Sanctadeterminatione8ecclesia 

eUnaini  regii,  laudabiliter  Sotata,  et  in  sacrotancta^**  2  Hen.  4,  c.  15  ;  "les 

suis Jurilnu eilibertatibus mstetitalaJ*  leies  de  seinte  esgUse"  2  Hen.  5,  st. 

—Stat.  2  Hen.  4,  c  15.  1,  c.  7. 

(6)  Stat.  Circunupecte  agatis,  13         {d)  Vide  sup.  vol.  i.  p.  66. 
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forty-two^  but  afterwards  reduced  to  thirty-nine,  (and 
commonly  called  the  Thirty-^nine  Articles,)  were  framed  by 
Archbishop  Cranmer,  with  the  assistance  of  other  persons 
of  distinguished  learning  and  piety,  in  the  reign  of  Edwaid 
the  sixth  (e) ;  and  were  reduced  to  their  present  form  in  the 
convocation  of  the  archbishops  and  bishops  of  both  pro- 
vinces, held  at  London  in  the  reign  of  Queen  Elizabeth, 
A.D.  1562  (/).  And  by  statute  13  Eliz.  c.  12,  it  was  pro- 
vided, that  if  any  person  ecclesiastical,  or  having  ecclesias- 
tical living,  shall  advisedly  maintain  any  doctrine  directly 
repugnant  to  any  of  the  said  articles ;  and,  on  being  con- 
vened before  the  bishop,  stiU  persist  therein ;  he  shall  be 
liable  to  be  deprived  (g). 

The  Form  of  Prayer  and  Church  Service,  oonmionly 
called  the  Liturgy,  was  also  first  framed  in  the  reign  of 
Edward  the  sixth,  under  the  superintendence  of  Cranmer 
and  his  coadjutors  (A).  Before  the  Reformation  various 
liturgies  had  been  in  use  in  different  parts  of  the  realm  (£). 
But  a  new  ritual  (chiefly  founded,  however,  on  the  antient 
services),  with  rubrics  prescribing  the  order  and  form  to  be 
piu*sued,  was  now  compiled  for  the  uniform  observance  of 
the  whole  reformed  Church  of  England.  This  book  of  King 
Edward  the  sixth  was,  for  the  most  part,  the  same  with 

(e)  The  first  draft  of  the  Articles  "  been  had  in  this  realm  of  England 
was  made  by  Cranmer,  assisted  by  '*  divers  forms  of  common   prayer 
Bishop  Ridley,  in  1551;  and  after  <<  commonly  called  the  service  of  the 
being  corrected  by  the  other  bishops,  **  Church,  that  is  to  say,  the  use  of 
Latimer,  Hooper,    Poynet,  Cover-  "  Sarum,  of  York,  of  Bangor,  and  of 
dale,  8rc.,  were  published  in  155S.  '< Lincoln;   and  besides  the  same. 
In  1562, 1571,  and  1662,  they  were  **  now  of  late  much  more  divers  and 
successively  revised  and  confirmed.  '*  sundry  forms  and  fashions  have 
Adams,    Relig.   World    Displayed,  **  been  in  use  in  the  cathedral  and 
vol.  i.  p.  399.  "  parish  churches  of  England,  Wales, 
(/)  See  IS  Eliz.  c.  12,  s.  1.  **  &c*'     Almost  the  whole  of  our 
(g)  Sect  2.    Vide  sup.  p.  98.  Litui^  was  taken  from  the  forms 
(A)  Adams,    Relig.   World    Dis-  here    described;    particularly  from 
played,  vol.  i.  p.  402 ;  see  2  &  8  that  of  Sarum ;  and  most  of  it  can 
Edw.  6,  c.  1.  s.  1.  be  traced  to  periods  before  the  Con- 
(0  The  statute  2  &  3  Edw.  6,  c.  1,  quest.    See  Palmer's  Origines  Li- 
recites,  that  **  of  long  time  there  hath  turgice. 
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OUT  present  Book  of  Common  Prayer.  It  was  established 
by  statute  2  &  3  Edw.  Y I.  c.  1 ;  and  being  afterwards  re- 
vised, was  confirmed  by  5  &  6  Edw.  YI.  c.  1^  and  1  Eliz. 
c.  2  ;  and^  after  two  other  successive  revisions  in  the  reigns 
of  Kings  James  the  first  {j )  and  Charles  the  second,  was 
again  confirmed  by  13  &  14  Car.  II.  c.  4  (A),  usually  de- 
scribed as  the  Act  of  Uniformity, — though  all  the  statutes 
just  mentioned  are  intituled  as  being  Acts  for  the  Uni- 
formity of  Service  in  the  Church  and  Adnunistration  of 
the  Sacraments  (Q.  In  the  reign  of  King  James  the  first  a 
new  version  also  of  the  Holy  Scriptures  was  made,  and 
established  by  law ; — being  the  same  which  is  still  in  use 
under  the  denomination  of  King  James's  bible  (m). 

As  to  the  CrcwrCs  supremacy y  it  was  definitively  esta- 
blished by  1  EHz.  c.  1  (n),  usually  called  the  Act  of  Supre- 
macy; a  statute  which,  first,  provides  that  no  foreign 
prince  or  potentate,  spiritual  or  temporal,  shall  exercise 
any  manner  of  jurisdiction  or  privilege,  spiritual  or  eccle- 
siastical, within  this  reahn  or  the  dominions  thereof  (o)  ; 
and  next,  that  such  jurisdictions  and  privileges  as  had 
before  been  exercised  by  any  spiritual  or  ecclesiastical 
power,  for  visitation  and  correction  of  the  Church,  shall 
for  ever,  by  authority  of  the  present  parliament,  be  united 
and  annexed  to  the  imperial  crown  of  this  realm  (p). 

The  new  regulations  thus  introduced  by  the  legislature, — 
taken  in  connection  with  other  legislative  enactments  of  the 
same  era,  but  of  subordinate  importance,  and  in  connec- 


(j)  Wats.  C.  L.  p.  321.  the  different  books  of  Scripture  is 

(A)  By  17  &  18  Car. 2,  c. 6 (Irish),  settled  by  the  Thirty- nine  Articles, 
the  provisions  contained  in  13  &  14         (n)  The  supremacy  had  been  be- 

Car.  2,  c.  4  were,  with  some  modifi-  fore  declared  by  26  Hen.  8,  c.  1,  and 

cations,  extended  to  Ireland.  indeed  prior  to  the  Reformation,  by 

(/)  The  Church  services  appointed  the  Statute  of  Prsemunire,  16  Ric.  2, 

for  some  particular  days,  viz.,  SOth  c.  5.     As  to  the  supremacy,  see  also 

January,  29th  May,  5th  November,  5  Eliz.  c.  1,  ss.  1,2,3,  4, 10;  Introd. 

and  23rd  October,  have  been  recently  to  4  Rep. ;  4  Inst  42,  33 1 ,  3  tl . 
abolished  by  22  Vict  c.  2.  (o)  1  Eliz.  c.  1,  s.  16. 

(n)  The   canonical    authority   of         {p)  Sect  17. 
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tion  also  with  the  national  canon  law^  (which  still  gives  the 
rule  where  these  are  silent,)— have  constituted,  from  the 
period  of  which  we  speak,  and  still  constitute,  the  standard 
of  faith,  worship,  and  discipline  in  the  Church  of  England. 
It  remains,  however,  to  consider  on  what  persons,  and  in 
what  cases,  this  standard  is  to  be  deemed  imperative — 
whether  it  is  binding  merely  on  those  who  claim  the  bene- 
fits of  the  church  establishment,  or  generally  on  all  the 
subjects  of  the  realm,  whatever  may  be  in  fact  the  state  of 
their  religious  opinions.  And  here  we  shall  find  that  the 
law  has  passed  through  changes  of  a  very  remarkable 
description.  Though  the  statute  of  Elizabeth  just  cited 
effected  an  emancipation  from  the  Koman  yoke,  and  may 
therefore  be  justly  considered  as  having  laid  the  foundation 
of  spiritual  freedom,  it  was  not  till  long  afterwards  that 
the  nation  learned  the  lesson  of  religious  toleration :  and 
our  law  in  the  mean  time  proceeded  not  only  to  imitate 
the  persecutions  of  the  Popish  times,  but  in  some  respects 
to  surpass  them :  for  while  it  continued  to  punish  ^s  it  had 
long  done,  (in  aid  of  the  ecclesiastical  authorities,)  the 
offence  of  heresy y  it  began  now  to  exercise  new  rigours  of 
its  own,  with  respect  to  that  of  nonconformity.  In  the  re- 
mainder of  this  chapter  we  propose  to  enter  into  some 
detail  upon  each  of  the  subjects  just  enumerated ;  and  to 
show  both  the  former  state  of  the  law  respecting  them, 
and  the  alterations  which  it  has  latterly  sustained. 

1.  Heresy  was  described  among  the  canonists,  in  vague 
and  general  terms,  as  consisting  of  any  deviation  from 
the  true  Catholic  feith,  as  imderstood  by  Holy  Mother 
Church  (y),— [very  contrary  to  the  usage  of  the  first 
general  councils,  which  defined  all  heretical  doctrines  with 
the  utmost  precision  and  exactness  (r) ;]  and  spoke  of 
heretics  by  name,  as  in  the   case  of  the   Manichseans, 


(9)  *<  UareticM,   qui   de  articulis      Vide  1  Hale,  P.  C.  383. 
fillet  allter  pradicatf  seniit,  vel  doceat,  (r)  4  Bl.  Com.  p.  ^5, 

qwam  docet  sancta  mater  fcc/t «/«.'* — 
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Nestorians^  and  others  (^).  The  cognizance  of  heresy 
has  always  been  held  in  this  country^  and  in  eveiy 
other  where  the  canon  law  has  prevailed^  to  belong  to 
the  ecclesiastical  judge  (0;  and  the  papal  canonists 
hare  ever  treated  it  with  great  severity.  It  is  true 
that  they  [went  at  first  no  &xther  than  enjoining  penance, 
excommunication,  and  ecclesiastical  deprivation  for  heresy ; 
though  afterwards  they  proceeded  boldly  to  imprison- 
ment by  the  ordinary,  and  confiscation  of  goods  in  pios 
usm.']  They  also  in  course  of  time  [prevailed  upon 
the  weakness  of  bigoted  princes  to  make  the  civil  power 
subservient  to  their  purposes,  by  making  heresy  not  only  a 
temporal,  but  even  a  capital  ofience :  the  Romish  ecclesi- 
astics determining  without  appeal  whatever  they  pleased  to 
be  heresy;  and  shifting  off  to  the  secular  arm  the  odium  and 
drudgery  of  executions,  with  which  they  themselves  were 
too  tender  and  delicate  to  intermeddle.  Nay,  they  pre* 
tended  to  intercede  and  pray  on  behalf  of  the  convicted 
heretic,  vt  citra  mortis  periculum  sententia,  circa  eum  mode- 
ratur  (m),  well  knowing  at  the  same  time  that  they  were 
delivering  the  unhappy  victim  to  certain  death.  Hence 
the  capital  punishments  inflicted  on  the  antient  Donatists 
and  Manichaeans,  by  the  Emperors  Theodosius  and  Jus- 
tinian (v) :  hence  also  the  constitution  of  the  Emperor 
Frederic,  mentioned  by  Ljmdewode  {x)\  adjudging  all  per- 
sons without  distinction  to  be  burned  by  fire,  who  were 
convicted  of  heresy  by  the  ecclesiastical  judge.  The  same 
emperor,  in  another  constitution  (^),  ordained  that  if  any 
temporal  lord,  when  admonished  by  thp  Church,  should 
neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
should  be  lawftd  for  good  Catholics  to  seize  and  occupy 
the  lands,  and  utterly  to  exterminate  the  heretical  posses- 
sors.    And  upon  this  foundation  was  built  that  arbitrary 

(«)  See  1  Hale,  P.  C.  383.  (u)  Decretal,  lib.  5,  t.  40,  c  27. 

(0  Year  Book,  27  Hen.  8»  14  b;  \v)  Cod.  1.  i.  Ut  5. 

■tat.  2  Hen.  4,  c  15 ;  1  Hale,  P.  C.  (ar)  C.  de  HsreticU. 

384 :  4  BL  Com.  p.  45.  {y)  Cod.  1,  5,  4. 

VOL.  III.  E 


50   BK.  IV.   OF  PUBLIC  RIGHTS. — FT.  II.   OF  THE  CHURCH. 

[power^  80  long  claiined  and  so  &tall7  exerted  by  the  Pope^ 
of  disposing  even  of  the  kingdoms  of  refractory  princes,  to 
more  dutiful  sons  of  the  Church.  The  immediate  event  of 
this  constitution  was  somewhat  singular,  and  may  serve  to 
illustrate  at  once  the  gratitude  of  the  holy  see  and  the  just 
punishment  of  the  royal  bigot, — ^for  upon  the  authority  of 
tliis  very  constitution  the  Pope  afterwards  expelled  this 
very  Emperor  Frederic  from  his  kingdom  of  Sicily,  and 
gave  it  to  Charles  of  Anjou  (z). 

Christianity  being  thus  deformed  by  the  demon  of  per- 
secution upon  the  continent,  we  cannot  expect  that  our 
own  island  should  have  been  entirely  iree  from  the  same 
scourge.]  And  accordingly  we  not  only  find  that  our  eccle- 
siastical courts  were  always  in  the  habit  of  proceeding 
against  heretics  by  spiritual  punishments,  such  as  excom- 
munication and  the  like;  but  we  discover  [among  our 
antient  precedents  a  writ  de  JuBretico  comburendo,  which  is 
thought  by  some  to  be  as  antient  as  the  common  law  it- 
self (a).]  However,  it  appears  that  it  was  not  the  practice 
of  the  common  law  of  England  to  issue  this  writ  except 
upon  a  conviction  for  contumacy  or  relapse ;  nor  unless 
such  conviction  took  place  before  the  archbishop  himself 
in  a  provincial  synod  or  convocation.  And  that  even  that 
authority  coidd  not  lawftJly  award  the  writ,  but  merely 
left  the  delinquent  to  the  secular  power:  so  that  the  crown 
might  pardon  him,  if  it  thought  proper,  by  forbearing  to 
issue  the  writ ;  which  was  not  grantable  as  of  course,  but 
issued  by  the  special  direction  of  the  sovereign  (fi).  [But 
in  the  reign  of  Henry  the  fourth,  when  the  eyes  of  the 

(s)  Baldui  in  Cod.  1,  5,  4.  de  har$tico  comburendo  was  at  com- 
(a)  1  Hale,  P.  C.  892;  1  Hawk.  moo  law,  not  only  in  praetiee  con- 
b.  1,  c.  2,  a.  10 ;  and  see  St  Tr.  vol.  fined  to  convictions  before  the  arch- 
il 275.  It  aeems  clear,  however,  biahop  in  provincial  synod,  but  could 
that  at  common  law,  heresy  was  not  not  legally  be  awarded  on  a  convic- 
punishable  by  forfeiture  of  lands  or  tion  before  any  court  of  inferior  au- 
goods.  1  Hale,  P.  C.  388,  (n.)  thority,  such  aa  that  of  the  diocesan. 
(6)  1  Hale,  P.  C.  885,  898,  895.  See  I  Hale,  P.  C.  391 ;  12  Rep.  5«, 
According  to  some  opinions,  the  writ  57. 
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[Christian  world  began  to  open^  and  the  seeds  of  the  Pro- 
testant religion — ^though  under  the  opprobrious  name  of 
Iiollardy  (c)— took  root  in  this  kingdom,  the  clergy  taking 
adyantage,  from  the  king's  dubious  title,  to  demand  an  in- 
crease of  their  own  power,  obtained  an  act  of  parliament, 
2  Hen.  IV.  c.  15  (rf),  which  sharpened  the  edge  of  perse- 
cution to  its  utmost  keenness.  For  by  that  statute  the 
diocesan  alone,  without  the  interrention  of  a  synod,  might 
convict  of  heretical  tenets;  and  unless  the  convict  abjured 
his  opinions,  or  if,  after  abjuration,  he  relapsed,  the  sheriff 
was  bound,  ex  officio^  if  required  by  the  bishop,  to  commit 
the  unhappy  victim  to  the  flames,  without  waiting  for  the 
consent  of  the  crown.  By  the  stat.  2  Hen.  V.  c.  7,  Lol- 
lardism  was  also  made  a  temporal  offence,  and  indictable 
in  the  king's  courts ;  which  did  not  however  thereby  gain 
an  exclusive  but  only  a  concurrent  jurisdiction,  with  the 
bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began 
to  advance,  the  power  of  the  ecclesiastics  was  somewhat 
moderated ;  for  though  what  heresy  is  was  not  then  pre- 
cisely defined,  yet  we  are  told  in  some  points  what  it  is  not 
For  the  statute  25  Hen.  YIII.  c.  14,  declared  that 
offences  against  the  see  of  Rome  are  not  heresy;  and 
restrained  the  ordinary  from  proceeding  in  any  case  upon 
mere  suspicion, — that  is,  unless  the  party  was  accused  by 
two  credible  witnesses,  or  an  indictment  of  heresy  was  first 
previously  found  in  the  king's  courts  of  common  law.  And 
yet  the  spirit  of  persecution  was  not  then  abated,  but  only 
diverted  into  a  lay  channel.     For  in  six  years  afterwards, 

(c)  So  called  not  from  Udium  or  (D'Aubign6,  Hist  of  Reformation, 

tares  (an  etymology  which  was  after-  vol.  v.  p.  180.) 
wards  devised  in  order  to  justify  the  {d)  A  previous  Act,  (5  Ric.  2, 

bomin^ofthem,  seeMatth.xiii.80),  st  2,  c  5,)  had  been  aimed  at  the 

bot froti  one  Wiilter  Lolbard,  a  Oer-  followers  of  Wickliffe,  but  the  com- 

man  refemef,  a.d.  IS  16  (Mod.  Un.  Aons  would  not  assent  to  it,  and  it 

Histxxvi.  18|  Spelm.  Gloss.  871);  was  revoked  the  next  year.    (See 

or,  as  some  hold,  from  Zo/iifli,  to  sing,  Reeves's  Hist  Eng.  L.  vol.  iii.  p. 

in  reference  to  their  psalm-singing,  168.) 

£2 
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[by  statute  31  Hen.  VIII.  c.  14,  the  bloody  law  of  the  Six 
Articles  was  made ;  which  established  the  six  most  con- 
tested points  of  popery — ^transubstantiation — communion 
in  one  kind — ^the  celibacy  of  the  clergy — ^monastic  vows — 
the  sacrifice  of  the  mass — and  auricular  confession ;  which 
points  were  ^^  determined  and  resolved  by  the  most  godly 
"  study,  pain  and  travail  of  his  majesty ;  for  which  his 
^^  most  humble  and  obedient  subjects,  the  lords  spiritual 
'^  and  temporal,  and  the  commons,  in  parliament  assembled, 
^'  did  not  only  render  and  give  unto  his  highness  their  most 
^^  high  and  hearty  thanks,"  but  did  also  enact  and  declare 
all  oppugners  of  the  first  to  be  heretics,  and  to  be  burned 
with  fire,— and  of  the  five  last,  to  be  felons,  and  to  suffer 
death.  The  same  statute  established  a  new  and  mixed 
jurisdiction  of  clergy  and  laity  for  the  trial  and  conviction 
of  heretics ;  the  reigning  prince  being  then  equally  intent 
on  destroying  the  supremacy  of  the  bishops  of  Rome,  and 
establishing  all  other  their  corruptions  of  the  Christian 
religion. 

We  shall  not  enter  into  the  various  repeals  and  revivals 
of  these  sanguinary  laws  in  the  two  succeeding  reigns ;  but 
shall  proceed  directly  to  the  reign  of  Queen  Elizabeth, 
when  the  Reformation  was  established]  on  a  firm  and  per- 
manent basis.  [By  stat.  1  Eliz.  c.  1,  all  former  statutes 
relating  to  heresy  are  repealed,  which  left  the  jurisdiction 
of  heresy  as  it  stood  at  common  law ;]  that  is,  left  the 
simple  offence  to  be  visited  by  spiritual  punishments  in  the 
ecclesiastical  courts ;  and  the  offence,  when  aggravated  by 
contumacy  or  relapse,  to  be  dealt  with  by  the  writ  de  hoBre- 
tico  comhurendoy  after  a  conviction  in  the  provincial  synod. 
[But  the  principal  point  now  gained  was,  that  by  this 
statute  a  boimdary  is  for  the  first  time  set  to  what  shall  be 
accounted  heresy ;  nothing  for  the  future  being  so  deter- 
mined, but  only  such  tenets  which  have  been  heretofore 
so  declared,  1.  By  the  words  of  the  Canonical  Scriptures ; 
2.  By  the  first  four  general  councils,  or  such  others  as  have 
only  used  the  words  of  the  Holy  Scriptures;  or  3.  Which 
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[shall  hereafter  be  so  declared  by  the  parliament,  with  the 
assent  of  the  clergy  in  convocation. 

The  writ,  however,  de  hcBretico  comburendo  still  remained 
in  force ;  and  we  have  instances  of  its  being  put  in  exe- 
cution upon  two  Anabaptists  in  the  seventeenth  year  of 
Elizabeth,  and  upon  two  Arians  in  the  ninth  year  of  James 
the  first.  But  it  was  totally  abolished,  and  heresy  at  length 
subjected  only  to  ecclesiastical  correction  pro  salute  animoiy 
by  virtue  of  the  statute  29  Car.  II.  c.  9.  For  in  one  and 
the  same  reign,]  by  the  joint  effect  of  this  and  other  Acts 
before  referred  to  {e)y  [our  lands  were  delivered  from  the 
slavery  of  military  tenures,  our  bodies  from  arbitrary  im- 
prisonment, and  our  minds  from  the  tyranny  of  super- 
stitious bigotry.]  And  such  still  continues  to  be  the  state 
of  the  law  with  respect  to  heresy ;  the  only  subsequent 
provisions  still  in  force  in  connection  with  this  subject  (f)y 
being  directed  rather  to  the  preservation  of  good  order 
and  decency  in  civil  society,  than  to  the  maintenance  of 
orthodoxy  (g). 

2.  Non-Conformity  or  dissent  from  the  worship  and 
ceremonies  of  the  Established  Church.  This,  by  5  &  6 
Edw.  VI.  c.  1,  (sect.  6,)  was  made  a  penal  offence ;  it 
being  thereby  enacted  that  if  any  manner  of  person  shall 
willingly  be  present  at  any  other  manner  or  form  of  Com- 
mon Prayer,  of  administration  of  the  sacraments,  of 
ordination,  or  of  any  other  rites  contained  in  the  Book  of 
Common  Prayer,  than  is,  in  such  Book,  set  forth, — he 
shall  suffer  imprisonment,  and  for  the  third  offence  im- 
prisonment for  life.     And  by  the  same  statute,  and  by 

(e)  Viz.,  the   Act  for  abolishing  ecclesiastic  preferment,  are  n  cause 

military  tenure,  12  Car.  2,  c.  24  (vide  of  deprivatimi.    Vide  sup.  p.  37. 
sup.  vol.  I.  p.  209) ;  and  the  Habeas  {g)  The  provisions  here  referred 

Corpus  Act,  31  Car.  2,  c.  2  (vide  to  are  those  contained  in  9  &   10 

sup.  vol.  1.  p.  150).  Will.  3,  c.  32,  which  will  be  found, 

(/)  It  is,  however,  to  be  remem-  post,  vol.  iv.  bk,  vi.  c.  vii.     (See 

bered   that  heretical  opinions  in   a  Gen.  Ind,  in  (i7.  "  Apostasy.") 
parson,  vicar,  or  other  person  holding 

e3 
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1  Eliz.  c.  2,  s.  14,  it  was  provided  that  every  inhabitant 
of  the  realm  or  dominion  shall  diligently  and  faithfully, 
having  no  lawful  or  reasonable  excuse  to  be  absent,  en- 
deavour themselves  to  resort  to  their  parish  church  or 
chapel  accustomed — or,  upon  reasonable  let,  to  some  usual 
place  where  common  prayer  shall  be  used— on  Sundays 
and  holidays,  upon  penalty  of  forfeiting  for  every  non- 
attendance  twelve  pence,  to  be  levied  by  the  church- 
wardens to  the  use  of  the  poor.  And  these  enactments, 
though  for  a  long  course  of  time  ^len  into  neglect,  yet 
remained  in  our  statute  book  till  very  recently;  when  they 
were,  in  common  with  many  other  penal  and  disabling 
laws  in  regard  to  religious  opinions,  swept  away  by  the 
statute  9  &  10  Vict.  c.  59,  to  which  we  shall  make  farther 
allusion  at  the  close  of  this  chapter. 

In  the  reign,  however,  of  Queen  Elizabeth,  a  schism 
began  to  develop  itself  in  the  newly-established  Protestant 
Church.  Certain  sectaries,  who  received  the  appellation 
of  PttntoTW,  deserting  the  use  of  the  liturgy,  betook  them- 
selves (notwithstanding  the  Acts  of  Uniformity)  to  forms 
of  worship  of  their  own  institution  (h) ;  and  ultimately, 
increasing  in  number,  branched  out  into  various  divisions 
of  religious  opinion,  and  various  modes  of  religious 
ceremonial  and  Church  government.  From  this  stock 
descended  all  those  Protestant  seceders  from  the  Esta- 
blished Church,  described  at  a  later  period  as  Non-- 
conformists ;  and,  in  modem  times,  as  Dissenters  (i). 

(A)  Hallam,  Const.   Hist.  vol.  i.  1851,  1 1,007  places  of  worship,  com- 

pp.  246,251,  280.  prising  2,194,298  sittings;  the  se- 

(»)  The  most  numerous  bodies  of  cond,  8,244  places  of  worship,  corn- 
Dissenters  in  this  country  are,  1.  prising  1,067,760  sittings;  the  third. 
The  Wesleyan  Methodittg ;  2.  The  2,789  places  of  worship,  comprising 
Independents,  or  CongregationalUtt ;  752,843  sittings.— (Report  of  the 
and  3.  The  Baptisti;  but  the  first  Registrar-General  on  Religious  Wor- 
and  last  of  these  are  subdivided  into  ship  of  England  and  Wales,  founded 
various  other  denominations.  The  on  the  census  ot  1851,  p.  cxliii.) 
first  are  computed  to  have  had  in  From  a  Report  "on  Church  Rate," 
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The  jealousies  to  which  these  growing  innovations  gave 
rise,  and  the  alann  from  time  to  time  reasonably  excited 
by  the  enterprising  spirit  of  Popery,  gave  birth  in  the 
same  reign,  and  in  those  of  several  succeeding  monarchs, 
to  a  variety  of  laws,  having  for  their  object  the  repression 
of  Non-conformity,  both  in  the  case  of  Protestant  Sectaries 
and  Papists.  It  is  unnecessary,  however,  to  detail  these 
provisions.  It  will  suffice  to  state  that,  with  respect  to 
Papists, — including  in  this  term  all  persons  professing 
Popery,  and  more  particularly  Popish  priests  and  Popish 
recusants,  that  is,  persons  refusing  to  conform  to  the 
ceremonies  of  the  Church  of  England,  or  take  the  oath 
appointed  against  Papists,— they  were  of  the  most  rigorous 
and  oppressive  character,  involving  not  only  civil  disabili- 
ties, but  imprisonment ;  and,  in  some  cases,  the  penalties 
of  felony  or  treason  (A). 

During  the  rebellion,  the  laws  against  Protestant  Sec- 
taries were  repealed  (/) ;  but  they  revived  at  the  Bestora^ 
tion ;  and  the  parliament  of  Charles  the  second  proceeded 
to  enforce  systematically,  by  new  measures  of  rigour, 
the  principle  of  universal  conformity  to  the  Established 
Church.     The  first  of  these  was  the  Corporation  Act,  13 

by  a  committee  appointed  by  the  detailed  in  Blackstone's  Commen- 

House  of  Lords  in  1859,  it  appears  taries,  vol.  iv.  p.  55 ;   and  such  of 

that  the  population  of  England  and  them  as  remained  in  force  up  to  a 

Wales  may  be  distributed  into  the  recent  period,  (which    are    nume- 

following  divisions : —  rous,)  are  recited  and  repealed  by 

Churchmen,  11,993,214  (or  67  per  the  statutes  7  &  8  Vict.  c.  102,  and 

cent.):  9  &  10  Vict.  c.  59. 

•    Wesleyana^  2,264,321  (or  13  per  (/)  By  an  ordinance  of  this  period, 

cent):  viz.,  that  of  23  Aug.  1645  (which 

Independents,  &c.,  1,297,861  (or  continued  till   the  Restoration),  to 

7^  per  cent.) :  preach,  write   or  print  against  the 

Baptists,   457,181    (or     2|     per  directory,  or  form  appointed  to  be 

cent):  used  for  the  then  established  Pres- 

Other  Sects,  Jews,  &c,  1,286,246  byterian  worship,  subjected  the  of- 

(or  6|  per  cent.):  fender,  upon  indictment,  to  a  fine 

Roman  Catholics,  610,786  (or  Sf  not    exceeding    601.    See    Neale's 

per  cent»).  Hist  of  Puritans,  vol.  ii.  p.  109. 
{k)  These  laws  are  particularly 
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Car.  II.  sL  2,  c.  1 ;  by  which  it  was  provided,  that  no 
person  should  thereafter  be  elected  to  office  in  any  cor- 
porate town,  who  should  not,  within  one  year  previously, 
have  taken  the  Sacrament  of  the  Lord's  Supper  according 
to  the  rites  of  the  Church  of  England :  and  every  person, 
so  elected,  was  also  required  to  take — in  addition  to  a 
certain  oath  and  declaration  afterwards  repealed  (o) — ^the 
oaths  of  allegiance  and  supremacy  (p).  Aflierwards,  by 
the  Act  of  Uniformity  (13  &  14  Car.  II.  c.  4),  it  was 
enacted,  that  the  book  of  Common  Prayer,  as  then  recently 
revised,  should  be  used  in  every  parish  church  and  other 
place  of  public  worship ;  and  that  every  schoolmaster  and 
person  instructing  youth  should  subscribe  an  acknowledg- 
ment declaring,  (among  other  things,)  that  he  would  con- 
form to  the  Liturgy.  It  fttrther  enacted,  that  no  person 
should  thenceforth  be  capable  of  holding  any  ecclesiastical 
promotion  or  dignity,  or  of  consecrating  or  administering 
the  Sacrament,  imtil  he  should  be  ordained  priest  according 
to  episcopal  ordination ;  and,  with  respect  to  all  ministers 
who  then  enjoyed  any  ecclesiastical  benefice,  it  directed 
that  they  should,  within  a  certain  period,  openly  read 
morning  and  evening  service  according  to  the  Book  of 
Common  Prayer,  and  declare  before  the  congregation 
their  unfeigned  assent  and  consent  to  the  use  of  all  things 
therein  contained,— upon  pain  of  being  ipso  facto  deprived 
of  their  spiritual  promotions.  By  this  statute,  two  thousand 
of  the  clergy,  who  refiised  to  comply  with  its  provisions, 
were  in  fact  deprived  of  their  preferments  (y). 

Another  measure  of  the  same  reign  was  the  Act  against 
Conventicles,  22  Car,  II.  c.  1  (r ),  by  which  aU  meetings  con- 
sisting of  five  persons  or  more,  (or  of  that  number  besides  the 


(o)  By  6  Geo.  1,  c.  6,8.  2.  without  having  obtaiDed  a  licence 

(  p)  As  to  these  oaths,  vide  sup.  from  the  ordinary.    It  was  repealed 

vol.  II.  bk.  IV.  pt.  I.  c.  II.  quoad  hoc  by  9  8i  10  Vict  c.  69,  al- 

(q)  This  statute  also  contained  a  ready  alluded  to  (vide  sup.  p.  54). 

regulation  that  no  schoolmaster  in  a  (r)  Repealed  by  52  Geo.  S,  c.  155 ; 

private  house,  should  instruct  youth  vide  post,  p.  GO. 
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household^  in  case  of  a  family,)  assembled  for  the  exercise  of 
religion  in  any  manner  other  than  according  to  the  liturgy 
and  practice  of  the  Church  of  England,  were  prohibited,  and 
made  liable  to  dispersion ;  and  the  persons  attending  thereat 
(particularly  as  preachers  or  teachers)  subject  to  pecuniary 
forfeitures.  This  was  soon  followed  by  the  c^ebrated  Test 
Act,  25  Car.  II.  c.  2,  by  which  it  was  provided,  that  all 
persons  having  any  office,  civil  or  military,  (with  the  ex-- 
ception  of  some  few  of  an  inferior  kind,)  or  receiving  pay 
from  the  crown,  or  holding  a  place  of  trust  under  it,  should 
take  the  oaths  of  allegiance  and  supremacy,  and  subscribe 
a  declaration  against  transubstantiation,  and  also  receive 
the  Sacrament  of  the  Lord's  Supper  according  to  the  usage 
of  the  Church  of  England.  This  provision  had  the  eflfect 
of  excluding  not  only  Papists,  but  many  classes  of  Pro- 
testant dissenters  also,  from  every  considerable  place  of 
trust  or  public  employment.  And  it  was  followed  by 
another  Act  in  the  same  reign  (30  Car.  II.  st.  2),  which 
prohibited  any  person  from  voting  or  sitting  in  parliament, 
until  he  should  take  the  oaths  of  allegiance  and  supremacy, 
and  subscribe  a  declaration  against  transubstantiation  and 
the  invocation  of  saints. 

The  Revolution  of  1688,  however,  was  the  commence- 
ment of  an  era  of  more  liberal  legislation  in  matters  of  re- 
hgion,  as  well  as  politics ;  and  by  the  Toleration  Act,  1 
W.  &  M.  St.  1,  c.  18  (confirmed  by  10  Ann.  c.  2),  all  per- 
sons dissenting  from  the  Chiirch  of  England  («)  (except 
Papists  and  persons  denying  the  Trinity)  were  relieved 
from  such  of  the  Acts  against  non-conformity  as  prevented 
their  assembling  for  religious  worship  according  to  their 
own  forms,  or  otiierwise  restrained  their  religious  liberty, — 
on  condition,  however,  of  their  taking  the  oaths  of  allegi- 
ance and  supremacy,  and  subscribing  a  declaration  against 
transubstantiation,  and  (in  the  case  of  dissenting  ministers), 
subscribing  also  to  certain  of  the  thirty-nine  Articles.    It 

(«)  This  proTision    extends   not      senters  from  the  Church.  (Barnes  v. 
only  to  laymen,  but  to  clergymen      Shore,  8  Q.  B.  640.) 
who    after  ordination  become  dis- 
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was  also  by  this  Act  made  penal  to  disturb  any  congrega- 
tion lawfully  assembled,  or  to  misuse  their  preachers;  an 
o£Pence  which  has  been  since  prohibited  under  still  heaTier 
penalties  (0*  But,  on  the  other  hand,  it  provided  that  no 
congregation  should  be  allowed  under  its  provisions,  unless 
the  place  of  their  meeting  was  certified  to  and  regis- 
tered with  the  bishop,  or  archdeacon,  or. at  the  court  of 
quarter  sessions*  And  it  was  also  required,  that  the  doors 
of  the  meeting-house  should  not  be  locked,  barred,  nor 
bolted.  To  these  regulations  some  others  were  added  for 
the  relief  of  Protestant  dissenters ;  among  which  is  the 
following, — ^that  when  appointed  to  any  parochial  office 
which  they  might  scruple,  (in  respect  of  the  oaths  or 
otherwise,)  to  undertake,  they  should  be  at  liberty  to 
serve  by  deputy. 

It  was  thought  necessary,  on  the  other  hand,  soon  after 
the  accession  of  the  House  of  Brunswick,  to  extend  some 
of  the  provisions  df  the  Test  Act  to  various  descriptions 
of  persons  besides  those  holding  civil  and  military  offices ; 
and  it  was  consequently  enacted  by  1  Geo.  I.  sL  2,  c.  13, 
2  Geo.  II.  c.  31,  and  9  Geo.  II.  c.  26,  that  not  only  such 
officers,  but  also  all  ecclesiastical  and  collegiate  persons, 
preachers,  teachers  and  schoolmasters,  high  constables  and 
practitioners  of  the  law,  should,  at  the  peril  of  incurring 
loss  of  office  and  other  forfeitures  and  disabilities,  take  and 
subscribe,  within  six  calendar  months  after  their  admission 
into  preferment  or  practice,  the  oaths  of  allegiance,  supre- 
macy, and  abjuration.  This  latter  oath  was  aft;erwards  put 
into  a  new  form  by  6  Geo.  III.  c.  53;  and  aU  the  three 
are  now  displaced— by  21  &  22  Vict.  c.  48 — for  a  single 
oath  of  the  same  general  effect  as  the  three  (u). 

(t)  52  Geo.  3y  c.  155,  s.  12.    See  house,  or  other  place  of  diyine  wor- 

also  9  &  10  Vict  c.  59,  s.  4,  and  24  ship,  it  made  a  misdenuanor,  pu- 

&  25  Vict  c.  100,  a.  86 ;  by  the  lact  nishable  by  irapriaonment,  with  or 

of  which  proviaions  to  obstruct  or  without  hard  labour,  to  the  extent  of 

endeavour  to  prevent  any  clergyman,  two  years. 

or  other  minister,  from  celebrating  (m)  Vide  sup.  vol.  ii.  bk.  iv.  pt.  i. 

divine  service  or  otherwise  official-  c.  ii. 
ing  in  any  church,  chapel,  meeting- 
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These  oaths  (which  impose,  it  will  be  observed,  rather  a 
political  than  a  religious  test,)  were  still  required  by  law 
at  the  time  when  the  substitution  just  mentioned  took  place ; 
though  it  had  been  long  the  custom  to  pass  an  Act  before 
the  end  of  every  session  of  parliament,  indemnifying  those 
who  might  happen  to  have  neglected  to  take  them,  and 
against  whom  no  judgment  should  have  yet  actually  passed 
for  such  offence;  upon  condition  however  of  their  repairing 
their  omission  within  a  certain  specified^  period.  And 
the  substituted  oath  is  now  required  instead  of  them, 
subject  to  the  same  practical  indulgence  in  case  of  neg- 
lect (w).  But  in  the  state  of  the  law  relating  more  directly 
to  non-conformity,  great  additional  relaxations  have  been 
progressively  introduced  during  the  last  four  reigns — fruits 
of  the  ever-advancing  liberality  of  the  present  age,  in 
matters  deemed  to  affect  the  freedom  of  conscience. 

In  this  spirit  it  was  in  the  first  place  provided  by  19 
Geo.  III.  c.  44,  that  any  dissenting  preachers  or  teachers 
may  be  entitled  to  all  the  benefits  of  the  Toleration  Act, 
by  taking  the  oaths,  and  subscribing  the  declaration  against 
popery  therein  mentioned,  and  also  making  or  subscribing 
a  declaration  professing  themselves  to  be  Christians  and 
Protestants,  and  that  they  believe  the  Scriptures  to  contain 
the  revealed  will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  The  same  Act  relieved  every  dissenting 
minister,  or  other  Protestant  dissenter,  conforming  to  these 
conditions,  firom  the  provisions  of  13  &  14  Car.  II.  c.  4, 
by  which  they  were  prevented  from  keeping  schools  or 
instructing  youth :  but  there  was  a  proviso,  that  nothing 
therein  contained  should  extend  to  the  enabling  any 
dissenter  to  hold  the  mastership  of  a  college  or  other 
endowed  school — unless  endowed  since  the  first  year  of 

(r)  See  a  recent  Act  of  this  de-      lieu  of  an  oath,  on  all  occasions  in 
scription,  25  &  26  Vict  c.  60.     It      which  an  oath   would  be  required 
was  noticed  in  a  former  place  that      from  other  persons.    (Vide  sup.  vol. 
Quakers,  Moravians,  and  Separatists       ii.  p.  353.) 
are  allowed  to  make  affirmation  in 

e6 
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William  and  Mary,  for  the  immediate  benefit  of  Protestant 
dissenters.  Then  followed  the  52  Geo.  III.  c.  155,  hj 
which  both  ministers  and  hearers  were  relieved  from  the 
necessity  of  taking  any  oaths  or  subscribing  any  declaration, 
unless  required  so  to  do  by  some  justice  of  the  peace ;  and 
by  which  it  was  enacted,  that  all  persons  officiating  in  or  re- 
sorting to  religious  establishments  duly  certified  as  required 
by  the  Toleration  Act,  should  be  as  fully  relieved  from  all 
penalties  relating  to  religious  worship,  as  if  they  had  made 
the  declaration  and  taken  the  oaths  required  by  any  previous 
statute.  In  order,  however,  to  prevent  irregular  assem- 
blies or  conventicles  of  persons  of  any  religious  persuasion, 
this  last  Act — after  repealing  22  Car.  II.  c.  1  {x) — pro- 
hibited under  a  penalty,  not  exceeding  £20,  all  assemblies 
for  religious  worship  in  any  place  (other  than  a  church  or 
chapel  of  the  Church  of  England),  at  which  more  than 
twenty  persons  besides  the  family  should  be  present,  unless 
such  place  should  be  duly  certified.  By  this  statute  it  was 
also  enacted,  that  every  teacher  or  preacher  of  a  congrega- 
tion in  a  place  duly  certified,  who  should  employ  himself 
solely  as  such,  and  not  engage  in  any  trade  or  business 
except  that  of  schoolmaster,  and  who  should  take  the 
oaths  and  subscribe  the  declaration,  should  be  exempt 
from  serving  on  juries  or  bearing  parochial  offices;  to 
which  was  added  an  exemption  from  serving  in  the  militia. 
In  the  next  year  also  was  passed  the  statute  53  Geo.  III. 
c.  160  (y),  by  which  that  clause  of  the  Toleration  Act, 
which  excepted  persons  denying  the  Trinity  from  the 
benefit  of  its  enactments,  was  repealed  (ar). 

The  Protestant  dissenters,  however,  still  remained,  not- 
withstanding these  provisions,  subject   to  the  obligation 

(x)  Vide  sup.  p.  57.  endowments    for    dissenters    made 

(y)  By  a  recent  Act,  7  &  8  Vict.  prior  to  those  Acts,  and  which  were 

c,  45,  the  benefits  of  1  W.  &   M.  unlawful  till  they  passed. 

sess.  1,  c.  18 ;  19  Geo.  3,  c.  44;  and  (z)  Vide  sup.  p.  67. 

53  Geo.  3,  c.  160,  are  extended  to 
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imposed  by  the  Corporation  and  Test  Acts^  on  all  those 
who  were  admitted  to  any  office,  of  taking  the  Sacrament 
of  the  Lord's  Supper  according  to  the  rites  of  the  Chiuxsh 
of  England ;  but  this  galling  disability  (a)  was  at  length  re- 
moved by  the  9  Geo.  IV.  c.  17,  by  which  so  much  of  these 
and  other  statutes  as  requires  the  taking  of  the  Sacrament 
is  repealed  as  to  all  persons  whatever;  and  a  new  form  of 
declaration  substituted;  viz.,  a  declaration  to  the  effect 
that  *'upon  the  true  faith  of  a  Christian"  the  party  will 
never  exercise  any  power,  authority,  or  influence,  by  virtue 
of  the  office  in  question,  to  injure,  weaken,  or  disturb  the 
English  Church,  or  its  bishops  and  clergy;  and  this  decla- 
ration must  be  made  in  general  by  every  person  admitted 
to  office,  who  in  the  former  state  of  the  law  would  have 
been  boimd  to  take  the  Sacrament  upon  such  his  admis- 
sion (i).  And  to  this  list  of  concessions  we  are  now  to 
add,  that  by  18  &  19  Vict.  c.  81,  (repealing  a  prior  act  of 
15  &  16  Vict.  c.  36,  in  reference  to  the  same  subject,) 
dissenters  are  allowed  to  certify  their  places  of  worship 
and  register  them  with  the  Kegistrar-Geneial  of  Births, 
Deaths,  and  Marriages  (c),  instead  of  the  episcopal  or 
other  authorities  mentioned  in  the  Toleration  Act ;  and 

(a)  I  to  practical  hardship  had 
long  been  mitigated  by  the  Indem- 
nity Acu  mentioned,  sup.  p.  59. 
''An  Indemnity  Bill  (says  Lord 
Mahon)»  passed  every  year  from  the 
Ist  of  Gea  II.  (there  were  some,  but 
▼ery  few  exceptions),  threw  open  the 
gates  of  office  to  Protestant  dissenters 
as  fully  as  if  the  law  had  been  re- 
pealed ;  and  if  dissenters  still  wished 
ito  repeal,  it  was  because  they  thought 
it  an  insult,  not  because  they  felt  it 
an  injury."  (Lord  Mahon's  Hist,  of 
England,  vol.  i.  p.  829.) 

(6)  By  5  &  6  WUl.  4,  c  28,  the 
declaration  need  not  be  made  by 
sheriffs  of  counties  corporate ;  and 


by  1  &  2  Vict  c.  5,  and  c.  15,  a  dif- 
ferent  form  of  declaration  is  pro- 
vided for  Quaktrt,  Moraviatu,  and 
SeparatuU;  and  by  8  &  9  Vict, 
c.  52,  and  21  &  22  Vict.  c.  48,  s.  5, 
for  Jew$,  Where  the  declaration  re- 
quired by  law  is  refused,  the  election 
is  t^«o/ac^o  void.  (R.  v.  Humphrey, 
10  A.  &  E.  ^^b.) 

(c)  A  place  of  meeting  for  re- 
ligious  worship,  duly  certified  and 
recorded  by  the  Registrar- General 
under  these  stotutes,  is  exempt  from 
the  operation  of  the  Charitoble 
Trusts  Acts.  (18  &  19  Vict  c.  81, 
s.  9.) 
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that  by  18  &  19  Vict.  c.  86,  passed  "  for  securing  the 
liberty  of  religious  worship,"  it  is  further  enacted,  that 
the  provisions  above  referred  to  contained  in  the  Tolera- 
tion Act  and  the  52  Geo.  III.  c.  155,  prohibiting  con- 
gregations or  assemblies  for  religious  worship  unless  in  a 
church  or  chapel  of  the  established  church,  or  place  duly 
certified  (e),  shall  henceforth  not  be  applicable  to  any  con- 
gregation or  assembly  for  religious  worship,  held  in  any 
parish  or  ,  any  ecclesiastical  district,  and  conducted  by 
the  incumbent ;  or,  in  case  the  incumbent  is  not  resident, 
by  the  curate  of  such  parish  or  district ;  or  by  any  person 
authorized  by  them  respectively :  nor  to  any  congregation 
or  assembly  for  religious  worship,  meeting  in  a  private 
dwelling-house  or  on  the  premises  belongmg  thereto ;  or 
meeting,  occasionally,  in  any  building  or  buildings  not 
usually  appropriated  to  purposes  of  religious  worship. 

We  have  hitherto  confined  our  view  to  the  progress  of 
toleration  in  regard  to  Protestant  dissenters.  As  respects 
persons  professing  the  Roman  Catholic  religion,  it  has 
been  slower  and  more  reluctant,  though  in  the  result  not 
less  decisive.  By  statutes  of  18  Geo.  III.  c.  60,  31  Geo. 
III.  c.  32,  and  43  Geo.  III.  c.  30,  most  of  the  severer 
penalties  and  disabilities  to  which  Roman  Catholics  were 
formerly  subject,  were  removed  on  condition  of  their  quali- 
fying by  such  oaths  and  declaration  as  in  those  Acts  respec- 
tively provided ;  and  assemblies  for  Roman  Catholic  wor- 
ship were  legalized  on  condition  of  their  being  held  in  places 
certified  and  recorded  at  the  general  or  quarter  sessions  of 
the  peace, — for  which  the  certifying  and  recording  with  the 
Registrar  General  has  been  since  substituted  (/):— and 
at  length  by  10   Geo.  IV.   c.  7,  commonly  called  the 

(e)  As  \o  certified  places  of  wor-  meeting  duly  returned  to  the  Regis- 
ship,  see  also  19  &  20  Vict.  c.  119,  trar-General  under  15  &  16  VicL 
ss.  17,  24 ;  by  the  last  of  which  pro-  c.  36,  amounted  to  54,804. 
visions,  it  appears  that  prior  to  June,  (/)  By  18  &  19  Vict.  c.  81,  s.  2. 
1852,  the  total  number  of  places  of 
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Catholic  Emancipation  Act,  Roman  Catholics  wererestored^ 
in  general^  to  the  full  enjoyment  of  all  civil  rights  (g). 
By  the  provisions  of  this  statute,  all  enactments  by  which 
any  declaration  against  transubstantiation,  the  invocation 
of  the  saints,  or  the  sacrifice  of  the  mass,  was  required 
from  any  persons,  as  a  qualification  for  sitting  in  parlia- 
ment or  otherwise,  are  repealed ;  and  persons  professing 
the  Roman  Catholic  religion,  upon  taking  and  subscrib- 
ing an  oath  prescribed  by  the  Act, — which  comprises, 
among  other  things,  the  abjuration  of  any  intention  to 
subvert  the  Church  establishment,  and  the  promise  never 
to  exercise  any  privilege  so  as  to  disturb  or  weaken  the 
Protestant  religion  or  Protestant  government, — are  made 
competent  to  vote  at  parliamentary  elections,  to  be  mem- 
bers of  lay  corporations,  and  to  sit  in  parliament.  They 
are  also  qualified,  upon  taking  and  subscribing  the  same 
oath,  (which  is  to  stand  in  place  of  all  other  tests  what- 
ever,) to  exercise  any  franchise  or  civil  right,  except  in 
certain  cases  where  their  doing  so  would  presumably  be 
prejudicial  to  Protestantism,  as  in  the  case  of  presenting 
to  a  benefice  (A),— and  to  hold  any  office,  with  the  excep- 
tion of  the  following;  viz.,  the  office  of  guardian,  jus- 
tice, or  regent  of  the  united  kingdom,  of  lord  high  chan- 
cellor, or  commissioner  or  keeper  of  the  great  seal;  the 
office  of  lord  lieutenant,  deputy,  or  chief  governor  of 
Ireland;  the  office  of  high  commissioner  of  the  general 
assembly  of  Scotland  (i) ;  or  any  office  in  the  church,  or 
the  ecclesiastical  courts,  or  in  the  universities,  colleges, 
or  public  schools. 

(^)  See  the  effect  of  this  Act  fully  the   realm  without  licence.     This 

diacuased  in  the  recent  case  of  the  laat  enactment  it  recognixed  by  2d 

Earl  of  Shrewsbury  v.  Scott,  6  C.  B.  &  24  Vict.  c.  184,  s.  7. 
(N.S.)  177.  (i)  It  may  be  here  remarked  that 

(A)  See  8  Jac.  1  >  c  5 ;  11  Geo.  2,  none  of  the  above  oflBces  can  be 

c  17,  and  7  &  8  Vict.  c.  102,  as  to  filled   by  a  person  professing  the 

the  inability  of  papists  to  present  to  Jewish  religion,  notwithstanding  the 
benefices  or  grant  advowsons ;  and  *    provisions   for   the  relief  of  such 

10  Geo.  4,  &  7»  vs.  29,  81,  prohibit-  persons  contained  in  21  ft  22  Vict, 

ing  Jesuits  and  monks  to  come  into  c.  49. 
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Doubt8,  however,  having  been  still  entertained  as  to  the 
right  of  Roman  Catholic  subjects  in  England  to  acquire 
and  hold,  in  real  estate,  the  property  necessary  for  reli- 
gious worship,  and  for  educational  or  charitable  pur- 
poses,— it  was  afterwards,  by  another  Act  of  the  2  &  3 
Will.  IV.  c.  115,  provided  that  they  should  be  subject, 
in  respect  of  their  schools  and  places  for  religious  worship, 
education  and  charitable  purposes,  and  in  respect  of  the 
property  held  therewith,  and  of  the  persons  employed  in 
and  about  the  same,  to  the  same  laws  as  were  applicable 
to  Protestant  dissenters  (i).  And  the  triumph  of  tolera- 
tion, as  regards  the  Roman  Catholic  subjects  of  the  realm, 
has  been  since  consummated  by  the  Acts  of  7  &  8  Vict. 
c.  102,  and  9  &  10  Vict.  c.  59,  which  recite  and  repeal 
almost  the  whole  of  such  enactments  as  still  remained  in 
force  (however  &llen  into  oblivion),  and  were  thought 
calculated  in  any  manner  to  oppress  this  portion  of  the 
community  on  account  of  their  religious  persuasion. 

Thus  amply  has  the  law  at  length  provided  for  the  free- 
dom of  religious  opinion  (j).     In  all  other  respects,  how- 

(t)  By  9  &  10  Vict.  c.  59,  the 
same  privilege  is  now  extended  to 
the  Jew*,  And  by  18  &  19  Vict. 
c.  86,  8.  2,  it  is  enacted,  that  the 
provisions  in  2  &  8  Will.  4,  c.  115, 
and  9  &  10  Vict  c.  59,  as  to  the 
places  of  worship  of  the  Roman 
Catholics  and  Jews,  shall  be  read  as 
applicable  to  the  laws  to  which  Pro- 
testant dissenters  are  subject  for  the 
time  being,  after  the  passing  of  that 
Act—that  is  to  say,  after  the  14th 
August,  1855.  See  also  23  &  24 
Vict  c.  184,  by  which  provisions  are 
made  for  mitigation  of  the  law  rela- 
tive to  oharitabh  trusts  connected 
with  the  Roman  Catholic  religion. 

ij)  Among  the  statutes  camueted 
with  this  subject  may  be  ranked  the 
1  ft  2  Vict  c.  105,  by  which  an  oath 
lawfully  administered  to  any  person 


on  any  occasion  whatever  is  allowed 
to  be  binding,  provided  it  be  admi- 
nistered in  such  form  and  with  such 
ceremonies  as  he  declares  to  be  bind- 
ing. And  the  provision  contained 
in  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  allow- 
ing  any  person  called  as  a  witness, 
or  required  or  desiring  to  make  an 
affidavit  or  deposition,  who  shall  re- 
fuse or  be  unwilling  from  alleged 
conscientious  motives  to  be  sworn, 
to  obtain  from  the  court,  (on  its  being 
satisfied  of  the  sincerity  of  the  ob- 
jection,) permission  to  make  solemn 
affirmation  or  declaration  instead. 
(Sect  20).  The  statute  last-men- 
tioned applied  only  to  the  civil  courts, 
but  by  24  &  25  Vict  c.  66,  a  similar 
relief  is  now  given  in  courts  of 
cHminal  jurisdiction. 
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ever^  the  rights  and  pre-eminence  of  the  Established 
Church  have  been  hitherto  maintained  inviolate;  and 
though  no  longer  upheld  bj  penal  laws  against  non-con- 
formitj^  she  retains^  in  full  possession,  all  those  dignities 
and  endowments  which,  at  the  period  of  the  Reformation, 
were  allotted  exclusively  to  her  ministers. 


VOL.  III. 
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0U8  provisions,  moreover,  as  before  noticed,  are  made  hj 
law,  to  enable  ecclesiastical  persons  to  repair  or  rebuild 
their  residences  or  provide  new  ones.  The  methods  of 
doing  this,  are  by  raising  money  to  a  limited  amount,  ac- 
cording to  the  value  of  the  benefice,  by  mortgage  of  its 
profits— money  which  the  governors  of  Queen  Anne's 
bounty  are  specially  empowered  to  advance  (/); — or  by 
sale  or  exchange  of  the  present  houses,  in  order  to  obtain 
others  that  are  more  convenient.  And  the  principal  sta- 
tutes on  these  subjects  are  17  Geo.  III.  c.  53  (commonly 
called  Gilbert's  Act),  1  &  2  Vict  c.  23,  and  5  &  6  Vict 
c.  26  (g).  In  addition  to  which,  we  may  remark,  that,  by 
1  &  2  Vict.  c.  106(A),  every  bishop  is  directed,  on  avoidance 
of  any  benefice,  to  issue  a  commission  to  ascertain  whether 
there  is  a  fit  house  of  residence ;  and  supposing  none  to 
exist,  and  the  profits  to  exceed  100/.  per  annum,  to  ascer- 
tain whether  such  house  can  be  conveniently  provided; 
and  in  such  case,  by  mortgage  of  the  profits,  to  raise  the 
sum  required,  or  otherwise  state  in  detail  his  reasons  for 
not  doing  so,  at  his  next  annual  return  to  her  majesty  in 
council.  And  by  19  &  20  Vict.  c.  50,  it  is  fiirther  provided, 
as  to  advowsons  vested  in  (or  in  trustees  for)  inhabitantSy 
or  other  persons  forming  a  numerous  class,  and  deriving 
no  pecuniary  advantage  therefix)m, — ^that  the  same  may  be 
sold  by  order  of  such  persons,  and  the  proceeds  applied  to 
such  beneficial  purposes  as  therein  specified,  including  the 
erection  of  a  parsonage  house,  if  there  be  none,  or  the  re- 
building, repair  or  improvement  (if  necessary),  of  the  house 
already  existing  (i). 

With  respect  to  a  rector  and  vicar  in  particular,  it  is  also 
to  be  observed,  that  he  is  generally  seised  not  only  of  the 
parsonage  or  vicarage  house,  but  of  some  portion  of  land — 

(/)  See  Index  to  vol.  ii.  in  tit.  (i)  Advowsons  belonging  to  en- 

*' Queen  Anne's  Bounty."  dowed  charities  within  the  provisions 

(g)   See  also  the  other  statutes  of  the  Charitable  Trusts  Acts,  1853, 

cited  sup.  p.  85,  n.  (q),  ]  855,  are  not  within  this  statute.   (19 

(A)  1  &  2  Vict  c.  106,  s.  62.  &  20  Vict  c.  50,  s.  1.) 
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or  glebe,  as  it  is  called  (J) — attached  to  his  benefice,  as  part 
of  its  endowment:  and  that  by  a  late  statute^  5  &  6  Vict, 
c.  54,  it  is  provided,  that  the  tithe  commissioners  shall 
have  power  to  ascertain  and  define  the  boundaries  of  the 
glebe  lands  of  any  benefice  (k) ;  and,  with  consent  of  the 
ordinary  and  patron,  to  exchange  them  for  other  lands 
within  the  same  or  any  adjoining  parish,  or  otherwise  con- 
veniently situated(/).  And,  moreover,  that  by  17  &  18 
Vict.  c.  84,  the  incumbent  of  any  benefice  entitled  to  glebe 
is,  after  obtaining  the  consent  of  such  parties  as  in  the  Act 
specified,  enabled  to  annex  such  glebe  or  other  land,  by 
deed,  to  any  church  or  chapel  within  the  parish,  district 
or  place  wherein  such  glebe  or  land  is  situate;  to  the 
intent  that  it  may  be  held  and  enjoyed  by  the  inciunbent 
for  the  time  being  of  such  church  or  chapel  (m).  A 
rector  or  vicar  is  also  seised,  in  every  case,  of  the  edifice 
of  the  church  itself.  In  rectories,  not  merely  the  body  of 
the  church,  but  the  chancel  and  the  churchyard  also,  are 
the  fireehold  of  the  rector  (w).  In  vicarages,  the  body  of 
the  church  and  the  churchyard  are  the  vicar's  fi*eehold; 
the  chancel  that  of  the  impropriator  (o).  Yet,  with  the 
exception  of  the  chief  pew  in  the  chancel,  which  belongs 
to  the  rector, — or  (in  case  of  a  vicarage)  to  the  impropria- 
tor (p), — the  disposal  of  the  pews  and  seats  in  the  church 
appertains,  by  law,  not  to  the  rector,  vicar,  or  impropriator, 
but  (as  formerly  shown)  to  the  ordinary;  and,  practically, 
to  the  churchwardens,  to  whom  the  authority  of  the  ordi- 

(j)  "Gleba  est  terra  in  qua  eotuUlit  Car.  2,  c  8 ;  1  &  2  Will.  4,  c.  45 ; 

dcseceh»ia:*'-Com.D\g.D\nmea,B.  and   1   &  2  Vict.  c.  107,  8.    14,^ 

2,  where  it  is  said  that  every  church  former  provisions  for  the  augments- 

of  common  right  ought  to  have  a  tion  of  benefices, 

manse  and  glebe.    As  to  the  pro-  (n)  See  Clifford  v.  Wicks,  1  B.  & 

viding  and  exchanging  of  glebes,  see  Aid.   498;    Beckwith  v.    Harding, 

48  Geo.  3,  c.  108;  51  Geo.  8,  c.  115 ;  ib.  508 ;  Rich  v.  Bushnell,  4  Hagg. 

55  Geo.  8,  c.  147 ;  6  Geo.  4,  c.  8.  164. 

(k)  5&6  Viet.  c.  54,  s.  5.  (o)  Wats.  C.  L.  391. 

( /)  Ibid.  (p)  Rogers's  Ecc.  L.  1 7 1 :  Clifford 

(m)  17  &  18   Vict.   c.  84,  s.   2,  v.  Wicks,  ubi  sup. 
This  statute  is  in  extension  of  29 
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nary,  in  this  respect,  is  delegated  (9).  Moreover,  no 
monument  can  be  set  up  without  the  ordinary's  consent  (r). 
And  an  aisle  or  side  chapel  in  the  church,  or  a  pew  in  its 
nave,  may  be  granted,  hy  faculty  of  the  ordinary,  to  an 
individual  and  his  heirs,  as  appurtenant  to  a  particular 
messuage  in  the  parish.  Indeed  a  man  may  prescribe  for 
these,  as  so  appurtenant,  without  showing  a  &culty,  if  he 
can  prove  that  they  have  been  used  and  repaired,  from 
time  immemorial,  by  those  imder  whom  he  claims ;  for 
such  immemorial  enjoyment  is  evidence  of  a  faculty  for- 
merly obtained  (5).  As  to  the  repairs  of  the  body  of  the 
church  and  inclosure  of  the  churchyard,  they  fall  of  com- 
mon right  on  the  parishioners  (0;  but  those  of  the  chancel, 
on  the  parson,  or  supposing  the  benefice  to  be  a  vicarage, 
then,  generally,  on  the  impropriator  (« ). 

Among  the  subjects  of  church  property  we  enumerated 
advowsons  and  tithes :  and  to  these  it  will  now  be  proper 
to  devote  a  more  particular  attention. 

1.  And,  first,  as  to  Advowsons. — Advowsons  are  of  the 
class  of  hereditaments  incorporeal ;  but  were  simply  men- 
tioned, without  being  discussed,  in  that  part  of  the  fiirst 
volume  allotted  to  incorporeal  hereditaments  in  general  (a?) ; 
because,  though  capable  of  being  held,  and  in  fact  held 
indifferently,  both  by  laymen  and  ecclesiastics  (y),  their 
close  connection  in  other  respects  with  the  law  of  the 
Church  seemed  naturally  to  assign  them  to  the  present 
division  of  our  work. 


(9)  Vide  8up.  p.  42 ;  Rogers's  Ecc.  («)  Wats.  C.  L.  391,  wliere  it  is 

L.  179.  said  that  this  is  not  the  case  in  Lm- 

(r)  Beckwith  v.  Harding,  1  B.  &  don,  as  to  which  see  also  sup.  p.  43, 

Aid.  498 ;  Rich.  v.  Bushnell,  4  Hagg.  n.  («). 

164.  (x)  Vide  sup.  vol.  i.  p.  656. 

(#)  Wats.  C.  L.  643,  644 ;  2  Bl.  (y)  As  to  the  origin  of  ecclesias- 

Com.  429.  tical    property  in    advowsons,    see 

</)  As  to  this,  Tide  sup.  p.  41 ;  2  Rennell  v.  Bp.  of  Lincoln,  8  Bing. 

Inst  489.  658 ;  Gosling  9,  Veley,  12  223  ;  7  B.  &  C.  113 ;  Mirehouse  9, 

Q.  B.  845.  Rennell,  8  Bing.  490. 
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An  advowBon^  advocation  [is  the  right  of  presentation  to 
a  church  or  ecclesiastical  benefice]  {z) ;  and  this  word  [sig- 
nifies in  clientelam  recipere,  the  taking  into  protection ;  and 
therefore  is  STnonymons  with  patronage,  patronatus :  and 
he  who  has  the  right  of  advowson  is  called  the  patron  of 
the  church.  For,  when  lords  of  manors  first  built  churches 
on  their  own  demesnes,  and  appointed  the  tithes  of  those 
manors  to  be  paid  to  the  officiating  ministers,  which  before 
were  given  to  the  clergy  in  common,-7-fi-om  whence,  as  was 
formerly  mentioned  (a),  arose  the  division  of  parishes, — the 
lord,  who  thus  built  a  church  and  endowed  it  with  glebe  or 
land,  had  of  common  right  a  power  annexed  of  nominating 
such  minister  as  he  pleased  (provided  he  were  canonicaUy 
qualified)  to  officiate  in  that  church  of  which  he  was  the 
founder,  endower,  maintainer,  or,  in  a  word,  the  patron  ( 6 ).] 
And  this  power  is,  by  derivation  of  title  fix>m  the  lords  of 
manors,  now  claimed  by  many  other  private  persons ;  and 
by  many  corporations,  both  lay  and  ecclesiastical  (c ).  But 
it  is  to  be  observed,  that  an  alien  or  papist  cannot  exercise 
the  rights  of  a  patron  ;  for  if  the  former  purchase  an  ad- 
vowson, the  crown  shall  present ;  if  the  latter,  the  Uni- 
versities of  Cambridge  and  Oxford  {d).  And  if  a  person 
professLQg  the  Jewish  religion  holds  any  office  in  the  gift 
of  the  crown,  to  which  belongs  the  right  of  presentation  to 
any  ecclesiastical  benefice,  such  right  devolves  upon  the 
Archbishop  of  Canterbury  for  the  time  being  (e).  An 
incumbent  may  be  constituted,  as  explained  in  a  former 
chapter  (/),  either  by  way  of  presentation,  or  collation,  or 

(«)  For  the  law   on  this  subject  ever,  are  disabled  from  exercising, 

generally,  see  Mirehoase  on  Advow-  i n  their  corporate capacity,any  church 

sons.  patronage.   (See  5  &  6  Will.  4,  c.  76, 

(a)  Vide  sup.  vol.  i.  pp.  121, 122.  s.  139 ;  6  &  7  Will.  4,  c.  77,  s.  26 ; 

{b)  Co.  Litt.  119  b ;  Gibs.  Cod.  7,  and  1  &  2  Vict,  c  31.) 
57,  2nd  edit     This  original  of  the  {d)  Rogers,  Eco.  L.  17;  8  Jac  1, 

JU9  patronains,  viz.  building  and  en-  c.  5 ;  1  W.  &  M.  st.  1,  c.  26 ;  12  Ann. 

dowing  the  church,  appears  also  to  at.  2,  c.  14,  s.  1 ;  11  Geo.  2,  c.  17  ; 

have  been   allowed  in  the  Roman  and  see  Edwards  v.  Bishop  of  Exeter, 

empire.    (Nov.  26,  t,  12,  c.  2 ;  Nov.  5  Ring.  N.  C.  654. 
118,  c.  23.)  (e)  21  &  22  Vict.  c.  49,  s.  4. 

(c)  Municipal  corporations,  how-  (/)  Vide  sup.  pp.  27,  80,  81. 
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donation ;  and,  according  to  this  distinction,  an  advowaon  is 
said,  as  the  case  may  be,  to  be  either  presentativey  coUatwe, 
or  donative  (f). 

Advowsons  also  are  either  appendant  or  in  gross.  [Lords 
of  manors  being  originally  the  only  fomiders,  and  of  course 
the  only  patrons,  of  churches  (^),  the  right  of  patronage 
or  presentation,  so  long  as  it  continues  annexed  to  the 
possession  of  the  manor — as  some  have  done  from  the 
foundation  of  the  church  to  this  day — ^is  called  an  ad- 
vowson  appendant  (A);  and  it  will  pass  or  be  conveyed, 
together  with  the  manor,  as  incident  and  appendant 
thereto,  by  a  grant  of  the  manor  only,  without  adding  any 
other  words  («).  But  where  the  property  of  the  advowson 
has  been  once  separated  from  the  property  of  the  manor 
by  legal  conveyance,  it  is  called  an  advowson  in  gross  or 
at  large ;]  being  annexed  no  longer  to  the  manor  or  lands, 
but  to  the  person  of  the  owner  (A).  And  where  the  in- 
heritance either  of  the  manor  or  the  advowson  has  been 
thus  separately  conveyed,  the  advowson  remains  for  ever 
in  gross,  and  cannot  be  appendant  any  more  (/).  When 
thus  in  gross,  it  may  be  conveyed  in  the  same  manner  as 
any  other  incorporeal  hereditament  (m).  Moreover,  not 
only  the  advowson  itself,  but  the  next  or  any  number  of 
future  presentations  may,  during  an  existing  incumbency, 
be  conveyed  (in  like  manner)  by  the  owner  (n) ;  and  the 
grantee  of  a  next  presentation  becomes,  pro  h&c  vice^  the 
patron.  And  as  to  either  species  of  patron,  this  rule  is  to 
be  observed,  that  if  he  dies  after  a  vacancy  has  happened, 
and  before  it  is  filled  up,  the  right  to  present  for  the  then 
next  turn,  (being  as  it  were  a  fruit  fidlen,)  is  considered  as 
personal,  not  real  estate,  and  goes  to  his  executor,  and  not 


(/)  2  HI.  Com.  22;   Co.  Litt.  (m)  Vide  sup.  vol.  i.  p.  691. 

119  b.  (fi)  Co.  Litt  249  a;  Plowd.  150; 

(g)  Co.  Litt.  1 19  b.  Crisp's  case,  Cro.  Eliz.  164 ;  Elvis  v, 

ih)  Ibid.  121.  Abp.  of  York,  Hob.  822  ;  Alston  «. 

(0  Ibid.  S07.  Atlay,  7  A.  &  E.  289  ;   and  see 

{k)  Ibid.  120.  Rogers,  Ecc.  L.  9. 
</)  2  Bl.  Com.  22. 


CHAP.  III. — or  THE  ENDOWMENTS  AND  PROVISIONS.    73 

to  his  heir  (o).  The  exercise  of  his  right,  by  a  patron  of 
either  description,  is  also  subject  to  the  restrictions  im- 
posed hj  the  law  of  lapse ^  and  by  the  law  of  simony. 

As  to  Laps€y  it  is  [a  species  of  forfeiture,  whereby  the 
right  of  presentation  to  a  church  accrues  to  the  ordinary, 
by  neglect  of  the  patron  to  present ;  to  the  metropolitan, 
by  neglect  of  the  ordinary ;  and  to  the  crown,  by  n^lect 
of  the  metropolitan.  For,  it  being  for  the  interest  of 
religion  and  the  good  of  the  public,  that  the  church  should 
be  provided  with  an  officiating  minister,  the  law  has, 
therefore,  giyen  this  right  of  lapse  in  order  to  quicken  the 
patron,  who  might  otherwise,  by  suffering  the  church  to 
remain  vacant,  avoid  paying  his  ecclesiastical  dues,  and 
frustrate  the  pious  intentions  of  his  ancestors.  The  right 
of  lapse  was  first  established  about  the  time,  though  not 
by  the  authority  (p),  of  the  Council  of  Lateran  (q) :  which 
was  in  the  reign  of  our  Henry  the  second,  when  the 
bishops  first  began  to  exercise  universally  the  right  of 
institution  to  churches  (r).  And,  therefore,  where  there  is 
no  right  of  institution,  there  is  no  right  of  lapse  :  so  that 
no  donative  can  lapse  to  the  ordinary  (s),  unless  it  hath 
been  augmented  by  Queen  Anne's  bounty;]  when,  by 
statute,  it  is  made  subject  to  that  incident  (t).  And  it  is 
also  to  be  observed,  that  [no  right  of  lapse  can  accrue 
when  the  original  presentation  is  in  the  crown  (k). 

The  term,  in  which  the  title  to  present  by  lapse,  accmes 
firom  the  one  to  the  other  successively,  is  six  calendar 
months  (:r),]  that  is,  182  days(y);  [and  this,  exclusive  of 

(o)  Rennell  v.  Bp.  of  Lincoln,  7  fill  the  vacant  donative.    2  Biirnj 

B.  &C.  118.  Ecc.  L.  368. 

(p)  2  Roll.  Ab.  54;  Presentment,  {t)  I  Geo.  1,  at.  2,  c.  10,  sa.  6,  7 ; 

Lapse  (O).  Rogers,  Ecc.  L.  354. 

(q)  Bract.  1. 4,  tr.  2,  c.  3.  (u)  St  17  Edw.  2,  c.  8;  2  Inst. 

(r)  Vide  sup.  p.  32.  273. 

(«)  Bro.  Ab.  tit  Quare  Impedit;  («)  Catesby*s  case,  6   Rep.  62; 

Fitton  V.  Hall,  Cro.  Jac.  518.    The  Regist  42. 

ordinary,  however,  may,  by  ecclesias-  (y)  Wats.  C.  L.  109;  Bp.  of  Pe- 

tical  censures,  compel  the  patron  to  terborough  v.  Catesby,  Cro.  Jac.  166 ; 

2  Inst  360. 
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[the  dsLj  of  the  avoidance  {z).  But,  if  the  biBhop  be  both 
patron  and  ordinary,  he  BJasJl  not  have  a  double  time 
allowed  him  to  collate  in  (a);  for  the  forfeiture  accrues  by 
law,  whenever  the  negligence  has  continued  six  months  in 
the  same  person.  And  also  if  the  bishop  doth  not  collate 
his  own  clerk  immediately  to  the  living,  and  the  patron 
presents,  though  after  the  six  months  are  elapsed,  yet  his 
presentation  is  good,  and  tlie  bishop  is  bound  to  institute 
the  patron's  clerk  (b).  For  as  the  law  only  gives  the  bishop 
this  title  by  lapse,  to  punish  the  patron's  negligence,  there 
is  no  reason  that,  if  the  bishop  himself  be  guilty  of  equal 
or  greater  negligence,  the  patron  should  be  deprived  of  his 
turn.  If  the  bishop  suffer  the  presentation  to  lapse  to  the 
metropolitan,  the  patron  also  has  the  same  advantage  if 
he  presents  before  the  archbishop  has  filled  up  the  benefice ; 
and  that  for  the  same  reason.  Yet  the  ordinary  cannot, 
after  lapse  to  the  metropolitan,  collate  his  own  clerk  to  the 
prejudice  of  the  archbishop  (c).  For  he  had  no  permanent 
right  and  interest  in  the  advowson,  as  the  patron  hath,  but 
merely  a  temporary  one ;  which  having  neglected  to  make 
use  of  during  the  time,  he  cannot  afterwards  retrieve  it. 
But  if  the  presentation  lapses  to  the  crown,  prerogative 
here  intervenes  and  makes  a  difference ;  and  the  patron 
shall  never  recover  his  right  till  the  sovereign  has  satis- 
fied his  turn  by  presentation ;  for  nullum  tempus  occurrit 
regi{d).  And  therefore  it  may  seem  as  if  the  church 
might  continue  void  for  ever,  unless  the  crown  shall  be 
pleased  to  present,  and  a  patron  thereby  be  absolutely 
defeated  of  his  advowson.  But  to  prevent  this  inconve- 
nience, the  law  hath  lodged  a  power  in  the  patron's  hands 
of,  as  it  were,  compelling  the  crown  to  present.  For  if, 
during  the  delay  of  the  crown,  the  patron  himself  presents, 
and  his  clerk  is  instituted,  the  sovereign,  indeed,  by  pre- 

(z)  2  Inst  361 ;  Wats.  C.  L.  109.  (d)  Doctor  and  Student,  d.  2,  c. 

(a)  Gibe.  Cod.  769.  86 ;  R.  o.  Abp.  of  Canterbury,  Cro. 

(6)  2  Inat  273.  Car.  Z56. 
(c)  2  Roll.  Ab.  368. 
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[sentmg  another^  may  turn  out  the  patron's  clerk;  or,  after 
induction,  may  remove  him  by]  bringing  an  action  called 
a  [guare  impedii :  but  if  he  does  not,  and  the  patron's 
clerk  dies  inciunbent,  or  is  canonicallj  deprived,  the  crown 
hath  lost  the  right,  which  was  only  to  the  next  or  first 
presentation  (e). 

In  case  the  benefice  becomes  void  by  death,  or  cession 
through  plurality  of  benefices  (/),  there  the  patron  is 
bound  to  take  notice  of  the  vacancy,  at  his  own  peril;] 
and  the  m.  months  date  fi*om  the  period  of  the  death  or 
cession  (ff) ;  [for  these  are  matters  of  equal  notoriety  to  the 
patron  and  ordinary.  But  in  case  of  a  vacancy  by  resig- 
nation or  canonical  deprivation,  or  if  a  clerk  presented 
be  refiised  for  insufficiency,  these  being  matters  of  which 
the  bishop  alone  is  presumed  to  be  cognizant,  here  the  law 
requires  him  to  give  notice  thereof  to  the  patron  (A).]  And 
the  six  months  shall  date  only  from  the  time  when  such 
notice  shall  be  given  (i).  Though  as  to  this,  a  distinction 
is  made  in  the  case  of  an  ecclesiastical  patron,  who  is  held 
not  entitled  to  notice  of  insufficiency,  because  he  is  com- 
petent to  choose  an  able  clerk  (A).  [Neither  shall  any 
lapse  accrue  to  the  metropolitan  or  the  sovereign,}  in  cases 
where  the  bishop  is  precluded,  by  his  having  n^lected  to 
give  notice  to  the  patron,  firom  himself  presenting.  [For 
it  is  universally  true,  that  neither  the  archbishop  nor  the 
crown  shall  ever  present  by  lapse,  but  where  the  immediate 
ordinary  might  have  collated  by  lapse,  within  the  six 
months,  and  hath  exceeded  his  time:  for  the  first  step  or 
beginning  fidleth,  et  quod  non  habet  priiicqnumy  non  habet 

(e)  Ba8kerviIe*B  cflse,  7  Rep.  28 ;  could  reasonably  have    had    notice. 

Beverley  o.  Cornewall,  Cro.  Eliz.  44.  (See  Wata.  C.  L.  5 ;  Rogers,  Ecc.  L. 

As  to  quare  impedit,  vide  post,  bk.  v.  488.) 

c.  XI.  (A)  Vide  sup.  p.  28. 

(/)  As  to  cession,  vide  sup.  p.  36.  (t)  2  Burn,  Ecc.  L.  157. 

(g)  It  appears  that  such  is  the  {h)  2  Roll.  Ab.  864;  2  Bum,  ubi 

law,  and  that  the  six  months  do  not  sup. 
date  from  the  time  when  the  patron 
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\_finem  (/).  If  the  bishop  refuse  or  neglect  to  examine  and 
admit  the  patron's  clerk,  without  good  reason  assigned,  or 
notice  given,  he  is  styled  a  disturber,  by  the  law,  and  shall 
not  have  any  title  to  present  by  lapse ;  for  no  man  shall 
take  advantage  of  his  own  wrong (wi).  Also,  if  the  right  to 
presentation  be  litigious  and  contested,  and  an  action  be 
brought  to  try  the  title,]  making  the  bishop  a  defendant,  [no 
lapse  shall  incur  until  the  question  of  right  be  decided  (n).] 
As  to  Simony,  this,  also,  is  a  species  of  forfeiture,  where- 
by [the  right  of  presentation  to  a  living  is  forfeited  and 
vested  pro  hdc  vice  in  the  crown.  Simony  means  the  cor- 
rupt presentation  of  any  one  to  an  ecclesiastical  benefice, 
for  money,  gift,  or  reward  (o).  It  is  so  called  from  the 
resemblance  it  is  said  to  bear  to  the  sin  of  Simon  Magus ; 
though  the  purchasing  of  holy  orders  seems  to  approach 
nearer  to  his  offence  (p).  It  was  by  the  canon  law  a  very 
grievous  crime  :  and  is  so  much  the  more  odious  because, 
as  Sir  E.  Coke  observes  (y),  it  is  ever  accompanied  with 
perjury ;  for  the  presentee  is  sworn  to  have  committed  no 
simony.]  Whether  it  was  an  offence  punishable  at  the 
common  law  has  been  doubted  (r);  and  though  the  clerk 
who  committed  simony  was  always  subject  to  ecclesiastical 
censures  («),  these  were  [not  efficacious  enough  to  repel 
the  notorious  practice  of  the  thing;]  particularly  as  they 
[did  not  affect  the  simoniacal  patron;]  so  that  [divers  acts 
of  parliament  have  been  made  to  restrain  it  by  means  of 
civil  forfeiture  (^).]  And  these  shall  be  briefly  considered 
in  this  place. 

(/)  Co.  Litt  844,  345.  it  was  not  an  offence  at  common  law  ; 

(m)  Co.  Litt  344.  but  see  Bp.  of  St.  David's  v.  Lacy,  1 

(»a)  2  Bl.  C.  278  ;  Wats.  Cb.  L.  Ld.  Raym.  449;  Greenwood  v.  Bp. 

112;  2  Burn,  £cc.  L.  858;  Rogers,  of  London,  5  Taunt.  746;  and  the 

Ecc.  L.  488.  other  authorities  cited,  Rogers,  Ecc. 

(o)  Baker  v.  Rogers,   Cro.  Eliz.  L.  840. 

790.  («)  Spelm.   Concil.  2,   12  ;    vide 

(p)  As  to  buying  holy  orders,  vide  Whish   v,    Hesse,    8    Hagg.    659; 

sup.  p.  8.  Degge,  86, 

{q)  8  Inst  156 ;  Can.  40.  <0  2  Bl.  Com.  279. 

(r)  Blackstone  says  (vol.  ii.  p.  278) 
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Bj  the  statute  31  Eliz.  c.  6  (u),  it  is,  for  avoiding  of 
simonj^  enacted^  that  if  any  person,  for  any  sum  of  monej 
or  reward,  or  promise  of  money  or  reward,  shall  present  or 
collate,  admit,  institute,  induct,  or  instal  any  other  person 
to  any  ecclesiastical  benefice  or  dignity,  [both  the  giver 
and  taker  shall  forfeit  two  years'  value  of  the  benefice  or 
dignity;  one  moiety  to  the  king,  and  the  other  to  any  one 
who  wiU  sue  for  the  same(,j:);]  and  [such  presentation 
also  shall  be  void,  and  the  presentee  be  rendered  incapable 
of  ever  enjoying  the  same  benefice,  and  the  crown  shall 
present  to  it  for  that  turn.  But  if  the  presentee  dies  with- 
out being  convicted  of  such  simony  in  his  lifetime,  it  is 
enacted  by  stat.  1  W.  &  M.  c.  16,  that  the  simoniacal 
contract  shall  not  prejudice  any  other  innocent  patron,  on 
pretence  of  a  lapse  to  the  crown  or  otherwise.]  The  same 
statute  of  Elizabeth  also  contains  provisions  against  corrupt 
resignations  and  exchanges.  And  [by  the  Statute  12 
Anne,  st.  2,  c.  12,  if  any  person,  for]  money  or  reward, 
or  promise  of  money  or  reward,  [shall  procure  in  his  own 
name,  or  the  name  of  any  other,  the  next  presentation  to 
any  living  ecclesiastical,  and  shall  be  presented  thereupon, 
this  is  declared  to  be  a  simoniacal  contract.  And  the 
offender  is  subject  to  all  the  ecclesiastical  penalties  of 
simony,  is  disabled  fix)m  holding  the  benefice,  and  the 
presentation  devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen  with 
regard  to  what  is,  and  what  is  not,  simony ;  and,  among 
others,  these  points  seem  to  be  clearly  settled.]  1.  That 
the  sale  of  an  advowson,  (whether  the  living  be  fiiU  or  not,) 
is  not  simoniacal,  unless  connected  with  a  corrupt  contract 
or  design  as  to  the  next  presentation ;  though  if  an  ad- 
vowson  be  granted  during  the  vacancy  of  the  benefice,  the 
presentation  on  that  vacancy  can  in  no  case  pass  by  the 
grant  (y).      2.  [That  to  purchase  a]  next  [presentation ^ 

(u)  As  to  pleading  this  statute,  in  (x)  4  Bl.  Com.  63. 

bar  of  an  action  on  a  contract,  see  (y)  As  to  sale  of  an  advowson,  see 

Goldham  v.  Edwards,  18  C.  B.  389.         Bac.  Ab.  tit.  Simony,  189;  Grey  v. 
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[the  living  being  actuaQj  vacant^  is  open  and  notorious 
simony ;  this  being  expressly  in  the  &ce  of  the  statute  (;?).] 
3.  [Iliat  for  a  ckrk  to  bargain  for  the  next  presentation, 
the  incumbent  being  sick  and  about  to  die^  was  simony 
even  before  the  statute  of  Queen  Anne  (a).  And  now,  by 
that  statute,  for  him  to  purchase,  either  in  his  own  name 
or  another's,  the  next  presentation,  and  be  thereupon  pre- 
sented at  any  future  time  to  the  Uring,  is  direct  and  pal- 
pable simony.]  But,  4,  a  bargain  by  any  other  person  for 
the  next  presentation,  (even  if  the  incumbent  be  in  ex- 
tremisy)  if  witibout  the  privity,  and  without  any  view  to  the 
nomination,  of  the  particular  clerk  afterwards  presented, 
is  not  simony  (&).  5.  [That  if  a  simoniacal  conta'act  be 
made  with  the  patron,  the  clerk]  jHresented  [pot  being 
privy  thereto,  the  presentation  for  that  turn  shall  indeed 
devolve  to  the  crown,  as  a  punishment  of  the  guilty  pa- 
tron (c) ;  but  the  clerk  who  is  innocent,  does  not]  other- 
wise [incur  any  disability  or  forfeiture  {d),  ]  6.  [That  bonds 
given  to  pay  money  to  charitable  uses,  on  receiving  a  pre- 
sentation to  a  living,  are  not  simoniacal  («),  provided  the 
patron  or  his  relations  be  not  benefited  thereby  (/);  for 
this  is  no  corrupt  consideration  moving  to  the  patron.]  In 
addition  to  these  points,  we  may  notice  that  it  has  been  a 
fi:equent  practice  for  the  patron  to  take  firom  the  presentee 
a  bond,  (usually  called  a  resignation  bond,)  or  other  engage- 
ment, to  resign  the  benefice  at  a  future  period,  in  fitvour  of 
some  particular  individual  named  by  the  patron ;  or,  at  the 


Hetketli,Ambl.  268;  Barret  o.Olubb,         (a)  Winchcombe  v.  Bp.  of  Win- 

2  Bl.  R«p.  10^2  f  Bishop  of  Lincoln  Chester,  Hob.  16^. 

V.  Wolforstan,  2  Wils.  174;  3  Burr.  (6)  Fox  «.  Bishop  of  Chester,  ubi 

1504,  S.  C.  in  error;  Greenwood  v,  sup. ;  8  Bligh.  N.  S.  123,  S.  C. 

Bishop  of  London,  5  Taunt.  745  ;  (e)  See  Whish  «.  Hesse,  8  Hagg. 

Fox  V.  Bishop  of  Chester,  6  Bing.  1 ;  669. 

Alston  V.  Atlay,  6  Nev.  &  M.  686 ;  id)  8  Inst.  164;  R.  v.  Bishop  of 

and  see  19  &  20  Vict  c.  60,  men-  Norwich,  Cro.  Jac.  886. 

tioned  sup.  p.  66.  {$)  Noy,  142. 

<s)  Baker  «.  Rogers,  Cro.  Eliz.         (/)    Peele  v.  Capel,  Stra.  684. 
766;  Moor,  914,  6.  C. 
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request  of  the  latter^  generally :  and  the  Talidity  of  such 
engagements  has  been  the  subject  of  much  discussion  (g). 
By  the  later  authorities  a  contract  of  either  of  these 
descriptions  has  been  deemed  within  the  prohibition  of 
the  laws  relating  to  sbnony  >  and  consequently  void.  A  con- 
tract to  resign  is  now,  however,  to  a  certain  extent,  sanc- 
tioned by  positive  law.  For  by  9  Geo.  IV.  c.  94  (A),  such 
an  engagement,  in  writing,  if  made  to  the  intent  and  purpose 
(manifested  by  the  terms  of  it)  that  some  one  nominee,  or 
one  of  two  nominees,  shall  be  presented,  shall  be  valid  to 
all  intents  and  purposes.  But  this  is  subject,  however,  to 
these  provisions:  first,  that  where  there  are  two  nominees, 
each  of  them  shall  be,  either  by  blood  or  marriage,  an 
uncle,  son,  grandson,  brother,  nephew,  or  grand-nephew, 
of  the  patron ;  secondly,  that  the  writing  shall  in  all  cases 
be  deposited,  within  two  months  after  its  date,  with  the 
registrar  of  the  diocese,  open  to  public  inspection ;  and, 
thirdly,  that  the  resignation  made  in  pursuance  of  such 
engagement  shall  be  followed  by  a  presentation,  within 
six  months,  of  him  therein  named,  as  the  person  for  whose 
benefit  it  is  made. 

2.  Secondly ,  as  to  7^^Ae5(t)*-under  which  head  we  shall 
have  occasion  to  refer  also  to  tithe  rent-charges, — these 
are,  like  advowsons,  a  species  of  incorporeal  heredita- 
ments (A);  and,  like  them,  are  capable  of  being  held  either 
by  laymen  or  ecclesiastics.  But  tithes  are  properly,  and 
for  the  most  part,  in  the  hands  of  ecclesiastics  only(/); 
and  belong  to  laymen  chiefly  in  the  character  of  impro- 
priators: the  nature  of  whose  rights  has  already  been 
sufficiently  explained  in  a  former  chapter  (m). 

Tithes  [are  defined  to  be  the  tenth  part  of  the  increase. 


(g)  See  Dashwood  v.  Peyton,  18  Burton,  Comp.  416. 

Ve9.  37  ;  Jac.  &  Walk.  288 ;  Bishop  (i)  From  the  Saxon  Teotha,  tenth, 

of  London  v.  Ffyttche,  1  East,  487,  Jac.  Diet, 

(n.);    Fletcher  v.  Lord  Sondes,  3  .(k)  Vide  sup.  voL  i.  p.  656. 

Bing.  502 ;  6  B.  ft  Aid.  885,  8.  C.  (/)  Bac.  Ab.  Tythes,  (E). 

(A)  See  also  7  8c  8  Geo.  4,  c.  25 ;  (m)  Vide  6up.  p.  22. 
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[yearly  arising  and  renewing  fix)m  the  profits  of  lands,  the 
stock  upon  lands,  and  the  personal  industry  of  the  inha- 
bitants :  the  first  species  being  usually  called  prtedialy  as 
of  com,  grass,  hops,  and  wood  (o) ;  the  second  mixed,  as 
of  wool,  milk(p),  pigs,  &c.  (9),  consisting  of  natural  pro- 
ducts, but  nurtured  and  preserved  in  part  by  the  care  of 
man ;  and  of  these  the  tenth  must  be  paid  in  gross :  the 
third  personal,  as  of  manual  occupations,  trades,  fisheries, 
and  the  like ;  and  of  these  only  the  tenth  part  of  the  clear 
gains  and  profits  is  due ;]  nor  is  the  tithe  generally  due  in 
respect  of  these  last  at  all,  except  so  far  as  the  particular 
custom  of  the  place  may  authorize  the  claim  (r).  From  the 
above  definition  it  may  be  inferred,  that  whatever  is  [of 
the  substance  of  the  earth,  or  is  not  of  annual  increase,  as 
stone,  lime,  chalk  and  the  like,]  is  not  in  its  nature  tithe- 
able  ;  nor  is  tithe  demandable,  except  by  force  of  special 
custom,  in  respect  to  animals  ^ce  natvrtB, 

In  our  remarks  on  this  subject  we  shall  consider — [First, 
The  original  of  the  right  of  tithes ;  Secondly,  In  whom  that 
right  at  present  subsists ;  Lastly,  who  may  be  discharged, 
either  totally  or  in  part,  firom  payment. 

First.  As  to  their  original ;  the  title  of  the  clergy  to 
them  cannot  now  be  put  upon  any  divine  right,  though 
such  a  right  certainly  commenced,  and,  it  would  seem,  as 
certainly  ceased,  with  the  Jewish  theocracy.  Yet  an 
honourable  and  competent  maintenance  for  the  ministers 
of  the  Gospel  is  undoubtedly  jure  dvoiao ;  whatever  the 
particular  mode  of  that  maintenance  may  be.] 

The  establishment  of  tithes  in  the  Christian  Church  is 
generally  ascribed  to  the  fourth  century  («),  though  [we 
cannot  precisely  ascertain  the  time  when  they  were  first 


(0)  1  RoL  Ab.  635 ;  2  Inst  649.  (r)  1  Rol.  Ab.  656  ;  2  &  8  Edw.  6, 

As  to  the  manner  of  taking  tithes  of  c  18  ;  7  Bro.  P.  C.  8  ;  Com.  Dig. 

turmpt,  see  5  &  6  Will.  4,  c.  75.  Dismes,  (E  8). 

(  p)  As  to  this  tithe,  see  Fisher  v.  («)  See  Rennell  v.  Bp.  of  Lincoln, 

Birrel],  2  Q.  B.  289.  7  Barn.  &  Cress.  158. 

{q)  1  Rol.  Ab.  %ZSi  2  Inst.  649. 
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[introduced  into  this  country.  Possibly  they  were  contem- 
porary with  the  planting  of  Christianity  among  the  Saxons 
by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  perhaps,  in  any  written 
English  law,  is  in  a  constitutional  decree  made  in  a  synod 
held  A.  D.  786,  wherein  the  payment  of  tithes  in  general  is 
strongly  enjoined  (^).  This  canon,  or  decree,  which  at  first 
bound  not  the  laity,  was  effectually  confirmed  by  two  king- 
doms of  the  heptarchy,  in  their  parliamentary  conventions 
of  estates,  respectively  consisting  of  the  kings  of  Mercia 
and  Northumberland,  the  bishops,  dukes,  senators  and 
people :  which  was  a  very  few  years  later  than  the  time 
that  Charlemagne  established  the  payment  of  them  in 
France  (u),  and  made  that  famous  division  of  them  into 
four  parts ;  one  to  maintain  the  edifice  of  the  church,  the 
second  to  support  the  poor,  the  third  the  bishop,  and  the 
fourth  the  parochial  clergy  (ar). 

The  next  authentic  mention  of  them  is  the  feodus  Ed- 
wardi  et  Guthruni ;  or  the  laws  agreed  upon  between  King 
Guthrun  the  Dane,  and  Alfi*ed*and  his  son  Edward  the 
elder,  successive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  these  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  laws(y) ;  wherein 
it  was  necessary,  as  Guthrun  was  a  pagan,  to  provide  for 
the  subsistence  of  the  Christian  clergy  under  his  dominion ; 
and  accordingly  we  find  the  payment  of  tithes  not  only 
enjoinedy  but  a  penalty  added  upon  non-observance :  which 
law  is  seconded  by  the  laws  of  Athelstan  about  the  year 
930  (z). 

Secondly.  We  are  next  to  consider  the  persons  to  whom 
tithes  are  due.  And  upon  their  first  introduction,  as  hath 
formerly  been  observed,  though  every  man  was  obliged  to 
pay  tithes  in  general,  yet  he  might  give  them  to  what 

(0  Selden,  c.  8,  s.  2.  (y)  See  Wilkins,  Legea  Anglo* 

(m)  A.D.  778.  Sax.  p.  51. 

(«)  Seld.  c. 6,  s.  7.  («)  Wilk.  ubisup.;  LI.  Athel.  c.l. 

VOL.  III.  O 
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[priests  he  pleased  (jb) ;  which  were  called  arbiirary  conse- 
crations of  tithes :  or  he  might  pay  them  into  the  hands  of 
the  bishop^  who  distributed  among  his  diocesan  clergy  the 
reyenues  of  the  church,  which  were  then  in  common  (c). 
But,  when  dioceses  were  divided  into  parishes,  the  tithes 
of  esudi  parish  were  allotted  to  its  own  particular  minister; 
first,  b J  common  consent  or  the  appointment  of  lords  of 
manors,  and  afterwards  by  the  written  law  of  the  land  (d). 
However,  arbitrary  consecrations  of  tithes  took  pbM» 
again  afterwards,  and  became  in  general  use  till  the  time 
of  King  John  (e) ;  which  was  probably  owing  to  the  in- 
trigues of  the  regular  clergy,  or  monks  of  the  Benedictine 
and  other  rules,  under  Archbishop  Dunstan  and  his  suc- 
cessors. Who  endeavoured  to  wean  the  people  fix>m  paying 
their  dues  to  the  secular  or  parochial  clergy,  (a  much  more 
valuable  set  of  men  than  themselves,)  and  were  then  in 
hopes  to  have  drawn,  by  sanctimonious  pretences  of  ex- 
traordinary purity  of  life,  all  ecclesiastical  profits  to  the 
cofiers  of  their  own  societies.  And  this  will  naturally 
enough  accoimt  for  the  number  and  riches  of  the  moiuush 
teries  and  religious  houses,  which  were  founded  in  those 
days,  and  which  were  firequently  endowed  with  tithes. 
For  a  layman,  who  was  obliged  to  pay  his  tithes  some- 
where, might  think  it  good  policy  to  erect  an  abbey,  and 
there  pay  them  to  his  own  monks;  or  grant  them  to  some 
abbey  ahready  erected:  ranee,  fi:>r  this  dotation,  which  really 
cost  the  patron  little  or  nothings  he  might,  according  to  the 
superstition  of  the  times,  have  masses  lor  ever  sung  for 
his  soul.  But,  in  process  of  years,  the  income  of  the  poor 
laborious  parish  priests  being  scandalously  reduced  by  these 
arbitrary  consecrations  of  tithes,  it  was  remedied  by  Pope 
Innocent  the  third (/)  about  the  year  1200^  in  a  decretal 
epistle  sent  to  the  archbishop  of  Canterbury,  and  dated 

{b)  2  Inst.  646;  Slade  v,  Drake,  c.  11. 
Hob.  296.     Vide  sup.  vol.  i.  p.  121 .  (c)  Seld.  ell. 

(c)  8eld.  c.  9,  s.  4.  (/)  Opera  Innocent,  III.  torn.  2, 

(d)  LL.  Edgar,  c.  1  and  2;  Canut.  p.  452. 
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[from  the  palace  of  Lateran.  And  this  has  occasioned  Sif 
Heniy  Hobart  and  others  to  mistake  it  for  a  decree  of  the 
Council  of  Lateran,  held  a.d.  1179  (^),  which  onfy  pro- 
hibited what  was  called  the  infeudation  of  tithes,  or  their 
being  granted  to  mere  laymen  (A) ;  whereas  this  letter  of 
Pope  Innocent  to  the  archbishop,  enjoined  the  payment 
of  tithes  to  the  parsons  of  the  respective  parishes  where 
every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  same  Pope  in  other  countries  (t).  This 
epistle,  says  Sir  Edward  Coke(*),  bomid  not  the  lay 
subjects  of  this  realm ;  but,  being  reasonable  and  just,  it 
was  allowed  of,  and  so  became  kx  terrcs.  This  put  an 
effectual  stop  to  aU  the  arbitrary  consecrations  of  tithes ; 
except  some  footsteps,  which  still  continue  in  those  portions 
of  tithes],  as  they  are  called,  [which  the  parson  of  one 
parish  hath,  though  rarely,  a  right  to  claim  in  another  (Z). 
For  it  is  now  universally  held  that  tithes  are  due  of  common 
right  to  the  parson  of  the  parish,  unless  there  be  a  special 
exception;  which  parson  of  the  parish,  we  have  seen  in  a 
former  chapter(m),  may  be  either  the  actual  incumbent,  or 
else  the  impropriator  of  the  benefice;  appropriations  being 
a  method  of  endowing  monasteries,  which  seems  to  have 
been  devised  by  the  regular  clergy  by  way  of  substitute  to 
arbitrary  consecration  of  tithes.]  In  impropriations,  in- 
deed, the  vicar,  as  well  as  the  impropriator  (or  rector),  is 
generally  entitled  to  some  part  of  the  tithes;  but  as  be- 
tween these  parties,  it  is  to  be  observed,  that  all  tithes, 
primd  facie  and  by  presumption  of  law,  belong  to  the 
latter;  except  such  as  can  be  shown,  by  evidence,  to  be- 
long to  the  former  (n).  Such  evidence  may  consist,  how- 
ever, either  of  the  production  of  a  deed  of  endowment, 
vesting  certain  tithes  in  the  vicar;  or  of  such  proof  of 

(g)  See  Steel  ».  Houghton,  1   H.  (/)  2  Inst.  641,  65:i. 

Bl.  5Z.  (m)  Vide  sup.  p.  20. 

(A)  Decretal.  1.  3,  t.  30,  c.  19.  (n)  Daws  v.  Benn,  1  B.  &  C.  763  ; 

(0  Ibid.  cc.  2,  6.  2  Bligh,  N.  S.  83. 
(At)  2  Inst.  641. 
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long  usage  as  is  sufficient  to  raise  the  presumption  that  an 
endowment  of  that  description^  though  now  lost,  was  an- 
tientlj  made  (o).  It  sometimes  happens  that  an  endow- 
ment is  found  to  vest  all  the  "  small"  tithes  eo  nomine  in 
the  yicar(p);  and  this  raises  the  question  what  are 
small  and  what  great  tithes — to  determine  which,  no  clear 
line  of  demarcation  seems  ever  to  have  been  drawn.  Yet 
tithes  '^  mixed  and  personal"  are  universally  agreed  to  £bJ1 
always  under  the  former  denomination  (9);  and  tithes  of 
com,  hay  and  wood,  are  generallj  comprised  under  the 
latter  (r). 

[We  observed  that  tithes  are  due  to  the  parson  of  com- 
mon right,  unless  by  special  exception.  Let  us  therefore 
see,  thirdly,  who  may  be  exempted  from  the  payment  of 
tithes  («).] 

And  here,  first,  we  may  observe,  that  some  persons  are 
exempt  by  personal  privilege.  [Thus  the  crown  by  its  pre- 
rogative is  discharged  from  all  tithes (^).  So  a  vicar  shall 
pay  no  tithes  to  the  rector,  nor  the  rector  to  the  vicar;  the 
maxim  in  such  cases  being  that  ecclesia  dedmas  non  solvit 
ecclesiiB(u)>  But  these  privileges  are  not  annexed  to  the 
land,  but  personally  confined  to  the  crown  and  the  clergy; 
for  their  tenant  or  lessee  shall  pay  tithes,  though  in  their 
own  occupation  their  lands  are  not  generally  titheable(:r).] 

(0)  Jackaon    v.   Walker,    Gwill.  don,  an  annual  sum  of  money  is  paid 

1231 ;  2  Bligh,  N.  S.  94,  103.  in  lieu  of  tithes ;   see  37  Hen.  8, 

(  p)  Bac.  Ab.  Tithes,  (K).  c.l2 ;  22  &  23  Car.  2,  c.  15 ;  44  Geo. 

(9)  Ibid.  3,c.  Ixxxix;  1  Geo.  4,c.lix;4Geo.4, 

(r)  Com.  Dig.  Dismes,  G.  1.  Small  c.  cxviii ;    6  Geo.  4,  c.  clxxvi ;    7 

tithes   are  sometimes  called   privy  Geo.  4,  c.  liv,  c.  cxvi. 
tithes.    (See  Clee  v.  Hall,  7  C.  &  F.  (0  Wright  o.  Wright,  Cro.  Eliz. 

744.)  511.  According  to  other  authorities, 

(#)  This  of  course  is  meant  to  re-  however,  the  crown  is  not  discharged, 

fer  only  to  the  ordinary  methods  of  except  by  special  prescription.  Bac 

exemption,  and  not  to  those  of  a  Ab.  Tithes  (Q)  1 ;  Hardr.  315. 
local  kind.    For  it  sometimes  hap-  (u)  Blinco  v,  Marston,  Cro.  Eliz. 

pens  that  tithes  are  extinguished  in  479  ;  Wright  v.  Wright,  ibid.  511; 

particular  parishes  by  act  of  parlia-  Say.  3 ;  Moore,  910,  S.  C. 
ment, — such  as  inclosure  Acts.  And  (x)  Blinco  v.  Marston,  Cro.  Eliz. 

in  the  parishes  of  the  city  of  Lon-  479. 
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Next,  all  spiritual  persons  or  corporations, — as  monas- 
teries, abbots,  bishops,  and  the  like, — have  been  always 
capable  of  having  their  lands  totally  discharged  of  tithes 
by  various  vrays  (y),  [as  1,  by  real  composition;  2,  by 
the  pope's  bull  of  exemption ;  3,  by  unity  of  possession,-— 
which  arises  when  the  rectory  of  a  parish,  and  lands  in 
the  same  parish,  both  belonged  to  a  religious  house ;  4,  by 
prescription, — having  never  been  liable  to  tithes,  by  being 
always  in  spiritual  hands ;  5,  by  virtue  of  their  order, — as 
the  knights  templars,  cistercians,  and  others,  whose  lands 
were  privileged  by  the  pope  with  a  discharge  of  tithes  (ar). 
But,  upon  the  dissolution  of  abbeys  by  Henry  the  eighth, 
most  of  these  exemptions  from  tithes  would  have  fallen 
with  them,  and  the  lands  become  titheable  again,  had 
they  not  been  supported  and  upheld  by  the  statute  31 
Hen.  VIII.  c.  13 ;  which  enacts,  that  aU  persons  who  should 
come  to  the  possession  of  the  lands  of  any  abbey  then  dis- 
solved, should  hold  them  free  and  discharged  of  tithes,  in 
as  large  and  ample  a  manner  as  the  abbeys  themselves  for- 
merly held  them.  And  from  this  original  have  sprung  all 
the  lands  which,  being  in  lay  hands,  do  at  present  claim  to 
be  tithe-free ;  for  if  a  man  can  show  his  lands  to  have  been 
such  abbey  lands,  and  also  immemorially  dischai^d  of 
tithes  by  any  of  the  means  before  mentioned,  this  is  now  a 
good  exemption.] 

Again,  aU  persons,  spiritual  or  lay,  may  claim  an  exemp- 
tion from  tithes,  either  partial  or  total,  by  reason  of  a  real 
composition;  which  is  an  agreement  [made  between  the 
owner  of  the  lands  and  the  parson  or  vicar,  with  the  con- 
sent of  the  ordinary  and  the  patron,  that  such  lands  shall, 
for  the  fiiture,  be  discharged  from  payment  of  tithes,  by 
reason  of  some  land  or  other  real  recompence  given  to  the 
parson  in  lieu  and  satisfaction  thereof  (a).  This  was  per- 
mitted by  law,  because  it  was  supposed  that  the  clergy 


(y)  Wright  V.  Gerrard,  Hob.  309.      Rep.  44;  Seld.  Tithes,  c.  13,  s.  2. 
(x)  Bishop  of  Winchester's  case,  2  (a)  2  Inst.  490 ;  IS  Rep.  40. 
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[would  be  no  losers  by  such  composition ;  since  the  consent 
of  the  ordinary,  whose  duty  it  ifi  to  take  care  of  the  church 
in  general, — and  of  the  patron,  whose  interest  it  is  to  pro- 
tect that  particular  church, — were  both  made  necessary  to 
render  the  composition  effectual:  and  hence  have  arisen  all 
such  compositions  as  exist  to  this  day,  by  force  of  the  com- 
mon law.  But  experience  showing  that  even  this  caution 
was  ineffectual,  and  the  possessions  of  the  church  being,  by 
this  and  other  means,  every  day  diminished,  the  disabling 
statute  13  Eliz.  c.  10,  was  made:  which  prevents,  among 
other  spiritual  persons,  all  parsons  and  vicars  from  making 
any  conveyances  of  the  estates  of  their  churches  other  than 
for  three  lives,  or  twenty-one  years  (6).  So  that  now,  by 
virtue  of  this  statute,  no  real  composition  made  since  the 
thirteenth  year  of  Elizabeth,  is,]  in  general,  [good  for  any 
longer  term  than  three  lives  or  twenty-one  years,  though 
made  by  consent  of  the  patron  and  ordinary.]  But  by 
2  &  3  Will.  IV.  c.  100,  s.  2,  it  is  enacted,  that  every  com- 
position for  tithes,  which  had  then  been  made  or  confirmed 
by  the  decree  of  any  court  of  equity  in  England,  in  a  suit 
to  which  the  ordinary,  patron,  and  incumbent  were  parties, 
and  which  had  not  been  since  set  aside  or  departed  from, 
shall  be  valid  in  law. 

Moreover  all  persons,  spiritual  or  lay,  may  claim  a  par- 
tial exemption  from  tithes  by  custom  (c) ;  which  is  where, 
by  immemorial  usage,  a  particular  manner  of  tithing  has 
been  allowed,  different  from  the  payment  of  one-tenth  of 
the  annual  increase.  [And  this  immemorial  usage  is  bind- 
ing upon  all  parties ;  as  it  is  in  its  nature  an  evidence  of 
universal  consent  and  acquiescence,  and  with  reason  sup- 
poses a  real  composition  to  have  been  formerly  made.] 
Such  customary  mode  of  tithing  is  called  a  modus  deci- 
mandiy  or,  more  simply,  a  modus.  [It  is  sometimes  a  pe- 
cuniary compensation  ;  as  twopence  per  acre  for  the  tithe 

{h)  Vide  sup.  vol.  i.  p.  478.  (e)  As  to  custom,  vide-sup.  vol.  i. 

p.  54. 
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[of  land:  sometimes  it  is  a  compensation  in  work  and 
labour;  as  that  the  parson  shall  have  only  the  twelfth  cock 
of  haj  and  not  the  tenth,  in  consideration  of  the  owner's 
making  it  for  him :  sometimes  in  lieu  of  a  lai^  quantity  of 
crude  or  imperfect  tithe,  the  parson  shall  have  a  less  quan- 
tity, when  arrived  to  greater  maturity ;  as  a  couple  of  fowls 
in  lieu  of  tithe  eggs:  and  the  like.  Any  means,  in  short, 
whereby  the  general  law  of  tithing  is  altered,  and  a  new 
method  of  taking  them  is  introduced,  is  called  a  modus  de- 
dmandi,  or  special  manner  of  tithing. 

To  make  a  good  and  suflScient  modus,  the  following  rules 
must  be  observed ;  1 .  It  must  be  certain  and  invariable  (d) ; 
for  payment  of  different  sums  will  prove  it  to  be  no  modus, 
that  is,  no  original  real  composition ;  because  that  must 
have  been  one  and  the  same,  from  its  first  original  to  the 
pres^it  time.  2.  The  thing  given  in  lieu  of  tithes  must  be 
beneficial  to  the  parson^  and  not  for  the  emolument  of  third 
persons  only  (e) :  thus  a  modus  to  repair  the  churchy  in  lieu 
of  tithes,  is  not  good,  because  that  is  an  advantage  to  the 
parish  only ;  but  to  repair  the  chancel  is  a  good  modus,  for 
that  is  an  advantage  to  the  parson  (/).  3.  It  must  be 
something  different  fix>m  the  thing  compounded  ior  (g). 
One  load  of  hay  in  lieu  of  all  tithe  hay  is  no  good  modus ; 
for  no  parson  would  band  fide  make  a  composition  to  re- 
ceive less  than  is  due  in  the  same  species  of  tithe :  and 
therefore  the  law  will  not  suppose  it  possible  for  such  com- 
poffltion  to  have  existed.  4.  One  cannot  be  discharged 
fix)m  payment  of  one  species  of  tithe,  by  paying  a  modus 
for  another  (A).  Thus  a  modus  of  one  penny  for  every 
mUch  cow  will  discharge  the  tithe  of  milch  kine,  but  not  of 
barren  cattie ;  for  tithe  is,  of  common  right,  due  for  both; 
and  therefbre  a  modus  for  one  shall  never  be  a  discharge 

{d)  Towerson  v.  Winget,  1  Keb.  {g)  Shepperd  o.  Penrose,  1   Lev. 

602.  179. 

(«)  1  Rol.  Abr.  649.  (A)  Grysman  v.  Lewes,  Cro.  EHz. 

(/)  Vide  8up.  p.  70.  446 ;  Startupp  ».  Dodderidge,  Salk. 

657. 
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[for  the  other.  5.  The  recompence  must  be  in  its  nature  as 
durable  as  the  tithes  discharged  by  it^ — that  is^  an  inherit- 
ance certain  (i).  And  therefore  a  modus  that  every  inhon 
bitant  of  a  house  shall  pay  fourpenoe  a  year,  in  lieu  of  the 
owner's  tithes,  is  no  good  modus ;  for  possibly  the  house 
may  not  be  inhabited,  and  then  the  recompence  will  be 
lost  6.  The  modus  must  not  be  too  large;  which  is 
called  a  rank  modus :  as  if  the  real  value  of  the  tithes  be  602. 
per  annum^  and  a  modus  is  suggested  of  40/.,  this  modus 
will  not  be  established;  though  one  of  40«.  might  have 
been  valid  (A).  Indeed,  properly  speaking,  the  doctrine 
of  rankness  in  a  modus  is  a  mere  rule  of  evidence  drawn 
fk>m  the  improbability  of  the  fact,  rather  than  a  rule  of 
law  (/).  For  in  these  cases  of  customary  moduses,  it  is 
supposed  that  an  original  real  composition  was  antiently 
made ;  which  being  lost  by  length  of  time,  the  immemorial 
usage  is  admitted  as  evidence  to  show  that  it  once  did 
exist,  and  that  from  thence  such  usage  was  derived.  Now 
time  of  memory  hath  been  long  ago  ascertained,  by  the  law, 
to  commence  from  the  beginning  of  the  reign  of  Bichard 
the  first  (m) ;  and  any  custom  may  be  destroyed  by  evidence 
of  its  non-existence  in  any  part  of  the  long  period  from  that 
time  to  the  present.  Wherefore  as  this  real  composition 
is  supposed  to  have  been  an  equitable  contract,  or  the  ftill 
value  of  the  tithes  at  the  time  of  making  it,  if  the  modus 
set  up  is  so  rank  and  large  as  that  it  beyond  dispute  ex- 
ceeds the  value  of  the  tithes  in  the  time  of  Kichard  the 
first,  this  modus  is  (in  point  of  evidence)/^/©  de  se^  and  de- 
stroys itself.  For  as  it  would  be  destroyed  by  any  direct 
evidence  to  prove  its  non-existence  at  any  time  since  that 
era,  so  also  it  is  destroyed  by  carrying  in  itself  this  internal 
evidence  of  a  much  later  original.] 

Lastly.     All  persons,  spiritual  or  lay,  may,  in  certain 
cases,  claim  exemption  from  tithes,  in  respect  of  long  usage; 

(i)  2  P.  Wms.  462.  (0  Pyke  ».  Dowling,  H.  T.  19  Geo. 

(A:)  Startup    r.    Doderidge,     11       8,  C.  B. 
Mod.  60.  (to)    2  Inst.  238,  239  ;  vide  sup. 

vol.  I.  p.  58. 
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tliat  is,  such  usage  as  can  be  shown  to  have  lasted  for  a  ceiv 
tain  period  of  time,  even  though  it  may  have  fallen  short  of 
immemorial  duration.  This  sort  of  exemption  is  given  bj 
a  modem  statute,  and  it  may  either  be  by  way  of  modus, 
(in  which  case  the  discharge  is  partial  only,)  or  may  be 
founded  on  an  usage  to  pay  no  tithe  whatever.  But  in 
either  case  its  principle  is  new ;  for  the  common  law  re- 
cognized no  modus  that  had  not  existed  immemorially ; 
and  allowed  no  total  discharge  from  tithes  by  force  of  any 
custom  or  prescription  whatever,  except  in  the  case  of 
spiritual  persons  before  mentioned ;  maintaining  inviolably 
the  maxim,  that,  [in  lay  hands,  modus  de  non  dedmando  non 
valet  (n).'] 

The  statute  above  referred  to  is  the  2  &  3  WilL  IV. 
c.  100  (o) ;  whereby  it  is  provided,  that  when  tithe  is  de- 
manded by  any  lay  person,  not  being  a  corporation  sole,  or 
by  any  corporation  aggregate, — any  modus  or  total  dis- 
charge set  up  in  answer  to  such  claim  shall  be  deemed 
valid,  upon  evidence  showing  an  usage  in  support  of  it  for 
thirty  years;  unless  it  can  be  met  by  evidence  that  such 
usage  has  been  by  virtue  of  some  agreement  in  writing ; 
or  that  before  the  thirty  years  the  usage  was  different. 
And  that  a  modus  or  discharge  so  set  up  in  answer  shall 
be  deemed  indefeasible,  upon  evidence  showing  an  usage 
for  as  much  as  sixty  years  in  support  of  it ;  unless  it  be 
proved  to  have  been  by  virtue  of  some  agreement  in 
writing.  And  further,  that  when  tithe  is  demanded  by 
any  bishop,  parson,  or  other  corporation  sole,  (spiritual 
or  temporal,)  any  claim  of  modus  or  discharge  shall  be 
valid  and  indefeasible,  upon  evidence  of  usage  during  the 
whole  time  that  two  persons  in  succession  shall  have  held 
the  benefice  or  office,  and  for  three  years  after  the  insti- 
tution or  appointment  of  a  third  person  thereto;  unless  it 
shall  be  proved  that  such  usage  was  by  some  agreement 
in  writing.     But  there  is  a  proviso,  that  if  the  whole  time 

(n)  Wright  V.  Wright,  Cro.  Eliz.  (o)  Amended  by  3  8f  4  Will.  4,  c. 

511.  83. 
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of  tibe  holding  of  such  two  persons  fihall  be  less  than  sixty 
years,  then  it  shall  foe  necessary  to  show  such  usage  not 
only  during  the  whole  of  such  time,  but  also  during  such 
further  period  as  shall,  with  such  time,  be  sufficient  to 
make  up  the  full  period  of  sixty  years,  and  the  &rther 
period  of  three  years  aforesaid* 

Such,  in  a  general  point  of  view,  is  the  state  of  the  law 
with  respect  to  tithes.  But  a  system  is  now  in  progress, 
(and  has  nearly  reached  its  final  result,)  for  conunutation 
of  this  q)ecie8  of  property  throughout  the  kingdom  into 
rent-charge :  and  to  this  subject  it  is  now  time  to  call  the 
reader's  attention. 

The  institution  of  tithes,  though  venerable  from  its 
scriptural  origin  and  its  antiquity, — and  though  entitled, 
BO  far  as  the  principle  of  making  a  competent  provision  for 
the  ministers  of  religion  is  concerned,  to  universal  appro- 
bation,— is  nevertheless,  in  its  specific  form,  odious  to  the 
people,  and  imsatisfactory  to  the  political  economist  A 
tax,  consisting  of  a  fixed  proportion  of  the  gross  produce, 
is  open  to  this  objection ;  that  it  takes  advantage  of  in- 
creased fertility,  while  it  makes  no  allowance  for  increased 
expenditure ;  and  thus  tends  to  check  the  spirit  of  agri- 
cultural improvement.  It  is  obvious,  too,  that  the  produce 
of  the  soil  cannot  be  collected  in  kind,  without  much  waste 
and  expense  to  the  tithe-owner;  nor  without  the  danger  of 
engendering  animosities  between  him  and  his  flock.  It  is, 
however,  on  the  other  hand,  of  not  less  manifest  import- 
ance to  the  Church,  that  the  legal  provision  for  its  mem- 
bers should  be  such  as  to  secure  to  them,  upon  some  steady 
basis,  a  competent  portion  of  the  necessaries  of  life  ;  and 
to  make  them  independent  of  any  fluctuations  in  the  value 
of  money.  It  is  therefore  with  great  wisdom  that  parlia- 
ment has  lately  consented  to  the  adoption  of  a  plan  for 
commuting  the  tithes  of  every  parish  into  a  rent-charge, 
the  amount  of  which  is  to  be  adjusted  annually,  according 
to  the  average  price  of  com. 

This  measure  has  been  carried  into  effect  by  the  Tithe 
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Commutatioii  Act^  6  &  7  WilL  IV.  e.  71,  and  the  various 
stotutes  since  passed  for  its  amendment  (p).  They  establish 
a  board  of  commissioners,  mider  the  title  of  ^^  The  Tithe 
Commissioners  for  England  and  Wales"  (q) ;  and  provide 
(in  general)  that  the  conmiutation  may  be  effected  in  two 
ways;  either  by  a  voluntary  parochial  agreement,  provided 
it  be  entered  into  by  a  certain  proportioQ  of  the  parties  in- 
terested (r),  and  confirmed  by  the  commissioners  (s) ;  or  by 
die  compulsory  award  of  the  commissioners.  And  for 
this  latter  pnipose  the  conmiissioners  are  required  to  take 
as  the  basis  of  the  commutation,  (but  with  power  to  a  cer- 
tain extent,  and  in  certain  cases,  to  depart  fixun  it,)  the 
clear  average  value  of  the  tithes  of  the  parish— or  of  the 
composition  payable  for  the  same,  where  they  have  been 
compounded  for — for  the  period  of  seven  years,  aiding 
Christmas,  1835  {t).  The  value  so  voluntarily  agreed 
upon,  or  awarded  by  the  commissioners,  (as  the  case  may 
be,)  is  to  be  considered  as  the  amount  of  the  total  rent- 
charge  to  be  paid  in  respect  of  the  tithes  in  that  parish(tt); 
and  is  to  be  afterwards  apportioned  among  the  lands  of  the 
parish,  having  regard  to  their  average  titheable  produce 
and  productive  quality  (x).  And,  after  the  apportionment 
shall  have  been  confirmed,  such  lands  are  to  be  absolutely 
discharged  fix)m  the  payment  of  all  tithes ;  and  instead 
thereof  g^all  be  subject  to  their  portion  of  the  rent-charge : 
which  shall  be  thenceforth  payable  to  the  former  tithe- 
owner,  by  two  half-yearly  payments  (y).  The  amount  of 
these  payments  is  to  fluctuate  according  to  the  price  of 
com ;  and  the  machinery  for  that  purpose  is  as  follows : — 
It  is  provided  that,  immediately  after  the  passing  of  the 

(p)  These  are  7  Will.  4  &  1  Vict.  that  of  the  Copyhold  Commiasioners. 

c.  69 ;  1  &  2  Vict.  c.  64 ;  2  &  3  Vict  Vide  sup.  vol.  i.  p.  650,  n.  (/>. 
c.  62;  3  &  4  Vict  c.  15  ;  5  &  6  Vict  (r)  6  &  7  WilL  4,  c.  71,  &  17. 

€.54;  9  &  10  Vict  c.  73  ;  10  &  11  (#)  Sect  27.    See  Re  Appledore 

Vict  c  104 ;  23  &  24  Vict  c.  93.  Tithe  Coramission,  8  Q.  B.  139. 

(^)  6  &  7  Will.  4,  c.  71,  i.  2.  The  (0  6  &  7  WUl.  4,  c.  71,  a.  37. 

Board  of  Tithe  Commisaioners,  has  (u)  Sect  50. 

been  since  consolidated  with  that  of  {s)  Sects.  33,  54. 

the    Inclosure   Commissioners   and  (y)  Sect  67. 
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Act^  and  also  in  January  every  year^  an  advertisement 
shall  be  inserted  by  authority  in  the  London  Gazette, 
stating  the  average  price  of  wheat,  barley  and  oats,  for 
seven  years  ending  on  Thursday  before  Christmas  then 
next  preceding  (z) :  and  that  every  rent-charge  shall  be 
deemed  of  the  value  of  so  many  bushels  of  wheat,  barley 
and  oats,  in  equal  quantities,  as  the  same  would  have  been 
competent  to  purchase  according  to  the  prices  inserted  in 
the  first  advertisement  (a) ;  and,  that  after  every  first  of 
January,  it  shall  vary, — so  as  always  to  consist  of  the 
price  of  the  same  quantities,  according  to  the  advertise- 
ment then  next  preceding  (ft). 

The  rent-charge  created  under  these  Acts  differs  fipom 
rent-charges  in  general  (c),  not  only  in  the  variableness  of 
its  amount,  but  in  another  important  particular ;  for  in 
these,  not  only  the  land  of  the  party  charged,  but  his 
person,  is  usually  liable ;  but  as  to  a  tithe  rent-charge,  it 
is  expressly  provided,  that  no  person  whatever  shall  be  per- 
sonally liable  to  the  payment  (rf).  The  remedy  in  general 
where  the  rent-charge  is  in  arrear  for  twenty-one  days,  is 
only  by  distress  on  the  land,  as  in  the  case  of  landlord  and 
tenant  (e) ;  but  if  it  be  in  an-ear  for  forty  days,  and  there 


(s)  6  &  7  WilL  4,  c.  71)  &  56,  vide  sup.  vol.  i.  p.  683. 

(a)  Sect.  57.  (</)  6  &  7  Will.  4,  c.  71,  a.  67.  See 

(6)  Sect.  67.  We  may  remark  here,  Griffinhoofe   o.    Daubuz,  4  £11.  & 

that  unless  by  special  provision,  to  Bl.  230. 

be  inserted  in  some  parochial  agree-  (e)  6  &  7  Will  4,  c.  71,  s.  81.  As 
ment,  and  specially  approved  by  the  to  costs  on  distraining  for  a  rent- 
commissioners,  the  Acts  do  not  ex-  charge,  see  Newnham  «.  Sever,  8 
tend  to  the  tithes  of  Jisk,  or  to  per.  C.  B.  560.  When  apportioned  on 
#ona^  tithes  (ingeneral),  or  to  fRtn«ra/  lands  taken  by  a  railway,  distress 
tithes,  or  to  payments  in  lieu  of  may  be  had  on  the  goods  of  the 
tithes  in  London,  or  rent-charges  in  company  wherever  situated.  (7  &  8 
lieuoftithes  under  any  custom  or  pri-  Vict.  c.  83,  s.  22.)  When  an  out- 
vate  statute,  or  any  tithes  commuted  going  tenant  has  quitted,  leaving 
or  extinguished  under  any  former  tithe  rent-charge  unpaid,  the  suc- 
Act,— sect.  90.  (See  also  2  &  3  Vict.  ceeding  tenant  or  landlord  may  pay 
c.  62,  s.  9  ;  and  23  &  24  Vict  c.  93,  it  to  prevent  a  distress,  and  may 
B.  1 . )  charge  him  with  the  amount.    ( 1 4  & 

(e)  As  to  rent -charges  in  general,  16  Vict.  c.  25,  s.  4.) 
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be  no  sufficient  distress^  a  writ  may  then  be  obtained  from 
one  of  the  judges  at  Westminster,  to  assess  the  arrears : 
after  which  the  owner  of  the  rent-charge  may  sue  out  a 
writ  of  execution  for  taking  possession  of  the  lands  and 
holding  them  till  his  debt  and  costs  be  ftdly  satisfied  (/). 
But  it  is  provided  that  neither  the  distress  nor  writ  of 
execution  shall  be  taken  out  for  more  than  two  years' 
arrears  at  any  one  time  (g).  These  rent-charges,  it  may 
also  be  remarked,  are  made  subject  to  all  parliamentary, 
parochial,  and  other  rates  and  charges,  to  which  the  tithes 
commuted  have  theretofore  been  subject  (A);  and  such 
rates  and  charges  are  to  be  assessed  in  the  first  instance 
upon  the  occupier  of  the  lands ;  who  may,  after  paying 
them,  deduct  the  amoimt  firom  the  rent  next  payable  to  his 
landlord,  and  the  landlord  may,  in  his  turn,  recover  that 
amount  firom  the  owner  of  the  rent-charge  (t).  But  in 
some  cases  lands  may  obtain  an  exemption  under  the 
Commutation  Acts,  from  all  hability  either  to  tithe  or 
rent-charge.  For  to  the  extent  of  twenty  acres  in  the 
same  parish,  land  is  allowed  to  be  given  to  the  tithe-owner 
as  an  equivalent  (A) ;  and  any  person  seised  in  possession 
of  an  estate  in  fee  simple  or  fee  tail  of  any  tithes  or  rent- 
charge,  may  dispose  of  the  same  so  that  it  shall  be  merged 
in  the  inheritance  of  the  lands  charged  (Z). 

The  Commutation  Acts  provide,  that  any  person  having 
any  interest  in  any  tithes  shall  have  the  same  claim  upon 


(/)  6  &  7  Will.  4,  c.  71,  8.  82.  under  3  &  4  Will.  4,  c.  90,  or  under 

See    In    re    Hammersmith    Rent-  the  '*  Public  Health  Act/'  see  14  & 

charge,  4  Exch.  87.  15  Vict,  c  50.     As  to  their  rate- 

(^)  6  &  7  Will.  4,  C.71, 88.  81,  82.  ability  in  respect  of  poor'#  rale,  &c., 

(A)  Sect.  69.  see  the  cases  reported  in  1  E.  &  £. 

(i)  Sect.  70.     As  to  the  assess-  pp.  I — 62. 
ment,  &c.  of  property  tax  on  these  (Ar)  6  8f  7  Will  4,  c.  71,  st.  29,  62, 

rent-charges,  see  5  &  6  Vict  c.  35,  68  ;  2  &  8  Vict  c  62,  ss.  19,  20. 21 ; 

sched.  A.  No.  IV.   As  to  the  assess-  6  Sc  6  Vict  c.  54,  ss.  6,  7. 
ment  of  tithe  rent-charges,  to  rates  (/)  6  &  7  Will.  4,  c  71 ;  1  &  2 

levied  for   watching   and   lighting,  Yict.  c.  64 ;  2  &  3  Vict  c.  62. 


94   BK.  IV.   OF  PUBLIC  BIGHTS. —PT.  II.   OF  THE  CHURCH. 

the  substituted  reiit^harge(m);  and  that  eyerj  estate  in 
the  rent-charge  shall  be  subject  to  the  same  liabilities  and 
incidents  as  the  like  estate  in  the  tithes  commuted ;  and 
tibat  when  any  lands  were  exempted  from  tithe  while  in 
the  occupation  of  the  owner^  bj  reason  of  being  glebe,  or 
having^  been  heretofore  parcel  of  the  possessions  of  any 
privileged  order^ — ^the  same  lands  shaU  be  in  like  manner 
exempted  from  the  payment  of  the  rent-charge  while  in  the 
occupation  <^  the  owner  thereof;  and  that  where  by  any 
act  of  parliament  tithes  are  authorized  to  be  sold,  ex- 
changed,  or  applied  in  any  way,  the  same  powers  shall 
apply  to  the  rent-charge  (n).  It  f(^ows,  therefore,  that 
notwithstanding  the  new  system  of  commutation,  the 
former  tithe  law  will  in  some  respects  always  retain  its 
importance,  and  require  to  be  noticed  in  our  law  books. 
But,  on  the  other  hand,  when  that  conmiutation  shall  have 
extended  to  every  parish  in  the  reahn,  many  branches  of 
the  former  law  will  for  all  practical  purposes  be  super- 
seded; and  in  thia  may  be  included  (besides  many  others 
which  we  have  thought  it  allowable  to  pass  by)  the  im- 
portant and  difficult  subjects  of  modus  and  total  exemp- 
tion, of  which  we  have  above  endeavoured  to  give  some 
general  idea.  For  it  is  provided  by  the  Commutation  Acts, 
that  if  any  question  shall  arise  as  to  any  composition  real, 
modus,  or  exemption  from  tithe,  in  respect  of  any  c^  the 
lands  or  produce  thereof  in  any  parish,  such  question  shall 
be  definitively  settled  in  the  manner  therein  provided ;  and 
that  due  allowance  shall  be  made  in  the  parochial  agreement, 
or  award  c^  the  commissioners,  (as  the  case  may  be,)  for 
every  modus  or  exemption  that  shall  be  so  established  (o). 

II.  As  to  the  estates  which  ecclesiastical  persons  may 

(m)  See   Tasker   v.   Bullman,  8  Vict  c.  16,  s.  14. 

Exch.  351.  (o)  6  &  7  Will.  4,  c.  71,  sa.  21, 

(r)  6  &  7  Will.  4,  c.  71,  s.  71.  24,  44,  45;  Barker  v.  Tithe  Com- 

As  to  partial  exemption,  see  also  missioners,  1 1  Mee.  &  W.  320. 
2  &  3  Vict.  c.  62,  88.  11,  12 ;  3  &  4 
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have  in  the  several  descriptions  of  prc^rty  above  enume- 
rated,  it  is  to  be  remarked,  that  their  case  differs  from  that 
of  ordinary  pro(»rietors,  in  several  particulars.  A  dean  and 
chapter  always  constitute  a  corporaticm  aggregate;  and 
every  bishop,  parson,  vicar,  and  the  like,  a  corporation 
BcJe :  and,  consequently,  they  take  lands  and  hereditamadts, 
when  granted  in  perpetuity,  to  hold  to  them  and  their  sue- 
censors,  instead  of  their  keirs{p).  And  in  connection  with 
this  is  the  distinction  to  be  found  in  the  books,  that  if 
land  be  granted  to  a  corporation  aggregate,  they  take  a  fee 
sim{de  without  the  word  successors;  but  if  to  a  bishop, 
parson,  or  the  like,  then  the  word  successors^  (except  indeed 
in  ease  of  the  antient  tenure  in  frankalmoign,)  must  be 
added  to  give  him  a  perpetuity  in  right  of  his  church.  In- 
deed, the  estate  of  a  parson  or  vicar,  even  when  perpetual 
as  regards  his  church,  is  considered  for  most  purposes,  as 
regards  himself  personally,  an  estate  for  life  only,  with  the 
fee  simple  in  abeyance;  though  for  other  purposes- it  is  said 
to  amount  to  a  fee  simple  <{ualified(9).  But  if  a  bishop  or 
dean,  or  dean  and  chapter,  have  lands  in  perpetuity  in  right 
of  their  churches,  they  are  always  described  in  law,  as 
seised  in  their  demesne  as  dT  fee  (r).  It  is  also  held,  that 
ecelesiastieal  persons^  on  account  of  their  corporskie  cha- 
racter, cannot  be  seised,  as  such,  in  tail;  though  they  may 
have  an  estate  determinable  upon  the  death  of  a  person 
without  issue.  And  for  the  same  reason  they  cannot  in 
general,  (and  subject  to  the  large  exceptions  introduced 
by  modem  statutes  on  this  subject,)  hold  the  lands  that 
are  granted  to  them,  without  obtaining  a  licence  of  mort- 
main (s), 

(p)  8  Inst.  202;  Co.  Litt.  800;  etseq.;  where  (p.  4i65)  certain  Acts 

Wats.  C.  L.  j72.    Vide  sup.  vol.  i.  are  particularised,  among  those  which 

p.  862.  have  introduced  exceptions  from  that 

(q)  Co.  Litt.  84-1  d.  law.    The  following  additional  sta- 

(r)  Wats.  C.  L.  878.  tutes,  (which  contain  provisions  as  to 

(«)  Ibid,  et  p.  874.    As  to  the  law  the  taking  and  holding  of  lands  in 

of  mortmain,  vide  sup.  vol.  i.  p.  459,  certain  cases  by  ecelesiastieal  corpo- 
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III.  As  to  the  power  of  alienation  which  ecclesiastical 
persons  are  competent  to  exercise  (s). 

At  common  law,  though  an  ordinaiy  tenant  for  life  could 
make  no  alienation  which  would  bind  longer  than  while  he 
himself  lived, — an  incapacity  to  which  he  is  still  in  general 
subject  (t\ — [yet  some  tenants  for  Ufe,  where  the  fee  simple 
was  in  abeyance,  might,  with  the  concurrence  of  such  as 
have  the  guardianship  of  the  fee,  (such  as  parsons  and 
vicars,  with  consent  of  the  patron  and  ordinary,)  make 
leases  of  equal  duration  with  those  granted  by  tenants  in 
fee  simple  (u).  So  also  bishops  and  deans,  and  such  other 
sole  ecclesiastical  corporations  as  are  seised  of  the  fee  simple 
of  lands  in  their  corporate  right,  might,  with  the  concur- 
rence and  confirmation  of  such  persons  as  the  law  requires, 
have  made  leases  for  years,  or  for  life,  estates  in  tail,  or  in 
fee,  without  any  limitation  or  control.]  Thus  such  leases 
or  estates  might  have  been  made  by  archbishops  and 
bishops,  with  confirmation  of  the  dean  and  chapter  (t;);  and 
by  deans,  with  the  confirmation  of  the  bishop  and  chapter. 
[And  corporations  aggregate  might  have  made  what  estates 
they  pleased,  without  the  confirmation  of  any  other  person 
whatsoever.]  Whereas  now  by  several  statutes  the  ability 
of  ecclesiastical  persons  in  this  respect  is  greatly  al- 
tered (w). 

rations,)  may  be  enumerated  in  this  (/)  See    however   the  exception 

place ;    29   Car.  2,  c.  8  ;    5   Ann.  now  introduced  by  19  &  20  Vict.  c. 

c.  24,  8. 4  i  1  Geo.  1,  seas.  2,  c.  10,  120,  sup.  vol.  i.  pp.  257,  258. 
S8.  4,  21;    17  Geo.  3,   c.  53;    43  («)  Co.  Litt.  44;  Bac  Ab.  Leases, 

Geo.  8,  c  107;  51  Geo.  3,  c.  115;  (E.) ;  Vivian  v.  Blomberg,  3  Bing. 

56  Geo.  3,  c  52 ;  7  Geo.  4,  c.  66 ;  1  N.  C.  311. 

&  2  Will.  4,  c.  45  ;  1  &  2  Vict  c.  (»)  Dean  of  Ely  ©.Stewart,  2  A  tk. 

107,  s.  14;  2  &  8  Vict  c.  49  ;  3  &  4  45 ;  Wats.  C.  L.  c.  44. 
Vict   c   20 ;    4  8r  5  Vict.  c.  89 ;  (w)  See  Bac.  Abr.  tit  Leases  and 

14  &  15  Vict  c.  104 ;  21  &  22  Vict  Terms  of  Years,  (supposed  to  be  from 

c.  57,  s.  2 ;  22  &  28  Vict.  c.  46.  thepenof  Chief  Baron  (filbert.)  where 

(<)  Some  account  of  the  law  on  this  subject  is  learnedly  and  copiously 

this  subject  will  also  be  found,  sup.  discussed ;  and  see  Doe  d,  Brammall 

vol.  I.  pp.  477,  478,  and  in  the  Acts  v.  Collinge,  7  C.  B.  939. 
there  cited. 
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And^  first,  by  [the  enabling  statute  32  Hen.  VIII.  c. 
28  (x),  all  persons  seised  of  an  estate  of  fee  simple  in 
right  of  their  churches  (which  extends  not  to  parsons  or 
vicars)  may,  without  the  concurrence  of  any  other  person,] 
make  leases  to  endure  for  three  lives  or  twenty-one  years, 
so  as  to  bind  their  successors.  [But  then  there  must  be 
many  requisites  observed  which  the  statute  specifies,  others 
wise  such  leases  are  not  binding.  1 .  The  lease  must  be 
by  indenture ;  and  not  by  deed-poll,  or  parol.  2.  It  must 
begin  fi*om  the  making,  or  day  of  the  making,  and  not  at 
any  greater  distance  of  time.  3.  If  there  be  any  old  lease 
in  being,  it  must  be  first  absolutely  surrendered,  or  be 
within  a  year  of  expiring.  4.  It  must  be  either  for  twenty- 
one  years  or  three  lives,  and  not  for  both.  5.  It  must  not 
exceed  the  term  of  three  lives  or  twenty-one  years,  but  may 
be  for  a  shorter  term.  6.  It  must  be  of  lands  and  tene- 
ments most  commonly  letten  for  twenty  years  past;  so 
that  if  they  had  been  let  for  above  half  the  time  (or  eleven 
out  of  the  twenty)  either  for  life,  for  years,  at  will,  or  by 
copy  of  court  roU,  it  is  sufficient.  7.  The  most  usual 
and  customary  feorme  or  rent,  for  twenty  years  past,  must 
be  reserved  yearly  on  such  lease.  8.  Such  leases  must 
not  be  made  without  impeachment  of  waste  (y). 

Next  follows  in  order  of  time  the  disabling  or  restraining 

{x)  Blackstone  here  (vol.  ii.  p.  now  repealed,  exceptso  far  as  relates 

819)  notices  the  case  of  other  per-  to  leases  made  by  persons  having  an 

sons  to  whom  the  statute  extended.  estate  in  right  of  their  churches ; 

For  by  its  provisions  a  tenant  in  tail  and    new  enabling   provisions    are 

might  make  leases  for  twenty-one  made  with  respect  to  other  descrip- 

years  or  three  lives,  so  as  to  bind  his  tions  of  persons,  including  tenants 

issue  in  tail,  though  not  those  in  re-  in  tail  and  persons   having  estates 

mainder  or  reversion;  and  a  Au«&an<i,  JureutorU,     (Vide  sup.  vol  i.  pp. 

teited  in  right  tfhis  wtfeinfie  Hmple  255,  258,  263,  272,  478.) 

or  fee  tail,  might  make  leases,  pro-  (y)  One  of  the  requisites  men- 

vided  the  wife  joined  in  them,  so  as  tioned  in  82  Hen.  8,  c.  28,  is  that 

to  bind  her  and  her  issue  thereby.  the  lease  must  be  of  corporeal  here- 

But  by  19  &  20  Vict  c.  120,  ss.  32,  ditaments;  but  this  was  dispensed 

S5,  the  statute  32  Hen.  8,  c.  28,  is  with  by  5  Geo.  3,  c.  17. 

VOL.  III.  H 
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[statute,  1  Eliz.  c.  19  (made  entirely  for  the  benefit  of  the 
Buccessor),  which  enacts,  that  all  grants  by  archbishops 
and  bishops,  (which  include  even  those  confirmed  by  the 
dean  and  chapter,  the  which,  however  long  or  unreason- 
able, were  good  at  common  law,)  other  than  for  the  term 
of  twenty-one  years  or  three  lives  fix>m  the  making,  or 
without  reserving  the  old  annual  rent  (or  more), — shall  be 
void.  But  by  a  saving  expressly  made,  this  statute  of  the 
first  year  of  Elizabeth  did  not  extend  to  grants  made  by 
any  bishop  to  the  Crown  ;  by  which  means  Queen  Eliza- 
beth procured  many  fair  possessions  to  be  made  over  to 
her  by  the  prelates,  either  for  her  own  use,  or  with  intent 
to  be  granted  out  again  to  her  &vourites,  whom  she  thus 
gratified  without  any  expense  to  herself.  To  prevent 
which  for  the  fiiture,  the  statute  I  Jac.  I.  c.  3,  extends 
the  prohibition  to  grants  and  leases  made  to  the  king,  as 
well  as  to  any  of  his  subjects  (y ). 

Next  comes  the  statute  13  Eliz.  c.  10  (explained  and 
enforced  by  the  statutes  14  Eliz.  cc.  II  and  14, 18  Eliz. 
c.  II,  and  43  Eliz.  c.  29),  which]  impose  restrictions,  not 
existing  at  the  common  law,  on  colleges,  cathedrals,  or 
collegiate  churches,  hospitals,  parsons  and  vicars,  and 
other  holders  of  spiritual  livings.  From  laying  all  which 
together,  and  examining  the  particular  provisions  of  these 
statutes,  we  may  collect  that  (subject  to  the  relaxations 
introduced  by  some  recent  Acts  to  be  presently  noticed)  all 
such  corporations  sole  or  aggregate  as  last  enumerated, 
are  restrained  fi^m  making  any  grants  or  leases  of  their 
lands,  unless  under  the  following  regulations.  1.  They 
must  not  exceed,  except  in  the  case  of  houses  in  corpora- 
tions or  market  towns,  twenty-one  years,  or  three  lives, 
from  the  making;  but  may  be  for  a  shorter  time.  2.  The 
accustomed  rent,  or  more,  must  be  yearly  reserved  thereon. 
3.  Houses  in  corporations  or  market  towns,  may  be  let 
for  forty  years,  provided  they  be  not  the  mansion-houses 

(y)  See  also  21  Jac.  1,  c.  1. 
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of  the  lessors,  nor  have  above  ten  acres  of  ground  belong- 
ing to  them ;  and  provided  the  lessee  be  bound  to  keep 
them  in  repair;  and  they  may  also  be  aliened  in  fee  simple, 
for  lands  of  equal  value  in  recompence.  4.  Where  there 
is  an  old  lease  in  being,  no  concurrent  lease  shall  be  made, 
unless  where  the  old  one  will  expire  within  three  years. 
5.  No  lease  (by  the  equity  of  the  statute)  shall  be  made 
without  impeachment  of  waste.  6.  All  bonds  and  cove- 
nants tending  to  frustrate  the  provisions  of  the  statutes 
of  the  13th  and  I4th  Eliz.  shall  be  void  (2:). 

Concerning  these  restrictive  statutes,  there  are  two 
observations  to  be  made ;  first,  that  they  do  not,  by  any 
construction,  enable  any  persons  to  make  such  leases  as 
they  were  by  common  law  disabled  to  make.  Therefore 
a  parson  or  vicar,  though  he  is  restrained  from  making 
longer  leases  than  for  twenty-one  years,  or  three  lives,  even 
with  the  consent  of  the  patron  and  ordinary,  yet  is  not 
enabled  to  make  any  lease  at  all,  so  as  to  bind  his  suc- 
cessor, without  obtaining  such  consent  (a).  Secondly,  that 
though  leases  contrary  to  these  Acts  are  declared  void,  yet 
they  are  good  against  the  lessor  during  his  life,  if  he  be  a 
sole  corporation  :  and  are  also  good  against  an  a^r^ate 
corporation,  so  long  as  the  head  of  it  lives,  who  is  pre- 
sumed to  be  the  most  concerned  in  interest  (i).  For  the 
Acts  were  intended  for  the  benefit  of  the  successor  only ; 
and  no  man  shall  make  an  advantage  of  his  own  wrong  (c). 

In  addition  to  the  restrictions  on  alienation  which  have 
been  already  mentioned, — the  object  of  which,  is  the  pro- 
tection of  the  successor,— ecclesiastical  persons  who  have 
the  cure  of  souls  are  restrained  from  cluarging  their  bene- 
fices so  as  to  render  them  liable  to  the  payment  of  pension 
or  profit  thereout,  even  in  their  own  time(d);  a  pro- 

(k)  As  to  these  statutes,  see  also  (a)  Co.  Litt.  44. 

89  &  40  Geo.  3,  c.  41,  by  which  they  (6)  See  Pennington  p.  Cardale,  8 

are  explained  and  amended,  as  re-       H.  &  N.  Q^Q, 
gards  the  condition  as  to  the  "ac-  (c)  Co.  Litt.  45. 

customed  rent"  (d)  See  Bac.  Abr.  Leases  (F). 

h2 
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vision  intended  for  the  protection  of  the  incumbents  them- 
selves. This  is  by  force  of  the  13  Eliz.  c.  20,  a  statute 
that  was  once  repealed  by  the  43  Geo.  III.  c.  84,  s.  10, 
but  which  has  been  since  revived  by  57  Geo.  III.  c.  99(«). 
Under  this  statute  of  Elizabeth,  it  has  been  held  that  an 
instrument  framed  as  a  lease,  but  amountrng  in  substance 
and  design  to  a  chai^,  is  illegal  and  void  (/) ;  and  that 
not  only  a  direct  charge,  but  an  agreement  to  charge  a 
living,  fidls  under  the  same  consideration  (g)» 

Such  continued,  from  the  reign  of  Queen  Elizabeth  to 
that  of  Eling  William  the  fourth,  to  be  the  state  of  the  law 
in  this  matter,  subject  only  to  partial  relaxations  from 
time  to  time  introduced  by  various  acts  of  parliament, 
enabling  ecclesiastical  and  other  corporations  to  make, 
for  certain  purposes  of  importance,  certain  dispositions  of 
property  held  in  their  corporate  capacity, — such  as  in 
general,  and  under  ordinary  circumstances,  it  would  have 
been  beyond  their  power  to  make  (A).  But  in  the  reign 
last  mentioned,  a  new  series  of  more  general  legislation  on 
the  subject  of  grants  or  leases  by  ecclesiastical  persons, 
may  be  said  to  have  commenced,  involving  sometimes 
additional  restriction,  but  more  frequently  relief  from  re- 
strictions before  existing. 

(e)  Shaw  o.  Pritchard,  10  B.  &  C.  Will  4,  c.  20,  are  17  Car.  2,  c.  S, 

241.    The  67  Geo.  S,c.  99,  has  been  s.  7  (revived  by  6  Vict.  c.  87); 

Itaelf  in  turn  repealed  by  1  &  2  Vict.  29  Car.  2,  c.  8  (extended  by  1  &  2 

e.  106,  but  without  affecting  the  re-  Will.  4,  c.  45 ;  1  &  2  Vict  c.  107, 

vival  of  1«  Eliz.  c.  20.  and  17  &  18  Vict  c  84);  17  Geo.  8, 

(/)  Shaw  V.  Pritchard,  ubi  sup.  c.  58  j  21  Geo.  8,  c.  66 ;  55  Geo.  8, 

(jg)  As  tothii  statute  see  Flight  c.  147;  1  Geo.  4,  c.  6;  5  Geo.  4, 

V.  Salter,  1  B.  &  Ad.  678  ;  Newland  c.  89  ;  6  Geo.  4,  c.  8 ;  7  Geo.  4,  c.  66  ; 

V.  Watkin,  9  Bing.  118 ;  Alchin  ».  5  &  6  Will.  4,  c.  76,  s.  139.    And 

Hopkins,  1  Bing.  N.  C.  99  j  Salt-  since  the  6  &  7  Will.  4,  c.  20,  there 

marshe  v.  Hewett,  1  Ad.  &  EL  812  ;  are  (besides  the  enactments  to  be 

Walthen  v.  Crofts,  20  L,  J.  (Ezch.)  presently  mentioned  in  the  text)  the 

267 1  Hawkins  v,  Gathercole,  24  L.  following :— 6  &  7  Will.  4,  c.  77,  s. 

J.  (Ch.)  882.  26 ;  c.  104,  s.  8 ;  1  8c  2  VicL  c.  81 ; 

(A)    Among    the    enactments  of  17  &  18  Vict.  cc.  84,  112;  20  &  21 

thia  description,   prior  to    6  &  7  Vict.  c.  18. 
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First,  by  6  &  7  WilL  IV.  c.  20  (i),  relative  to  the  r«- 
netra/ of  church  leases  (A),  it  is  proyided,  that  no  archbishop 
or  bishop,  ecclesiastical  corporation  sole  or  aggregate,  or 
other  spiritual  person,  nor  any  master  or  guardian  of  any 
hospital,  shall  grant  any  new  lease  of  their  lands  or  here- 
ditaments, by  way  of  renewal  of  a  lease  previously  granted 
for  two  or  more  lives,  until  one  or  more  of  the  persons 
for  whose  lives  it  was  granted,  shall  die :  and  then  only 
for  the  surviving  life  or  lives,  and  such  new  life  or  lives 
as  shall  serve  to  make  up  the  number  of  lives,  not  exceed- 
ing three,  for  which  the  first  lease  was  granted.  And  that 
where  such  previous  lease  was  for  forty,  thirty,  or  twenty- 
one  years,  the  renewed  lease  shall  not  be  granted  until 
fourteen,  ten,  or  seven  years  of  the  first  term  shall  have 
expired  respectively :  and  that  where  it  was  for  any  term 
of  years  whatever,  no  renewal  thereof  shall  be  granted  for 
any  life  or  lives.  The  Act,  however,  provides  that  when  it 
shall  be  certified  by  such  parties  as  therein  mentioned, 
that  for  ten  years  last  before  its  date,  it  had  been  the  usual 
practice  (such  practice  having,  in  the  case  of  a  corporation 
sole,  commenced  prior  to  the  time  of  the  person  for  the 
time  being  representing  the  corporation),  to  renew  such 
leases  for  forty,  thirty,  or  twenty-one  years,  at  shorter 
periods  than  fourteen,  ten  or  seven  years  respectively, — a 
renewed  lease  may  be  granted  conformably  to  such  usual 
practice  (/) :  and  also  that  nothing  therein  shall  prevent 
granting  a  renewed  lease  by  way  of  exchange  of  any 
life  or  lives  in  being,  for  which  a  lease  shall  have  been 
granted, — in  case  such  exchange  shall  be  approved  by  such 
authority  as  in  the  statute  specified  (m) ;  nor  shall  prevent  a 
lease  firom  being  granted,  with  a  view  to  confirm  any  title 
or  otherwise,  for  the  life  or  lives  of  the  same  person  or 

(t)  Explained  and  amended  by  6  (E),  rule  8 ;  Vivian  v.  Blomberg,  3 

&  7  Will.  4,  c.  64.  Bing.  N.  C.  31 1. 

(k)  For  the  former  state  of  the  law  (/)  6  &  7  Will.  4,  c.  20,  t.  3. 

on  this  subject  see  Bac.  Abr.  Leases  (m)  Sect.  5. 
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persons^  or  the  survivors  or  survivor  of  them ;  or  for  the 
same  term  of  years  as  the  lease  last  granted  (n). 

Next,  it  is  provided  by  5  &  6  Vict.  c.  27  (an  Act  for 
better  enabling  incumbents  to  demise  the  lands  belonging 
to  their  benefices  on  fiuming  leases),  that  it  shall  be  lawful 
for  an  incumbent,  with  consent  of  the  patron  and  bishop, 
by  deed  to  lease,  for  a  term  not  exceeding  fourteen  years, 
any  part  of  the  glebe  lands,  or  other  lands,  belonging  to 
the  benefice,  to  take  effect  in  possession  and  not  in  rever- 
sion ;  provided  that  there  be  a  reservafion  quarterly,  of  the 
best  rent  that  can  be  gotten, — ^that  no  fine  or  foregift  be 
taken  for  the  same, — that  no  lessee  be  made  dispunishable 
for  waste, — and  that  the  lease  contain  such  covenants  as  to 
cultivation,  management,  and  other  particulars,  as  the  Act 
particularly  specifies  (o).  It  is  also  provided,  that  where 
covenants  are  taken  for  a  particularly  expensive  mode  of 
cultivation,  the  term  may  be  extended  to  twenty  years  (p); 
but  that  before  any  lease  shall  be  granted,  a  competent 
surveyor  shall  be  appointed  by  the  bishop,  patron,  and 
incumbent,  who  shall  certify  that  the  lands  and  buildings 
are  proper  to  be  leased  under  the  provisions  of  the  statute, 
and  otherwise  report  upon  the  circumstances  of  the  case(y). 
And  further,  that  no  lease  shall  be  valid  unless  there  be 
reserved  out  of  the  same,  the  house  of  residence,  and  at 
least  ten  acres  of  the  land  lying  within  five  miles  of  it, 
and  situate  most  conveniently  for  actual  occupation  (r). 

It  is  also  enacted  by  5  &  6  Vict.  c.  108  («)— for  en- 
abling ecclesiastical  corporations,  sole  and  aggregate,  to 
grant  leases  for  long  terms  of  years — ^that  any  ecclesias- 
tical corporation,  aggregate  or  sole,  (except  any  college  or 
corporation  of  vicars  choral,  priest  vicars,  senior  vicars, 
custos  and  vicars,  or  minor  canons,  and  also,  except  any 
ecclesiastical  hospital,  or  the  master  thereof,)  with  consent 

(«)  6  &  7  Will.  4,  c.  20,  8.  7.  (r)  Sect  2. 

(o)  5&6  Vict.  c.  27,  8. 1.  (<)  This  statute  is  known  as  "The 

( p)  Ibid.  Ecclesiastical  Leasing  Act,  1842.** 
{q)  Sect.  3. 


•  ••• 

•  •  • 
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of  the  corporate  body,  of  which  we  shall  have  occasion 
to  speak  hereafter,  called  the  '^  Ecclesiastical  Commis- 
sioners for  England  (<)," — to  which,  where  the  lessor  is 
incumbent  of  a  benefice,  the  consent  of  the  patron  also 
must  be  added, — may  demise,  by  deed,  the  corporate  lands 
or  houses  for  any  term  not  exceeding  ninety-nine  years, 
to  take  effect  in  possession  and  not  in  reversion,  to  any 
person  willing  to  improve  or  repair  the  same :  but  so  as 
there  be  reserved  the  best  yearly  rent,  payable  half-yearly 
or  oftener ;  and  so  as  the  lease  be  made  without  fine  or  fore- 
gift,  and  contain  such  covenants  as  in  the  Act  particularly 
specified.  It  is  also  provided,  that  on  the  grant  of  such 
leases,  a  small  rent  may  be  reserved  during  the  six  first  years, 
with  an  increased  rent  aft;erwards(ti);  but  that  no  such 
lease  is  to  comprise  the  usual  house  of  residence,  its  out- 
buildings, or  pleasure  grounds(z;).  The  Act  also  contains  a 
similar  power  of  leasing,  (but  for  the  term  of  sixty  years 
only,)  with  respect  to  watercourses,  way-leaves,  railroads, 
and  other  like  easements  upon  or  over  the  property  be- 
longing to  such  ecclesiastical  persons  (w) ;  and  also  with 
respect  to  their  mines,  minerals,  or  quarries  (x).  But  it 
directs  that  any  increase  in  the  annual  value  of  benefices 
and  preferments  to  be  obtained  by  means  of  any  leases 
thereby  authorized,  or  a  portion  of  such  increase,  (as  the 
case  may  be,)  shall  upon  the  next  vacancy  thereof  be  paid 
over  to  the  Ecclesiastical  commissioners,  to  be  applied  in 
making  additional  provision  for  the  cure  of  souls  accord- 
ing to  the  statutes  in  that  behalf  provided  (y).  The  Act 
also  provides  that,  before  any  lease  shall  be  granted  under 
its  authority,  a  competent  surveyor  shall  be  appointed  by 
the  Ecclesiastical  commissioners,  with  consent  of  the  in- 
tended lessor,  who  shall  make  such  report  or  certificate  as 

{i)  As    to   these    commissioners,  (w)  Sect  4. 

vide  post,  p.  117.  (x)  Sect.  6.     Sec  Doe  d.  Bram- 

(tt)  5  &  6  Vict,  c  108,  B.  2.  mall  v.  Collinge,  7  C.  B.  954. 

(o)  Sect.  9.                   •  {y)  5&6  Vict  c.  108,  ss.  10—15. 
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to  the  intended  plan^  as  shall  be  deemed  necessary  (;2r). 
Provisions  are  also  contained  as  to  the  surrender  of  exist- 
ing leases  and  underleases^  for  the  purpose  of  granting  a 
new  lease  under  the  Act  {a).  And  it  is  enacted,  that  no 
ecclesiastical  person  or  his  representatives  shall  be  liable  to 
the  successor  on  account  of  any  dilapidations  which  may 
occur  in  houses  or  buildings,  while  the  same  are  held 
under  a  lease  granted  by  the  Act,  for  building  or  repairing 
purposes  (J).  This  Act,  however,  is  made  without  prejudice 
to  any  right  that  ecclesiastical  persons  have  under  the  for- 
mer law  to  grant  or  lease,  whether  by  renewal  or  other- 
wise ;  save  and  except  that  in  every  lease  hereafter  granted 
under  the  former  law,  of  lands  or  houses  which  shaU  have 
been  previously  leased  under  this  Act,— there  shall  be 
always  reserved  the  best  improved  rent  (payable  half- 
yearly  of  oftener),  without  taking  any  fine  or  foregift  for 
the  same  (c). 

It  is  also  provided  by  14  &  15  Vict  c.  104  (rf)— an  Act 
to  &cilitate  the  management  of  episcopal  and  capitular 
estates  in  England — that  any  ecclesiastical  corporation, 
sole  or  aggregate, — not  including  under  that  expression, 
however,  any  college  or  hospital  (e\ — ^may,  with  the  ap- 
proval in  writing  of  that  committee  of  the  Ecclesiastical  com- 
missioners, called  the  Church  Estate  Commissioners!/), 
sell  to  any  of  their  lessees  the  reversion,  estate,  and  inte- 

(z)  B  9i^  Vict.  c.  108,  s.  18.  paraoiii  vicar,  or  perpetual  curate,  or 

(a)  Secta.  16,  17.  other  incumbent  of  any  benefice;" 

(6)  Sect.  19.  but  by  24  &  26  Vict,  c  106,  a.  S,  it 

(c)  Sect.  8.  is  provided,  tbat,  notwithstanding 

(d)  Continued,  explained  and  the  eleventh  section  above  referred 
amended  by  16  &  17  Vict  c.  67,  ss.  to,  "any  rector,  vicar,  perpetual 
1,  4,  &c. ;  17  &  18  Vict  c  116  ;  20  curate,  or  incumbent,"  is  to  have  the 
&  21  Vict.  c.  74 ;  22  &  28  Vict  c.  same  powers  of  sale,  exchange,  and 
46 ;  28  &  24  Vict  c.  124,  s.  16 ;  24  enfiranchisement  as  are  possessed  by 
&  26  Vict  c.  106,  s.  8  ;  c.  181.  any  ecclesiastical  corporation  by  any 

(0    In    this  Act  (s.   11),   it   is      Act  then  in  force, 
enacted,  that  the  term  ecclesiastical  (/)  As  to  these  commissioners, 

corporation  is  not  to  include  "any      vide  post,  p.  117,  n.(0' 
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rest  of  the  corporation,  in  all  or  anj  of  the  lands,  tene- 
ments, and  hereditaments  comprised  in  the  lease ;  or  en- 
franchise any  copyhold  or  customary  land  held  of  any 
manor  belonging  to  the  corporation:  or  may  effect  ex- 
changes with  any  of  their  lessees ;  or  may  purchase  the 
estate  and  interest  of  any  such  lessees,  in  any  lands  be- 
longing to  the  corporation,  or  the  interest  of  any  holder 
of  copyhold  or  customary  land  of  such  manor.  It  is 
howeyer  provided,  that  the  Church  Estate  Commissioners 
shall  pay  due  regard  to  the  just  and  reasonable  claims  of 
the  present  holders  of  lands  under  lease  or  otherwise, 
arising  from  the  long-continued  practice  of  renewal  (ff). 

We  have  also  to  notice  21  &  22  Vict  c.  57  (A),— passed 
for  amendment  of  the  Act  of  5  &  6  Vict.  c.  108,  above 
mentioned, — by  which  it  is  provided,  that  in  any  case  in 
which  the  Ecclesiastical  commissioners  shall  be  satisfied 
that  all  or  any  part  of  the  lands  or  other  property  belong- 
ing to  any  ecclesiastical  corporation,  which  are  by  that  Act 
of  the  5  &  6  Vict,  authorized  to  be  leased,  might,  to  the 
permanent  advantage  of  the  estate  or  endowments  belong- 
ing to  such  corporation,  be  leased  in  any  manner,  or  be 
sold,  exchanged,  or  otherwise  disposed  of,  it  shall  be  law^ 
for  any  ecclesiastical  corporation,  aggregate  or  sole,  (ex- 
cept as  in  that  Act  excepted,)  from  time  to  time,  with  such 
consents  as  therein  mentioned,  and  with  the  approval  of 
the  said  commissioners  under  their  common  seal,  to  lease 
all  or  any  part  or  parts  of  the  lands  or  other  property, 
whether  the  same  shall  or  shall  not  have  been  previously 
leased  or  dealt  with  under  either  Act.  And  either  in 
consideration,  or  partly  in  consideration,  of  premium  or 
not,  or  for  such  other  considerations,  and  for  such  term  or 
terms,  and  under  such  covenants  or  agreements,  on  the 
part  of  the  lessee  or  lessees,  and  generally  in  such  manner, 
as  the  said  commissioners  shall  think  advisable.    And,  also, 

(g)  See  also  17  &  18  Vict.  c.  116,      copyholdert. 
8. 5,  as  to  the  method  of  ascertaining  (A)  This  statute  is  known  as  "  The 

such  right  of  renewati  in  the  case  of      Ecclesiastical  Leasing  Act,  1858." 


106   BK.  IV.   OF  PUBLIC  RIGHTS. — FT.  II.  OF  THE  CHURCH. 

with  the  like  consents  as  by  the  Act  of  the  5  &  6  Vict, 
are  required  (except  that  of  the  lord  of  a  manor ),  and 
with  the  approval  of  the  commissioners,  to  sell,  convey  in 
exchange,  or  by  way  of  partition,  or  otherwise  dispose  of, 
all  or  any  part  or  parts  of  such  lands  or  other  property, 
whether  the  same  shall  have  been  previously  leased  under 
either  Act  or  not,  for  such  equivalent, — either  in  money  or 
in  lands,  tenements,  or  hereditaments,  or  partly  in  money 
and  partly  in  lands,  tenements,  or  hereditaments, — or  for 
such  other  considerations  or  purposes  as  the  said  commis- 
sioners shall  deem  reasonable  and  proper ;  and  on  every 
such  exchange  or  partition  to  give  or  receive  any  sum  or 
sums  of  money  by  way  of  equality  of  exchange  or  par- 
tition. The  Act,  however,  contains  a  proviso  that  no 
such  sale  by  the  incumbent  of  a  benefice  shall  be  autho- 
rized by  the  commissioners,  unless  three  months'  notice,  in 
writing,  of  the  sale  proposed  shall  have  been  given  to  the 
bishop  of  the  diocese  in  which  the  benefice  is  situate. 
And  it  is  further  provided,  that  all  sums  of  money  to 
become  payable,  under  these  circumstances,  in  respect  of 
the  leases,  sales,  exchanges,  or  partitions,  shall  be  paid  to 
the  commissioners  as  if  they  were  the  sole  lessors  or 
vendors ;  and,  after  payment  of  the  expenses  incident  to 
the  transaction,  shall  be  laid  out  by  the  commissioners  in 
tlie  purchase  of  other  lands  and  hereditaments,  to  be  held 
by  the  corporation  in  whose  behalf  the  same  shall  have 
been  received.  And,  further,  that  no  sale,  exchange,  or 
partition,  shall  be  made  under  this  Act  for  amending  5  & 
6  Vict.  c.  108,  of  any  lands  or  hereditaments  held  so  as 
to  be  capable  of  being  sold,  eniranchised,  or  conveyed  in 
exchange,  according  to  the  provisions  of  14  &  15  Vict, 
c.  104,  above  referred  to,  so  long  as  any  of  the  powers 
contained  in  that  Act  for  sale,  en&ancliisement,  or  ex- 
change, shaU  remain  in  force,  with  reference  to  such  lands 
or  hereditaments.  And,  fiirther,  that  no  lease  of  any 
land  purchased  or  acquired,  or  in  which  the  estate  or  in- 
terest of  a  lessee,  or  of  a  holder  of  copyhold  or  customary 
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land  shall  be  purchased  or  acquired,  hj  any  ecclesiastical 
corporation  under  this  Act  for  amending  the  5  &  6  Vict, 
c.  108, — shall  (except  under  the  express  power  contained 
therein  or  in  5  &  6  Vict.  c.  108)  be  made  or  granted 
otherwise  than  fi'om  year  to  year,  or  for  a  term  of  years  in 
possession  not  exceeding  fourteen  years,  at  the  best  annual 
rent  that  can  be  reasonably  gotten  without  fine,  and  the 
lessee  not  to  be  made  dispunishable  for,  or  exempted  jBrom 
liability  in  respect  of,  waste  (A). 

It  is  also  enacted  by  23  &  24  Vict.  c.  124 — after  pro- 
visions with  respect  to  the  vesting  of  the  lands  of  sees^  on 
future  avoidances,  in  the  Ecclesiastical  commissioners,  and 
for  such  commissioners  assigning  out  of  them,  by  way  of 
endowment  to  the  archbishop  or  bishop,  such  lands  as  will 
secure  a  net  annual  income,  equal  to  that  named  for  such 
archbishop  or  bishop  by  any  act  of  parliament  or  order  in 
council  (t) — that  no  lands  assigned  as  the  endowment  of 
any  see  under  that  Act,  shall  be  granted  by  the  archbishop 
or  bishop  otherwise  than  from  year  to  year,  or  for  a  term 
of  years  in  possession  not  exceeding  twenty-one  years,  at 
the  best  annual  rent  that  can  be  reasonably  gotten  without 
fine ;  the  lessee  not  to  be  dispunishable  for,  or  exempted 
from  liability  in  respect  of,  waste.  And  so  that  in  every 
such  lease  such  or  the  like  covenants,  conditions,  and 
reservations  be  entered  into,  reserved,  or  contained  with 
or  for  the  benefit  of  the  archbishop  or  bishop  and  his 
successors,  as  under  the  first  section  of  the  5  &  6  Vict, 
c.  27  (formerly  set  forth)  are  to  be  entered  into  in  a  lease 
to  or  for  the  benefit  of  the  incumbent  and  his  successors, 
or  as  near  thereto  as  the  circumstances  of  the  case  will 
permit  (j)— but  where  under  the  said  first  section  of  that 


(h)  14  &  15  Vict,  c  104,8.  9.  iDcome  named  ai  aforesaid)  signify 

(i)  Similar  provisions  are  made      his  willingness  to  accept  an  endow- 
also  in  the  case  of  avoidances  which       ment  in  lieu  of  it     (See  23  8t  24 
happened  before  the  Act  passed,  if      Vict.  c.  124,  s.  4.) 
the  archbishop  or  bishop  (having  an  ( j)  Vide  sup.  p.  102. 

u6 
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Act  any  consents  are  required,  the  consent  only  of  the 
archbishop  or  bishop  shall  be  requisite.  But  there  is  a 
proviso  that  it  shall  be  lawful  for  the  archbishop  or  bishop, 
with  the  approval  of  the  Church  Estate  Commissioners, 
under  their  common  seals,  (which  the  commissioners  just 
named  are  empowered  to  affix  for  the  purpose  from  time 
to  time,)  to  grant  mining  or  building  or  other  leases  of 
any  such  lands,  for  such  periods,  for  such  considerations, 
and  generally  in  such  manner  as  they  may  think  fit ;  and 
that  it  shall  be  lawful  for  them  to  require  that  any  portion 
of  the  rent  reserved,  on  any  such  lease,  shall  be  payable 
to  the  Ecclesiastical  commissioners  {k). 

FinaUy,  by  24  &  25  Vict.  c.  105  (amended  by  25  &  26 
Vict.  c.  52), —.after  reciting  that  there  are  certain  eccle- 
siastical benefices  to  which  belong  manor  lands,  tenements, 
and  hereditaments,  which  by  custom  and  otherwise  the 
rectors,  vicars,  perpetual  curates,  or  incumbents  thereof 
have  power  to  grant  and  lease  out  for  lives  and  long  terms 
of  years,  and  that  such  grants  have  been  made  at  nominal 
annual  rents  to  the  prejudice  of  their  successors — it  is 
enacted  that  it  shall  not  be  lawful  for  any  prebendary  of 
any  prebend,  (not  being  a  prebend  of  a  cathedral  or 
collegiate  church,)  rector,  vicar,  perpetual  curate,  or  in- 
cumbent, who  afler  the  passing  of  the  Act  shall  become 
possessed  or  entitled  to  any  manors,  lands,  tenements,  or 
hereditaments  belonging  to  any  ecclesiastical  benefice,  to 
lease  or  to  grant  out  the  same  by  copy  of  court  roll  in 
consideration  of  any  fine,  premiiun,  or  foregift,  or  to  lease 
or  grant  out  the  same  in  any  other  way  than  is  authorized 
by  the  provisions  of  5  &  6  Vict.  cc.  27,  108  ;  14  &  15 
Vict.  c.  104;  21  &  22  Vict.  c.  57,  and  23  &  24  Vict, 
c.  124  (/). 

Having  thus  endeavoured  to  explain  in  some  measure 

(Ar)  23  &  24  Vict.  c.  124,  ss.  2—8.  vicars,   perpetual   curates    and    in- 

(0  By  24  &  25  Vict.  c.  105,  s.  2,  cumbents  are  preserved  during  their 

the  rigrhts  of  leasing,  &c.  possessed  respective  incumbencies. 

by    present    prebendaries,    rectors, 
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the  state  of  the  law  with  respect  to  the  endowments  and 
provisions  of  the  Church,  properly  so  called,  we  shall 
conclude  with  some  notice  of  certain  profits  of  little  com- 
parative importance ;  but  which,  as  forming  a  part  (however 
trivial)  of  the  revenues  of  the  clergy,  ought  to  be  con- 
sidered in  connection  with  the  subject  of  this  chapter.  We 
allude  to  those  fees  and  dues  which  go  by  the  name  of 
wrplicefees  (being  payable  on  baptisms,  burials,  marriages^ 
and  the  like) ;  and  to  Easter  offerings,  and  mortuaries :  all 
which  are  mentioned  generally  in  our  books  by  the  name 
of  oblations,  and  are  of  great  antiquity.  Indeed,  it  is  said 
that  voluntary  oblations,  (from  which  these  probably 
emanated,)  once  formed,  with  the  produce  of  such  lands 
as  had  been  voluntarily  bestowed,  the  whole  revenue  of 
the  Church ;  until  in  the  fourth  century  it  was  enriched 
with  tithes  (m). 

With  respect  to  the  surplice  fees,  it  is  said  that  none 
are  due  to  the  minister  as  of  common  right,  but  that 
they  depend  upon  special  custom  only  (n) ;  while  as  to 
Easter  offerings,  on  the  other  hand,  it  is  laid  down  that 
they  are  due  of  common  right ;  and  that  at  twopence  per 
head,  (unless  it  has  been  usual  to  pay  more,)  to  him  who 
exercises  the  spiritual  function  (o).  However  this  may  be, 
the  liability  to  pay  oblations  generally,  is  recognized  by 
the  statute  law.  For  by  2  &  3  Edw.  VI.  c.  13,  all  who, 
by  the  laws  and  customs  of  the  realm,  ought  to  pay  offer- 
ings, shall  yearly  pay  them  to  the  parson  or  vicar  of  the 
parish  at  the  four  most  usual  offering  days ;  or  otherwise 
at  Easter:  and  by  7  &  8  WiU.  III.  c.  6,  and  53  Geo.  III. 
c.   127,  every  person  shall  henceforth  pay  all  offerings, 

(m)  Jac.   Law    Diet.   Oblations ;  v.  Williams,  6  Taunt  277 ;  Gilbert 

Rennellv.  Bishop  of  Lincoln,  7  Barn.  v.  Buzzard,  8  Phill.  360;  Spry  v. 

&  Cress.  153.  Gallop,  16  Mee.  &  W.  716. 

(»)  3  61.  Com.  90;   Com.  Dig.  (o)  Com.    Dig.    Dismes  (B.  I); 

Dismes  (B.  1);  Burdeauz  v.  Lan-  Laurence   v.   Jones,    Bunb.    178; 

caster,   1   Salk.    882 ;    Andrews  v,  Egerton  v.  Still,  Bunb.  128. 
Cawthome,  Willes,  536;  Littlewood 
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oblations^  and  obventions  {p)to  the  several  rectors,  vicars, 
and  others  to  whom  they  are  due.  And  they  are  made 
recoverable  before  two  justices  of  the  peace,  where  their 
amount  does  not  exceed  10/.  ;  or,  (where  due  from 
Quakers,)  50/.  (q).  Moreover,  in  new  churches  and 
chapels  built  under  the  Church  Building  Acts(r),  and 
the  "  New  Parishes  Acts  "  («),  (of  which  we  shall  pre- 
sently speak  more  at  large,)  the  payment  both  of  fees  and 
offerings  to  the  minister  and  clerk  respectively,  is  specially 
regulated  and  secured. 

As  to  mortuaries,  (on  which  the  learning  is  more  copious,) 
they  are  stated  by  Blackstone  to  be  [a  sort  of  ecclesiastical 
heriots  (t),  being  a  customary  gift  claimed  by  and  due  to 
the  minister,  in  very  many  parishes,  on  the  death  of  his  pa- 
rishioners (tt).  They  seem  originally  to  have  been,  like  lay 
heriots,  only  a  voluntary  bequest  to  the  church ;  being  in- 
tended (as  Lyndewoode  informs  us,  from  a  constitution  of 
Archbishop  Langham),  as  a  kind  of  expiation  and  amends 
to  the  clergy,  for  the  personal  tithes  and  other  ecclesiastical 
duties,  which  the  laity  in  their  lifetime  might  have  neglected 
or  forgotten  to  pay.  For  this  purpose,  after  {x)  the  lord's 
heriot  or  best  good  was  taken  out,  the  second  best  chattel 
was  reserved  to  the  church  as  a  mortuary  (y).     And  there- 

(p)  It  has  been  held  that  "mor-  (*)  See  6  &  7  Vict  c.  37,  s.  15 ; 

tuaries"   do  not  come  within  the  19  &  20  Vict.  c.  104,  s.  12. 

provision!  of  7  &  8  Will.  3,  c.  6.  (<)  2   Bl   Com.  p.  425.      As  to 

(Ayrton  V.  Abbott,  14  Q.  B.  1.)  heriots,  vide  sup.  vol.  i.  p.  636.     It 

(g)  By  the  same  statutes,  and  by  is  to  be  observed  that  "  mortuaries" 

5  &  6  Will.  4,  c.  74,  and  4  &  5  Vict.  are  not  the  same  as  <<  burial  fees." 
c.  36,  offerings  and  other  ecclesias-  Willes,  538,  (n.)     And  see  the  case 
tical  dues,  cannot  be  recovered  in  of  Ayrton  v.  Abbott,  above  cited, 
the  superior  courts,  or  in  the  eccle-  (m)  None  is  due  of  common  right, 
siastical  courts,  where  the  amount  but  by  custom  only.     2  Inst  491. 
does  not  exceed  10/.  (or  in  the  case  (x)  Co.  Litt.  185. 

of  Quakers,  50/.),  and  no  matter  of  (y)  "  Si  decedensplura  habuerii  ami- 

title  comes  in  question.  malia,  opiimo  cui  de  jure  fiterit  de- 

(r)  See  59  Geo.  3,  c.  134,  s.  1 1 ;  1  bitutn  reservaio,  eeclesia  sua  tine  dolo, 

6  2  Will.  4,  c.  38,  8.  14;  14  &  15  fraudeySeucontradictionequdlibet,  pro 
Vict.  c.  97,  ss.  2 — 6,  18.  recompentatione  sublraciationis  deci- 
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[fore  in  the  laws  of  King  Canute  {z)  this  mortuary  is  caUed 
soul-scot  (faplfceatc),  or  symbolum  aninuB(a\ 

It  was  antientlj  usual  in  this  kingdom  to  bring  the 
mortuary  to  church,  along  with  the  corpse,  when  it  came 
to  be  buried;  and  thence  it  is  sometimes  called  a  cor^e- 
present;  a  term  which  bespeaks  it  to  have  been  once  a 
voluntary  donation.  However,  in  Bracton's  time,  so  early 
as  Henry  the  third,  we  find  it  riveted  into  an  established 
custom  :  insomuch  that  the  bequests  of  heriots  and  mor- 
tuaries were  held  to  be  necessary  ingredients  in  every 
testament  of  chattels.  '^  Imprimis  autem  debet  quilibet,  qui 
testamentum  fecerity  dominum  suttm  de  meliori  re  quam  ha^ 
buerit  recognoscere ;  et  postea^  ecclesiam  de  alid  meliori.'' 
But  yet  this  custom  was  different  in  different  places,  ^^  in 
quibusdam  locis  habet  ecdesia  melitts  animal  de  consuetudine ; 
in  quibusdam  secundum^  vel  tertium  melius;  et  in  quibusdam 
nihil:  et  idea  consideranda  est  consuetudo  loci(Jb)J*^  This 
custom  still  varies  in  different  places,  not  only  as  to  the 
mortuary  to  be  paid,  but  the  person  to  whom  it  is  payable. 
In  Wales,  a  mortuary  or  corse-present  was  due  upon  the 
death  of  every  clergyman  to  the  bishop  of  the  diocese;  till 
abolished,  upon  a  recompence  giv^i  to  the  bishop,  by  the 
statute  12  Ann.  st  2,  c.  6.  And  in  the  Archdeaconry  of 
Chester,  a  custom  also  prevailed,  that  the  bishop,  who  was 

marum  pertanalium,  iteenon  et  oblo'  1409,  by  a  similar  policy  in  France, 

tionum,  teeundum  fMlius  animal  reset'  every  man    that  died  without  be- 

velur,  post  obitumt  pro  salute  anima  queathing  a  part  of  his  estate  to  the 

Mctf/'—Provinc  L  1,  tit.  8.  church,  which  was  called  dying  with- 

(«)  C.  18.  ou/ coi7/«Mion,  was  formerly  deprived 

(a)  "  In  pursuance  of  the  same  of  Christian  burial ;  or,  if  he  died 

'*  principle,"  says  Blackstone,  vol.  ii.  intestate,  the  relations  of  the  de- 

p.  425,   '*by  the  laws   of  Venice,  ceased,    jointly   with    the    bishop, 

**  where  no  personal  tithes  have  been  named  proper  arbitrators  to  deter- 

"  paid  during  the  life  of  the  party,  mine  what  he  ought  to  have  given 

"  they  are  paid  at  his  death,  out  of  to  the  church,  in  case  he  had  made 

**  his  merchandize,  jewels,  and  other  a  will.     And  he  cites  Montesquieu, 

"  moveables    (Panormitan.  ad   De-  Sp.  L.  b.  28,  c.  41. 

"  cretal.  1.  3,  t.  20,  c.  32);*    He  also  (6)  Bract.  1.  2,  c.  26 ;  Flet  1.  2, 

remarks,  that  previously  to  the  year  c.  57. 
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[also  archdeacon^  should  have  at  the  death  of  every  clergy- 
man dying  therein  his  best  horse  or  mare,  bridle,  saddle, 
and  spurs,  his  best  gown  or  cloak,  hat,  upper  garment 
under  his  gown,  and  tippet,  and  also  his  best  signet  or 
riiig(c).  But  by  statute  28  Geo.  II.  c.  6,  this  mortuaiy  is 
directed  to  cease ;  and  the  Act  settled  upon  the  bishop  an 
equivalent  in  its  room. 

The  variety  of  customs  with  regard  to  mortuaries, 
giving  frequently  a  handle  to  exactions  on  the  one  side, 
and  frauds  or  expensive  litigations  on  the  other,  it  was 
thought  proper  by  statute  21  Hen.  YIII.  c.  6,  to  reduce 
them  to  some  kind  6f  certainty.  For  this  purpose  it  is 
enacted  that  all  mortuaries  or  corse-presents  to  parsons  of 
any  parish  shall  be  taken  in  the  following  manner ;  unless 
where  by  custom  less  or  none  at  all  is  due ;  viz.,  for  every 
person  who  does  not  leave  goods  to  the  value  of  ten  marks, 
nothing :  for  every  person  who  leaves  goods  to  the  value 
of  ten  marks  and  under  thirty  pounds,  3«.  4(f. ;  if  above 
thirty  pounds  and  under  forty  pounds,  6s.  Sd. ;  if  above 
forty  pounds,  of  what  value  soever  they  may  be,  10^.  and  no 
more.  And  that  no  mortuary  shall,  throughout  the  king- 
dom, be  paid  for  the  death  of  sjijfeme  covert;  nor  for  any 
child ;  nor  for  any  one  of  fiill  age,  that  is  not  a  house- 
keeper ;  nor  for  any  wayfaring  man ;  but  such  wayfaring 
man's  mortuary  shall  be  paid  in  the  parish  to  which  he 
belongs.  And  upon  this  statute  stands  the  law  of  mor- 
tuaries to  this  day.] 

(c)  Hinde  v.  Bishop  of  Chester,  Cro.  Car.  237. 
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CHAPTER  IV. 

OF  BXTEKSI0N8  OF  THE  ORIGINAL  CHURCH  ESTA- 
BLISHMENT— AND  HEREIN  OF  CHAPELS — OF  NEW 
CHURCHES  AND  CHAPELS— AND  NEW  ECCLESIAS- 
TICAL DISTRICTS  AND  PARISHES. 


The  constitution  of  the  Cliurch  of  England,  in  what 
regards  its  regular  and  proper  establishment  of  prelates, 
ministers,  churches  and  endowments,  as  above  explained, 
is,  for  the  most  part,  as  antient  as  the  common  law  itself. 
But  since  the  original  foundations  of  that  establishment 
were  laid,  and  particularly  in  our  own  times,  various 
alterations  have  been  introduced,  tending  greatly  to  im- 
prove and  enlarge  the  venerable  edifice — and  we  shall 
endeavour  to  give  some  account  of  these  in  the  course  of 
the  following  chapter. 

The  spiritual  ministrations  of  the  Church  are  mainly  in- 
trusted (as  may  be  inferred  from  the  preceding  statements), 
to  the  parochial  clergy — in  other  words,  the  rectors,  vicars, 
and  perpetual  curates  of  the  diflFerent  parishes  of  which  the 
realm  is  composed,  with  the  temporary  curates  whom  they 
may  think  fit  to  employ  for  their  assistance.  Each  parish 
contains  a  church,  with  a  permanent  incumbent  of  one 
of  the  three  descriptions  above  enimierated, — the  parochial 
division  of  the  kingdom  being  indeed  itself  referential  to  the 
establishment  of  churches  therein ;  every  place  in  which  a 
church  has  happened  to  be  erected  and  endowed,  having  re- 
ceived fix>m  remote  times  the  denomination  of  a  parish  (a). 

(a)  **  Faroekia  est  locus  in  quo  degit  Tide  sup.  vol.  i.  pp.  120,  121 ;  Hal. 

populut  aiieujut  eecUtuB."    (Jeffrey's  lam,  Mid.  Ages,  vol.  ii.  p.  205,  7dk 

ease,  6  Rep.  67  a.)   As  to  the  forma-  edit, 
tion  of  parishes  and  parish  churches, 

VOL.  m.  I 
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These  parishes  when  first  founded  were  presumably,  in 
general,  of  a  size  and  population  proportioned  to  the  esta- 
blishment of  the  single  church  and  minister  thus  respectivelj 
provided  for  them ;  and  the  number  of  them  has,  fix)m  a 
very  early  period,  been  such  as  to  comprehend  ahnost  the 
entire  reahn— there  being  comparatively  but  very  few  and 
scanty  portions  of  territory  which  have  remained  extra- 
parochiaL 

To  the  uniformity  of  this  system  the  only  exception  was, 
that  in  certain  parishes  chapels  were  founded,  in  which 
divine  service,  and  (in  some  instances)  the  rites  of  sacra- 
ment and  sepulture,  might  be  lawfiilly  celebrated,  in  the 
same  manner  as  in  the  parochial  churches  themselves. 
These  chapels  are  of  various  descriptions.  Some  are 
private y  being  erected  for  the  use  only  of  particular  persons 
of  rank,  to  whom  this  privilege  was  conceded  by  the  pro- 
per authorities — while  others  are  public,  and  designed  for 
the  benefit  of  particular  districts  lying  within  the  parochial 
ambit(&).  These  last  were,  in  general,  founded  at  some 
period  later  than  the  parish  church  itself;  and  were 
designed  for  the  accommodation  of  such  of  the  parishioners 
as  in  course  of  time  fixed  their  residence  at  a  distance  fix>m 
its  site;  and  chapels  so  circumstanced  are  described  as 
chapels  of  ease,  because  built  in  aid  of  the  original  church  (c). 
But  there  are  others  which  seem  to  have  been  coeval  with, 
and  independent  of,  the  parish  church ;  and  to  have  been 
designed  for  the  benefit  of  some  particular  districts  never 
included  within  its  pale,  though  locally  embraced  by  the 
parochial  division  {d).  With  respect  to  the  chapels  of  ease 
— also  called  chapels  belonging  to  the  mother  church{e) — 
they  are  either  parochial,  in  which  both  divine  worship  and 


(ft)  Oodolph.  Ab.  145 ;  Farnworth  (d)  Craven  v.  Sanderaon,  7  Ad.  & 

9.  Biihop  of  Chester,  4  B.  &  C.  668.      £1.  880. 

(c)  Wat«,  C.  L.  645 ;  Farnworth  (e)  Wats.  C.  L.  ubi  sup.    As  to 

V.  Bishop  of  Chester,  ubi  sup. ;  Reg.  making  chapels  of  ease  independent 
«•  Foley,  2  C.  B.  664.  of  the  parish  church,  see  1  &  2  Will. 

4,  c.  88 ;  I  &  2  Vict.  c.  107,  s.  7. 
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the  rites  of  sacrament  and  sepulture  are  performed— or 
mere  chapels  of  ease,  and  designed  for  divine  worship  only. 
But  as  to  chapels  of  ease  of  either  description,  these  doc- 
trines equally  prevail — that  of  common  right  the  nomi- 
nation to  them  is  in  the  incumbent,  and  cannot  be  taken 
from  him  except  by  agreement  between  himself,  the 
patron  and  the  ordinary  (/) ;  and  that  their  establishment 
in  any  parish  does  not  of  itself  deprive  the  inhabitants 
accommodated  therein,  of  the  right  of  resorting  to  the 
parish  church ;  nor,  on  the  other  hand,  does  it  exempt 
them  from  liability  to  its  repairs,  or  from  any  other  pa- 
rochial burthen  {g). 

To  the  nimiber  of  chapels  thus  created  in  antient  times 
considerable  additions  have  been  made  in  compara- 
tively modem  periods— many  new  chapels  of  ease  (parti- 
cularly in  towns)  having  latterly  been  built  and  endowed, 
to  meet  the  demands  of  a  population  beginning  to  over- 
flow: and  among  these  may  be  particularly  noticed  a 
species  of  recent  introduction,  C'eXkA  proprietary  chapels  (h) ; 
BO  called  because  they  are  the  property  of  private  persons, 
who  have  purchased  or  erected  them  with  a  view  to  profit 
or  otherwise  (i). 

But  these  casual  additions  to  our  regular  establishment, 
though  numerous,  were  not  found  adequate  to  the  growing 
exigency  of  the  case.  And  in  1 8 1 8  the  legislature  began  to 
apply  itself,  systematically,  to  the  great  object  of  extending 
the  accommodation  afforded  by  the  national  Church,  so  as 

(  /)  Farn worth  v.  Bishop  of  Ches-  rally  are.  These  free  chapels  are  al- 
ter, 4  B.  &  C.  568 ;  and  see  Dixon  ways  of  royal  foundation,  or  founded 
V.  Kershaw,  Amb.  528 ;  Duke  of  at  least  by  private  persons  to  whom 
Portland  v.  Bingham,  1  Hagg.  168.  the  crown  thought  fit  to  grant  the 

{g)  Ball  ».  Cross,  1   Salk.   165;  privilege.   WaU.  C.  L.  645 ;  1  Burn, 

see  Dent  «.  Rob,  1  You.  &  C.  1.    In  E.  L.  298. 

chapels  another  distinction  exists,  (A)  Moysey  v.  Hilcoat,  2  Hagg. 

with  which  it  did  not  seem  neces-  80. 

aary  to  incumber  the  text    Some  (<)  As  to  proprietary  chapels,  see 

9xejree  ehapeU,so  called  because  not  Bosanquet  v.  Heath,  9  W.  R.,  Q.  B. 

liable  to  the  visitation  of  the  ordi-  84. 
nary,  as  churches  and  chapels  gene- 

I2 


116   BK.  IV.  OP  PUBLIC  BIGHTS,^PT,  II,  OF  THE  CHUECII. 

to  make  it  more  commensurate  with  tlie  wants  of  the 
people*  In  that  jear^  and  diu*ing  the  inten^al  wliich  has 
since  elapBcd,  a  variety  of  statutes  have  been  passed  for 
this  purpose,  which  are  known  by  the  denomination  of  the 
Church-building  Acts  (j  )• 

Under  authority  of  these  Acts  the  Crown  appointed, 
for  a  limited  period,  a  corporate  body  of  commissioners 
under  the  title  of  "  Her  Majesty's  Commissi  oners  for 
Building  New  Churches j"  who  were  directed  to  examine 
into  tlie  state  of  parishes  and  extra-parochial  places  in 
England  and  Wales^  and  to  ascertain  where  the  accommo- 
dation of  additional  churches  and  chapeb  was  required ; 
and  out  of  the  fimds  placed  at  their  disposal  by  parhament 
to  cause  such  churches  and  chapeb  as  they  thought  neces- 
saiy  to  be  biultj  or  to  assist  the  parishioners,  or  any  persons 
Bubacribing  for  the  purpose,  mth  girants  or  loans  of  money. 
By  these  several  Acts,  also,  a  great  variety  of  additional 
powers  were  giunted  to  the  Commissioners,  with  respi^t 
not  only  to  the  building,  enlargement,  purchase  or  endow- 
ment of  churches,  but  to  the  di^neion  of  parishes,  (so  fiir  as 
ecclesiastical  purposes  were  concerned,  and  by  such  con- 
sents and  such  sanction  of  her  majesty  in  council,  as  in 
the  statutes  provided,)  into  separate  parishes  or  separate 
ecclesiastical  districts — ^and  with  respect,  also,  to  many 
other  piuposes  of  the  same  general  character. 

As  in  connection  with  all  these  purposes  the  statutes 
contain  a  vast  number  of  provisions  too  numerous  and  too 
complex  for  particular  notice  in  this  place,  and  as  their 
importance  is  in  some  raeasiUHj  superseded  by  the  intro- 
duction of  certain  other  recent  enactments,  of  which  we 
ihaU  presently  speak,  we  shall  content  ourselves  with 

( j)  58  Geo.  3,  c,  45  ;  59  Geo.  3,  4  &  5  Vkt.  c.  38,  b,  19  ^  6  Be  T  Vict 

c.  1S4  J  3  Geo.  4,  c.  72  ?  5  Geo.  4,  e.  57,  b.  24;  T  &  &  Vict  c  501  8  & 

ca05?  T&8  Geo,  4,  c.  72;  1  &2  9Vktc70i  9  &  10  Vict  cc.68,  88  j 

Will.  4,  c.  38  ;  2  &  3  Will.  4,  (u  61  r  11  &  12  Vict  cc.  37,  71 1  14  Sf  15 

7  Will  4  *  1  Vict  c  75;   I   &  2  Vict  c.  97;  17  &  18  Vict  cc,  14, 

Viot,  c.  lOe,  88.  25,  80  ?  c.  107  ;  2  &  32  ;   18  Be  19  Vict  o.  127. 
3  Vict  c.  49 ;  3  &  4  VkU  c  SO  j 
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stating,  that  the  powers  of  the  Church-building  Commis- 
sioners, after  being  long  and  largely  acted  upon,  have  been 
at  length  transferred  to  (A),  and  are  now  vested  in,  "  The 
Ecclesiastical  Commissioners,'' — a  corporate  bodj,  of 
which  we  will  here  proceed  to  state  the  origin. 

During  the  course  of  legislation  upon  church-building 
and  the  division  of  parishes  for  ecclesiastical  purposes  that 
has  been  just  described,  the  zeal  of  the  nation  was  also 
gradually  awakened  for  the  improvement  of  our  ecclesi- 
astical establishment  in  other  particulars — and,  in  the  year 
1835,  gave  birth  to  a  measm^e  of  the  utmost  importance. 
This  was  the  issuing  of  certain  royal  commissions,  directed 
to  consider  the  state  of  the  several  dioceses  of  England 
and  Wales,  with  reference  to  the  amount  of  their  revenues 
and  the  more  equal  distribution  of  episcopal  duties ;  and 
also  to  consider  the  state  of  the  cathedral  and  collegiate 
churches  in  England  and  Wales,  with  a  view  to  the  sugges- 
tion of  such  measures  as  might  render  them  most  conducive 
to  the  efficiency  of  the  established  church — and  fiuther^  to 
devise  the  best  mode  of  providing  for  the  cure  of  souls, 
with  special  reference  to  the  residence  of  the  clergy  in  their 
respective  benefices. 

The  persons  appointed  under  these  commissions,  having 
proceeded  to  the  execution  of  their  duties,  presented  several 
reports,  containing  a  variety  of  recommendations  for  im- 
provement of  our  ecclesiastical  system ;  and  these  were 
followed  by  an  act  of  parliament,  6  &  7  Will  IV.  c.  77, 
forming  certain  prelates  and  laymen  of  distinction  into  a 
body  corporate,  by  the  style  of  "  The  Ecclesiastical  Com- 
missioners for  England"  (/) ;  and  empowering  them  to  lay 

(k)  By  19  &  20  Vict.  c.  55.  14  &  15  Vict.  c.  104|    16  &  17 

(0  AsregardB  the  Ecclesiaatical  Vict  oc.  S5,  50;    19  &  20  Vict. 

Commiasionen,  see  also  the  follow-  cc.  55,  104;  20  &  21  Vict.  o.  74; 

ing  statutes,  3  &  4  Vict.  c.  118,  s.  28  &  24  Vict  cc.  69, 124.     By  18  & 

78;  4  &  5  Vict.  c.  89;  6  &  7  Vict  14  Vict  o.  94,  as.  1>  8,  authority 

cc  87,  77 ;  7  &  8  Vict  c  94  (re-  was  giTen  to  appoint  another  hoards 

pealed  as  to  sect  17  by  28  &  24  yiz.  that  of  Church  Estate  CommiB. 

Vict.  c.  124,  s.  1);  10  &  11   Vict*  sioners,  who  are  to  be  members  of 

c.  108  ;  18  &  14  Vict.  cc.  41,  94;  and  form  a  committee  of  the  former 
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before  the  sovereign  in  council,  such  Schemes  as  might  bo 
best  adapted  to  cany  the  aforesaid  recommendations  into 
effect  (ot).  And  it  was  enacted,  that  when  any  such 
Scheme  should  be  ratified  by  an  order  in  council,  duly 
registered  in  the  registry  of  the  diocese,  and  gazetted,  it 
should  have  the  same  effect  as  if  it  had  formed  part  of 
that  Act. 

In  pursuance  of  this  provision,  the  Ecclesiastical  Com- 
missioners— ^who  now  comprise  other  persons  in  addition  to 
the  original  members,  and  include  all  the  bishops  of  Eng- 
land and  Wales,  and  all  the  chief  justices,  as  well  as  other 
persons  of  distinction  (n) — proceeded  to  prepare  many  such 
Schemes  as  above  described ;  and  these,  being  afterwards 
embodied  in  orders  in  council  (o),  have  accordingly  ao 
quired  the  force  of  parliamentary  law.  By  these  Schemes, 
and  by  the  authority  of  occasional  acts  of  parliament  con- 
nected with  them,  various  alterations  have  been  made  in 
the  arrangement  and  limits  of  dioceses  (p), — including  the 
erection  of  the  new  sees  of  Ripon  and  Manchester  (y),  and 
the  union  of  the  sees  of  Gloucester  and  Bristol  And,  in 
order  to  augment  the  income  of  the  smaller  bishoprics, 
contribution  has  been  required  to  be  made  from  time  to 
time  from  the  revenues  of  the  larger,  without  prejudice 
however  to  the  rights  of  existing  prelates. 

Among  the  measures  of  Church  reform  thus  introduced, 
are  those  also  which  are  contained  in  3  &  4  Vict  c.  113, 
and  4  &  6  Vict.  c.  39.  These  statutes,  which  are  corn- 
board,  and  to  whom  all  matters  re-  up  to  24th  August,  1838,  twenty- 
lative  to  the  sale,  purchase,  manage-  three  in  number.  (Rogers's  Eoc.  L. 
roent,  &c.,  of  lands,  &c.,  are  to  be  868.) 
entrusted.  (p)  As  to  the  effect   upon  the 

(m)  By  13  &  14  Vict  c.94,  s.  26,  jurisdiction  of  the  different  Eccle- 
the  Ecclesiastical  Commissioners  are  siasttcal  Courts  produced  by  altera- 
required  to  lay  an  annual  report  be-  tions  thus  made  in  provinces,  dio- 
fore  the  Secretary  of  State,  to  be  by  ceses,  archdeaconries,  &c.,  see  10  & 
him  submitted  to  parliament,  of  all  1 1  Vict.  c.  98,  continued  by  22  & 
their  proceedings  for  the  current  23  Vict.  c.  45. 
year.  (q)  As  to  these  sees,   vide  sup. 

(n)  3  &  4  Vict.  c.  ]13»  s.  7&  vol.  i.  p.  120  (n.),  et  sup.  p.  10. 

(o)  These  orders  in  council  were* 
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monly  called  the  Cathedral  Acts(r),  among  a  great  variety 
of  other  arrangements,  provide  for  the  suspension  of  a  large 
nmnber  of  canonries, — subject,  in  certain  events,  to  a 
power  of  revival,  upon  condition  of  their  being  newly 
endowed  («) :  and  for  the  suppression  of  all  sinecure  rec- 
tories (O9  except  those  in  the  patronage  of  private  per- 
sons («) ;  and  for  the  suppression  of  certain  deaneries  (v) ; 
and -for  the  vesting  of  the  estates  and  profits  of  all 
such  preferments,  together  with  the  endowments  of  non- 
residentiary  prebends,  and  some  other  dignities  and 
offices,  in  the  Ecclesiastical  Commissioners  (w) ;  and  for 
the  consolidation  of  all  the  property  so  vested,  with  the 
accruing  interest,  into  a  common  fimd,  to  be  applied,  (in 
general,  and  under  such  authority  as  in  the  Acts  pro- 
vided,) to  make  additional  provision  for  the  cure  of 
souls,  in  parishes  where  such  assistance  shall  be  most 
required  {x). 

But  provisions  of  a  not  less  important  character  and  of 
still  more  recent  date,  in  reference  to  the  same  great  ob- 
ject of  putting  the  Church  into  a  state  of  foil  efficiency, 
are  to  be  foimd  in  the  6  &  7  Vict.  c.  37,  and  in  the 
7  &  8  Vict.  c.  94,  and  the  19  &  20  Vict.  c.  104,  for 
amending  and  extending  the  same(y).  The  second  of 
these  Acts— relating  to  matters  of  detail  only — it  will  be 

(r)  See  also  6  &  7  Vict  c.  77,  an  tended  by  23  &  24  Vict.  c.  124,  a. 

Act  paased  to  regulate  the  **  Catbe-  12.    See  Report  of  Royal  Commis- 

dral  Cburchea  of  Wales  ;'*  and  28  &  sioners  to  inquire  into  tbe  atate  and 

24  Vict.  cc.  59, 124.  condition  of  the  Catbedrals  and  Col- 

(«)  8  &  4  Vict.  c.  118,  a.  20.  legiate  Churahea  of  England  and 

(/)  Ibid.  la.  48,  54;  4  &  5  Vict  Walea.    This  Report  was  published 

c.  89,  8. 17:  et  ?ide  sup.  p.  25.  September,  1854. 

(tc)  As  to  these,  also,  provision  is  (y)  These  statutes  may  be  cited 

made  for  suppressing  them,  with  the  respectively  as  the  *'  New  Parishes 

concurrence  of  the  patrons.    (8  &  4  Act,  1848,  1844,  or  1856,"  as  the 

Vict.c.  118,6.  48.)  case  may  require.    (19  &  20  Vict. 

(e)  8  &  4  Vict  c.  118,  8s.21,  51 ;  c  104,  s.  85.)    The  two  first,  are 

4  &  5  Vict.  c.  89,  s.  6.  also  known  as  Sir  Robert  Peel'a 

(10)  8  &  4  Vict  c  1 18,  ss.  49, 51 ;  Acts ;  and  the  last,  as  The  Marquis 

4  &  5  Vict  c.  89,  ss.  6,  7.  of  Blandford's. 

(x)  8  &  4  Vict  c.  118,  s.  67,  ex- 
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sufficient  to  have  thus  mentioned.  But  of  the  first  and 
the  last^  as  &11  an  account  must  be  giren  as  is  consistent 
with  010*  limits. 

The  6  &  7  Vict  c.  37  (z),  afker  reciting  that  ''it  is  ex- 
pedient to  make  better  provision  fi)r  the  spiritual  cure  of 
populous  pariflhefl^  and  to  render  the  estates  and  revenues 
vested  in  the  Ecclesdastical  Commissioners  for  England, 
and  the  fimds  at  the  disposal  of  the  governors  of  Queen 
Anne's  bount7,  applicable  immediately  to  such  purpose," 
enables  the  former  to  borrow  from  the  latter  the  capital 
sum  of  600^000/.  three  per  cent,  reduced  bank  annuities: 
which  capital  may  be  afterwards  increased  by  similar  loans, 
if  required.  And  all  monies  accruing  to  the  said  Gcnn- 
missioners,  by  reason  of  the  suspension  of  canonries  under 
the  Cathedral  Acts  of  3  &  4  Vict  and  4  &  5  Vict,  above 
referred  to,  together  with  all  the  lands  and  hereditaments 
thereby  vested  in  them,  are  charged  by  way  of  security 
for  the  repayment  of  such  loans  (a).  The  statute  in  quesr 
tion  then  proceeds  ftuiher  to  recite,  that  there  are  divers 
parishes,  chapelries,  and  districts  of  great  extent,  and  con- 
taining a  large  population,  wherein  the  provision  for  wor- 
ship and  pastoral  superintendence  is  insufficient;  and 
enacts,  that  if  at  any  time  it  shall  be  made  to  appear  to 
the  Ecclesiastical  Commissioners,  that  it  would  promote 
the  interest  of  religion  that  any  part  of  such  parishes, 
chapelries,  or  districts,  or  any  extra-parochial  places, 
should  be  constituted  a  separate  district  for  ecclesiastical 
purposes,  (the  same  not  containing  any  consecrated  church 
or  chapel  in  use  for  divine  worship,)  it  shall  be  lawful  by  the 
authority  in  the  Acts  provided, — ^that  is  to  say,  a  Scheme 
prepared  by  the  Ecclesiastical  Commissioners,  and  an 
order  issued  by  her  majesty  in  council  ratifying  such 
Scheme, — and  with  consent  of  the  bishop  of  the  diocese 
under  his  hand  and  seal,  to  set  out  such  district  accord- 

(z)  The  6  &  7  Vict.  c.  37,  extends      Sark,  and  the  Scilly  Islands.   (Sect, 
to  England  and  Wales,  the  Isle  of      26.) 
Man,  Guernsey,  Jersey,  Alderney,  (a)  6  &  7  Vict  c.  37,  s.  4, 
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inglj  bj  metes  and  bounds^  and  to  fix  and  declare  its 
name  (ft).  The  Scheme,  howerer,  is  to  be  first  laid  before 
the  incumbent  and  patron,  so  as  to  give  them  an  oppor- 
tunity of  making  such  remarks  or  objections  as  may 
occur  (c). 

Upon  the  district  being  thus  constituted,  a  minister  is 
to  be  nominated  thereto,  with  an  income  of  not  less  than 
100/.  per  annum  (d) :  and  the  right  of  nomination  of  such 
minister  may  be  granted  and  assigned  to  any  ecclesiastical 
corporation,  or  any  of  the  universities  of  Cambridge, 
Oxford,  or  Durham,  or  any  of  their  colleges,  or  any 
private  person,  or  their  nominees,*- upon  condition  of  their 
contributing  to  the  permanent  endowment  of  such  minister, 
or  towards  providing  a  church  or  chapel  for  the  district,  in 
such  proportion  and  manner  as  shall  be  approved  by  the 
like  authority  (e) ;  but,  until  the  patronage  shall  be  so 
granted,  the  right  of  nomination  shall  belong  to  her  ma- 
jesty and  the  bishop  of  the  diocese  alternately  (/ ).  The 
fimds  placed  in  the  hands  of  the  Ecclesiastical  Commis- 
sioners, are  also  to  be  made  available  for  the  purpose  of 
endowing  or  augmenting  the  income  of  the  ministers  of 
the  new  districts  to  such  an  amount,  and  in  such  proportion 
and  manner,  as  the  Commissioners  may  in  their  Scheme 
(ratified  by  her  majesty  in  council)  recommend  (^). 

At  any  time  after  the  constitution  of  such  district,  and 
while  it  is  still  unprovided  with  a  church,  the  bishop  is 
also  empowered  to  license  any  building  within  the  same, 
for  performance  of  divine  service  (A) ;  and  may,  either  after 
such  building  is  procured  or  before,  license  the  minister  to 
perform  any  pastoral  duties  (with  the  exception  only  of 
burials  and  marriages)  in  such  district;  and  the  minister  so 
licensed  shall  be  considered  as  having,  to  that  extent,  the 
cure  of  souls  within  the  district,  and  that  independently  of 

(6)  6  &  7  Vict  c.  37,8.  9.  (/)  Sect,  21.     And  see  7  &   8 

(c)  Ibid.  Vict  c.  94.  s.  1. 
(rf)  Ibid.  (j?)  6  &  7  Vict  c.  37,  b,  19. 

(e)  Sect  20.  (A)  Sect  13. 


122  BK.  IV.  OP  PUBLIC  RIGHTS.— PT.  H.  OP  THE  CHUBCH. 

the  incumbent  of  the  parish  church  (i) :  and  he  shall  be  a 
body  corporate^  with  perpetual  succession,  by  the  style 
of  the  "  minister "  of  such  district.  But  after  a  church 
or  chapel  shall  have  been  built  or  purchased  for  the 
district,  approved  by  the  Commissioners,  by  an  instru- 
ment under  their  conmion  seal,  and  duly  consecrated, — 
the  district  shall  (immediately  upon  such  consecration) 
become   a  new  parish  for  ecclesiastical   purposes;    and 

shall  be  known  by  the  name  of  the  new  parish  of , 

instead  of  the  district  of ;  and  it  shall  become  lawM 

to  solemnize  marriages,  baptisms,  churchings,  and  burials 
therein  (A);  and  the  minister,  having  been  first  duly  li- 
censed by  the  bishop  to  such  new  parish,  shall  there- 
upon ipso  facto  become  "perpetual  curate"  thereof,  and 
shall  be  endowed  with  an  income  of  not  less  than  150^ 
per  annum{l)i  and  the  new  parish  and  church  shall  be 
deemed  to  be  a  perpetual  curacy  and  a  benefice  with  cure 
of  souls  to  all  intents  and  purposes;  and  two  fit  persons, 
being  members  of  the  Church  of  England,  shall  be  annually 
chosen,  by  the  perpetual  curate  and  inhabitants  of  the  new 
parish,  as  churchwardens;  and  be  charged  with  all  the 
ordinary  duties  of  churchwardens  in  ecclesiastical  matters, 
but  not  with  any  duties  as  overseers  of  the  poor(m). 

It  is  further  provided  by  the  same  Act,  that,  until  par- 
liament shall  otherwise  determine,  nothing  therein  con- 
tained shall  afl^t  any  right  or  liability,  ecclesiastical  or 
civil,  of  any  parish,  chapeliy,  or  district,  except  as  therein 
expressly  provided  (n);  and,  by  way  of  compensation  to 
the  incumbents  of  mother  churches,  whose  fees  or  emolu- 
ments shall  have  been  diminished  by  the  constitution  of 
new  districts  or  parishes, — an  annual  sum  may,  by  the 
proper  authority,  be  allowed  out  of  the  fimd  in  the  hands 
of  the  Ecclesiastical  Commissioners  (o). 

(0  6&7  Vict.c.  87,  B.  11.  of  a  district    church  to  he  rated 

(k)  Sect.  15.  parochially,  see.  Mills  ».  Rydon,  10 

(/)  Sect  9.  Exch.  67. 
(m)  Sect.  17.  (o)  6  &  7  Vict  c.  87,  s.  19. 

(n)  Sect  18.    As  to  the  liability 
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By  the  19  &  20  Vict.  c.  104(p)— the  last  of  the  three  Acts 
already  referred  to — ^it  is  made  lawfiil  to  constitute  a  district 
under  the  provisions  of  6  &  7  Vict.  c.  37,  and  7  &  8  Vict, 
c.  94,  notwithstanding  that  there  may  be  within  the  limits 
of  any  such  district,  a  consecrated  church  or  chapel  (j): — 
an  important  extension,  it  will  be  observed,  of  the  previous 
provisions  in  regard  to  this  subject,  which  allowed  the 
constitution  of  no  district  in  which  a  consecrated  church 
or  chapel  was  already  contained  (r).  The  Ecclesias* 
tical  Commissioners  are  also  empowered,  on  the  constitu- 
tion of  any  new  district,  to  specify  some  existing  or  in* 
tended  church  within  it,  as  the  parish  church  thereof:  and 
immediately  on  the  ratification  of  their  Scheme,  by  order 
in  council,  the  district  is  to  become  a  new  parish  accord-* 
ingly ;  and  the  church  so  specified,  the  church  thereof;  and 
the  inciunbent  of  such  church  liable  to  the  performance  of 
all  pastoral  duties  within  the  limits  of  the  new  parish  («)• 
And  it  shall  be  lawful  for  the  Commissioners  to  recommend 
the  constitution  of  such  district,  without  providing  in  the 
Scheme  for  the  same  the  permanent  endowment  required 
by  the  Act  of  6  &  7  Vict  c.  37, — if  it  shall  appear  to  them, 
and  it  shall  be  declared  in  their  Scheme,  that  lliere  is  reason 
to  expect  fix)m  other  sources  an  adequate  maintenance  for 
the  incumbent  (0. 

This  Act  contains  also  a  variety  of  provisions  extending 
the  provisions  of  6  &  7  Vict.  c.  37,  as  to  the  assignment  of 
the  right  of  patronage,  in  return  for  endowment  (u) ;  but  of 
a  character  too  copious  and  complicated  for  detail  in  this 
place  (x).     It  contains  also,  (besides  others  which  for  the 

(p)  The  19  &  20  Vict    c.  104,  (#)  19  Sc  20  Vict.  c.  104,  &  2. 

extends  to  England  and  Wales,  the  (/)  Sect.  8.    The  commissioners 

Isle  of  Man,  Guernsey,  Jersey,  Al-  may,  with  consent  of  the  bishop, 

demey,  Sark,  and  the  Scilly  Islands  order  that  pew  rents  may  be  taken 

(sect.  34).  in  any  church  to  which  a  district 

{q)  19  &  20  Vict.  c.  104,  s.  1.  may  be  assigned,  if  other  sources 

See  Hughes,  app.,  Denton,  resp.,  fail,  but  not  otherwise.    (Sect.  G.) 
5  C.  B.,  N.  S.  765.  («)  Vide  sup.  p.  121. 

(r)  Vide  sup.  p.  120.  (x)  19  &  20  Vict  c.  104,  ss.  16,  24. 
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same  reason  it  will  be  necessary  to  pass  over,)  a  provision — 
by  way  of  addition  to  powers  of  the  same  general  descrip- 
tion which  the  Commissioners  possess  by  derivation  fix>m  the 
Church-building  Commissioners  as  abeady  noticed  (y)— 
that  the  Commissioners  may,  by  the  authority  of  her  ma- 
jesty in  council  ratifying  their  Schemes  for  the  purpose, 
and  subject  to  such  consents  as  in  the  Act  specified,  divide 
any  parish  into  two  or  more  distinct  and  separate  parishes 
for  all  ecclesiastical  purposes  whatsoever,  making  regulation 
at  the  same  time  relative  to  the  duties  and  character  of  the 
incumbents  of  the  respective  divisions ;  and  to  the  per- 
formance of  the  offices  and  services  in  the  respective 
churches,  and  the  fees  to  be  taken  for  the  same  respec- 
tively; and  relative  to  any  other  matter  or  thing  which 
may  be  necessary  or  expedient  by  reason  or  in  conse- 
quence of  such  change  (z).  Such  a  division,  however, 
is  in  no  case  to  take  effect  until  the  next  avoidance  of 
the  church  of  the  parish  so  divided,  unless  with  the  con- 
sent in  writing  of  the  actual  incumbent  thereof  ((»). 


(y)  Vide  sup.  p.  116. 

(«)  19  &  20  Vict  c.  104,8.  25. 

(a)  Ibid.  That  heavily  loaded 
branch  of  law  which  consists  of  re- 
cent improTements  in  our  church 
system,  comprises  some  enactments 
in  the  present  reign,  which  have  not 


been  found  capable  of  convenient 
arrangement  in  the  text  of  this 
chapter  and  the  preceding  ones  of 
the  present  volume.  They  will 
chiefly  be  found  in  1  &  2  Vict.  cc. 
106,  107  ;  2  &  8  Vict  cc.  SO,  49; 
14  &  15  Vict  c.  97. 
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PART  III. 

OF  THE  SOCIAL  ECONOMY  OF  THE 
REALM. 


In  our  examination  of  PubKc  rights,  we  have  now  taken  a 
distributive  view  of  those  which  concern  the  relation  be- 
tween persons  in  authority,  and  persons  subject  to  autho- 
rity ;  and  have  thus  been  led  to  treat  successively  of  the 
Civil  Oovemment  and  of  the  Church,  But  there  are  many 
other  institutions  which  belong,  equally  with  these,  to  the 
division  of  public  rights, — as  relating  immediately  to  the 
commimity  at  large,  or  to  large  classes  of  it,  and  not  merely 
to  the  individual ;  and  which  yet,  as  having  no  connexion 
with  the  subject  of  government,  whether  civil  or  ecclesias- 
tical, have  hitherto  found  no  proper  place  in  our  disquisi- 
tions. In  conformity  with  the  division  laid  down  at  the 
outset  of  the  Book  (a),  these  may  be  designated  without 
impropriety,  it  is  conceived,  (though  perhaps  without  suffi- 
cient authority,)  as  the  laws  of  Social  Economy ;— and  the 
following  Part  will  be  devoted  to  the  examination  of  them 
under  their  principal  heads. 

(a)  Vide  sup.  vol.  ii.  book  iv.  Of  Public  Rights. 
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CHAPTER  I. 

OF  THE  LAWS  RELATING  TO  CORPORATIONS  (a). 


The  principle  of  those  social  institutions^  called  bodies  cor- 
porate (corpora  corporata)  or  corporations^  has  abreadj  been 
in  some  measure  explained  (&) ;  and  we  have  seen  that  they 
are  artificial  persons  endowed  with  the  legal  capacity  of 
perpetual  succession  (c). 

Of  these  [there  is  a  great  variety,  subsisting  for  the  ad- 
vancement of  religion,  of  leamiug,  or  of  commerce ;  in 
order  to  preserve  entire  and  for  ever  those  rights  and  im- 
munities, which,  if  they  were  granted  only  to  those  indi- 
viduals of  which  the  body  corporate  is  composed,  would 
upon  their  death  be  utterly  lost  and  extinct.  To  show  the 
advantages  of  these  incorporations  let  us  consider  the  case 
of  a  college  in  any  of  our  universities,  founded  ad  stiuleii- 
dum  et  orandum,  for  the  encouragement  and  support  of  re- 
ligion and  learning.  If  this  were  a  mere  voluntary  assem- 
bly, the  individuals  which  compose  it  might  indeed  pray. 


(a)  In  law  treatises,  the  treatment 
of  corporations  at  an  earlier  stage, 
may  in  one  point  of  Tiew  appear 
preferable ;  there  being  branches 
of  the  law  which  cannot  be  dis- 
cussed without  supposing  an  ac- 
quaintance, to  a  certain  extent,  with 
the  law  of  corporations.  Blackstone 
has  accordingly  inserted  them  in 
his  first  volume,  prior  to  any  consi- 
deration of  the  laws  of  property ;  a 
position,  it  is  conceiyed,  which  is 
liable  to  much  objection.  But  the 
arrangement  adopted  for  the  present 
work,  necessarily  assigns  the  sub- 


ject to  the  place  it  occupies  in  the 
text; — these  institutions  being  inci- 
dent to  the  division  of  public  rights, 
but  having  no  immediate  connec- 
tion with  church  or  state.  And  no 
inconvenience  appears  likely  to  at- 
tend our  method  in  this  respect,  as 
the  nature  of  corporations  has  al- 
ready been  explained  in  anticipa- 
tion, so  iar  as  appeared  necessary 
for  the  information  of  the  student  at 
the  time. 

{b)  Vide  sup.  voL  x.  pp.128,  S62, 
460,  477. 

(c)  Vide  sup.  vol.  i.  p.  8G2. 
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[study^  and  perform  scholastic  exercises  together,  so  long  as 
thej  could  agree  to  do  so :  but  they  could  neither  firame 
nor  receive  any  laws  or  rules  of  their  conduct — none,  at 
least,  which  would  have  any  binding  force,  for  want  of 
a  coercive  power  to  create  a  sufficient  legal  obligation. 
Neither  could  they  be  capable  of  retaining  any  privileges 
or  immunities:  for  if  such  privileges  be  attacked,  which  of 
all  this  unconnected  assembly  has  the  right  or  ability  to 
defend  them?  And  when  they  are  dispersed  by  death 
or  otherwise,  how  shall  they  transfer  these  advantages  to 
another  set  of  students  equally  unconnected  as  them- 
selves? 

So  also  with  regard  to  holding  estates  or  other  property, 
if  land  be  granted  for  the  purposes  of  religion  or  learning 
to  twenty  individuals  not  incorporated,  there  is  no  legal 
way  of  continuing  the  property  to  any  other  persons  for 
the  same  purposes,  but  by  endless  conveyances  firom  one 
to  the  other  as  often  as  the  hands  are  changed. 

But  when  they  are  consolidated  and  united  into  a  cor- 
poration, they  and  their  successors  are  then  considered  as 
one  person  in  law:  as  one  person  they  have  one  will,  which 
is  collected  firom  the  sense  of  the  majority  of  the  indivi- 
duals: this  one  will  may  establish  rules  and  orders  for  the 
regulation  of  the  whole,  (which  are  a  sort  of  municipal 
laws  of  this  little  republic ;)  or  rules  and  statutes  may  be 
prescribed  to  it  at  its  creation,  which  are  then  in  the  place 
of  natural  laws.]  Again,  [the  privileges  and  immunities, 
the  estates  and  possessions  of  the  corporation,  when  once 
vested  in  them,  will  be  for  ever  vested,  without  any  new 
conveyance  to  new  successors.  For  all  the  individual 
members  that  have  existed  firom  the  foundation  to  the  pre- 
sent time,  or  that  shall  ever  after  exist,  are  but  one  person 
in  law,  a  person  that  never  dies:  in  like  manner  as  the  river 
Thames  is  still  the  same  river,  though  the  parts  which  com- 
pose it  are  changing  every  instant. 

The  honour  of  originally  inventing  these  political  con- 
stitutions entirely  belongs  to  the  Romans.     They  were  in- 
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[troducedy  as  Plutarch  says^  by  Numa ;  who  finding,  upon 
his  accession,  the  city  torn  to  pieoes  by  the  two  rival  fiic- 
tions  of  Sabines  and  Romans,  thought  it  a  prudent  and 
politic  measure  to  subdivide  these  two  into  many  smaller 
ones,  by  instituting  separate  societies  of  every  manual 
trade  and  profession.  They  were  afterwards  much  con- 
sidered by  the  civil  law,  in  which  they  were  called  uni- 
versitateSy  as  forming  one  whole  out  of  many  individuals : 
or  collegia^  fix>m  being  gathered  together  (c).  They  were 
adopted  also  by  the  canon  law,  for  the  maintenance  of 
ecclesiastical  discipline ;  and  firom  them  our  spiritual  cor- 
porations are  derived.  But  our  laws  have  considerably 
refined  and  improved  upon  the  invention,  according  to  the 
usual  genius  of  the  English  nation, — ^particularly  with  re- 
gard to  sole  corporations,  consisting  of  one  person  only, — 
of  which  the  Roman  lawyers  had  no  notion ;  their  maxim 
being  that  tres  faciunt  collegium (d):  though  they  held, 
that  if  a  corporation  originally  consisting  of  three  persons 
be  reduced  to  one,  si  universitas  ad  unum  reditu  it  may  stiU 
subsist  as  a  corporation,  et  stet  nomen  universitatis(e).'\ 

Before  we  proceed  to  say  more  of  corporations,  it  will 
be  expedient  to  take  a  view  of  the  several  sorts  of  them ; 
but  here  we  must  premise  the  general  remark  that  we  have 
no  intention  for  the  present  to  take  any  notice  of  those 
kinds  which  may  be  created  (as  will  appear  hereafter)  under 
modem  statutes,  with  new  and  peculiar  incidents  by  way 
of  innovation  upon  the  principles  of  the  common  law;  but 
mean  to  confine  ourselves,  in  the  first  instance,  to  corpo- 
rations that  are  governed  by  those  principles, — or,  in 
other  words,  to  corporations  ordinarily  and  properly  bo 
called. 

[The  first  division  of  corporations  is  into  aggregate  and 
sole^  Corporations  aggregate  consist  of  many  persons 
united  together  into  one  society,  and  are  kept  up  by  a 
perpetual  succession  of  members  so  as  to  continue  for  ever 

(c)  Ff.  1.  8,  t.  4,  per  tot  {$)  Ft  8,  4,  7. 

{d)  Ff.  50, 16,  S,  9. 
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[ — of  which  kind  are  the  mayor  and  commonaltj  of  a  city, 
the  head  and  fellows  of  a  coUege,  the  dean  and  chapter 
of  a  cathedral  church.  Corporations  sole  consist  of  one 
person  only  and  his  successors,  in  some  particular  station ; 
who  are  incorporated  by  law,  in  order  to  give  them  some 
legal  capacities  and  advantages,  particularly  that  of  per- 
petuity, which  in  their  natural  persons  they  could  not  haye 
had.  In  this  sense  the  sovereign  is  a  sole  corporation  (/) ; 
so  is  a  bishop ;  so  are  some  deans  distinct  from  their  seve- 
ral chapters ;  and  so  is  every  parson  and  vicar  (g)^  And 
the  necessity,  or  at  least  use,  of  this  institution  wiU  be 
very  apparent,  if  we  consider  the  case  of  a  parson  of  a 
church.  At  the  original  endowment  of  pari^  churches 
the  freehold  of  the  church,  the  church-yard,  the  parsonage- 
house,  the  glebe,  and  the  tithes  of  the  parish,  were  vested 
in  the  parson  by  the  bounty  of  the  donor,  as  a  temporal 
recompence  to  him  for  his  spiritual  care  of  the  inhabitants; 
and  with  intent  that  the  same  emolument  should  ever 
afterwards  continue  as  a  recompence  for  the  same  care. 
But  how  was  this  to  be  effected  ?  the  freehold  was  vested 
in  the  parson ;  and  if  we  suppose  it  vested  in  its  natural 
capacity,  on  his  death  it  might  descend  to  his  heirs,  and 
would  be  liable  to  his  debts  and  incumbrances :  or  at  least 
the  heir  might  be  compellable,  at  some  trouble  and  ex- 
pense, to  convey  these  rights  to  the  succeeding  incumbent. 
The  law,  therefore,  has  wisely  ordained  that  the  parson, 
guatenus  parson,  shall  never  die,  any  more  than  the  sove- 
reign— by  making  him  and  his  successors  a  corporation. 
By  which  means  all  the  rights  of  the  parsonage  are  pre- 
served entire  to  the  successor ;  for  the  present  incumbent 
and  his  predecessor  who  lived  eight  centuries  ago,  are  in 
law  one  and  the  same  person ;  and  what  was  given  to  the 
one,  was  given  to  the  other  also. 

(/ )  Co.  Litt.  48.  for  dilapidations  in  hit  house  of  red- 

(^)  It  has  been  determined  that  a      dence.    Greaves  v.  Parfitt,  7  C.  B« 

«  vicar  choral "  is  a  corporation  solef      (N.  S.)  888. 

and  as  such  liable  to  his  successors 

VOL.  ni.  .  •  K 
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[Having  thus  marshalled  the  several  species  of  corpora- 
tions^  let  us  next  proceed  to  consider — I.  How  corporations 
in  general  may  be  created.  II.  What  are  their  powers, 
capacities  and  incapacities.  III.  How  corporations  are 
visited.     And  IV.  How  they  may  be  dissolved. 

I.  Corporations,  by  the  civil  law,  seem  to  have  been 
created  by  the  mere  act  and  voluntary  association  of  their 
members ;  provided  such  convention  was  not  contrary  to 
law,  for  then  it  was  iUicitum  collegium  (o).  It  does  not 
appear  that  the  prince's  consent  was  necessary  to  be  ac- 
tually given  to  the  foundation  of  them ;  but  merely  that 
the  original  founders  of  these  voluntary  societies, — ^for 
they  were  little  more  than  such, — should  not  establish  any 
meetings  in  opposition  to  the  laws  of  the  state. 

But  with  us  in  England,  the  sovereign's  consent  is 
absolutely  necessary  to  the  erection  of  any  corporation — 
either  impliedly  or  expressly  given. 

The  crown's  implied  consent  is  to  be  found  in  corpora- 
tions which  exist  by  force  of  the  common  law,  to  which  our 
former  kings  are  supposed  to  have  given  their  concurrence.] 
Of  this  sort  are  [the  sovereign  himself,  all  bishops,  parsons, 
vicars,  and  some  others  (p);  who  by. common  law  have 
been  held,  (as  far  as  our  books  can  show  us,)  to  have  been 
corporations  virtute  officii.  And  this  incorporation  is  so 
inseparably  annexed  to  their  offices  that  we  cannot  frame 
a  complete  legal  idea  of  any  of  these  persons,  but  we  must 
also  have  an  idea  of  a  corporation,  capable  to  transmit  his 
rights  to  his  successors,  at  the  same  time.  Another  method 
of  implication,  whereby  the  crown's  consent  is  presumed, 
is  as  to  all  corporations  by  prescription,  such  as  the  city  of 
London  and  many  other  (9),  which  have  existed  as  corpo- 
rations, time  whereof  the  memory  of  man  runneth  not  to 
the  contrary  (r) ;  and  therefore  are  looked  upon  in  law  to  be 

(o)  Ff.  47,  22, 1.  And  see  Smith  0.  Adkins,  8  Mee.  & 

ip)  BlackBtone  (toI.  1.  p.  472)  W.  362. 

enumerates  churehwardeiu  also.  But  (q)  2  Inst  8S0. 

these  are  only  a  quaH  corporation,  (r)  Vide  sup.  vol.  i.  p.  6S, 
as  he  himself  remarks,  ibid.  p.  894. 
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[well  created.  For  though  the  members  thereof  can  show 
no  legal  charter  of  incorporation ^  yet  in  cases  of  such  high 
antiquity^  the  law  presumes  there  once  was  one ;  and  that, 
by  the  variety  of  accidents  which  a  length  of  time  may 
produce,  the  charter  was  lost  or  destroyed. 

The  methods  by  which  the  crown's  consent  is  expressly 
given,  are  either  by  act  of  parliament  or  charter.  By  act 
of  parliament,  (of  which  the  royal  assent  is  an  indispensable 
ingredient,)  corporations  may  undoubtedly  be  created;] 
as  well  as  by  royal  charter  (js).  But  it  is  observable  that  the 
authority  of  parliament,  as  regards  their  creation,  has  been 
frequently  exercised  only  in  aid  or  corroboration  of  the 
royal  prerogative.  As  when  the  charter  of  the  Royal  Col- 
lege of  Physicians,  (of  the  tenth  year  of  Henry  the  eighth,) 
was  afterwards  confirmed  by  the  statute  14  &  15  Hen. 
VIII.  c.  5  (0-  Or  when  the  crown  was  permitted  by 
statute  5  &  6  W.  &  M.  c.  20,  to  erect  the  corporation  of  the 
Bank  of  England  with  certain  powers.  Or  when  by  the 
more  recent  statute  of  5  &  6  WilL  IV.  c.  76,  it  was  enacted, 
that,  upon  petition  of  the  inhabitant  householders  of  any 
borough  in  England  or  Wales,  the  king  might,  by  his 
charter,  incorporate  such  borough  according  to  the  provi- 
sions of  that  Act  (tt). 

The  creation  by  the  crown  of  a  body  corporate  [may  be 
performed  by  the  words  creamus,  erigimus^fundamusy  incoT" 

(t)  We  may  remark  here,  that  in  &  9  Vict.  c.  16),  The  Lands  Clauses 

acts  of  parliament  for   creating  or  Consolidation  Act,  1845(8  &  9  Vict 

regulating  corporations,  (which  are  c.  18,  amended  by  23  &  24  Vict  c. 

very  frequent   in  connection  with  106),  The  Railways  Clauses  Consoli- 

municipal  improvements,  and  with  dation  Act,  1845  (8  &  9  Vict  c.  20), 

railway,  canal,  dock  companies  and  The  Commissioners    Clauses    Act, 

similar  undertakings,)  it  has  latterly  1847   (10  &  11  Vict  c.  16),   The 

been  usual,  when  certain  objects  of  Harbours,  Docks,  and  Piers  Clauses 

an  ordinary  kind  are  in  view,  to  Act,   1847  (10  &  11  Vict  c.  27), 

introduce  an  adoption,  in  general  The  Towns  Improvement  Clauses 

terms,  of  certain  other  Acts,  con-  Act,  1847  (10  &  11  Victc.  34). 

solidating   the    provisions    usually  (t)  See  Dr.  Bonham's  case,  8  Rep. 

made  by  parliament  in  reference  to  107. 

such  objects.    These  consolidating  (u)  See   Rutter  o.  Chapman,    8 

Acts   are  chiefly— The   Companies  Mee.  &  W.  1. 
Clauses  Consolidation  Act,  1845  (8 
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[poramWi  or  the  like.  Nay,  it  is  held  that  if  the  crown 
grants  to  a  set  of  men  to  have  gildam  meroatariam,  a  mer- 
cantile meeting  or  aBsembly  (v\  this  is  also  sufficient  to 
incorporate  and  establish  them  for  ever  (x). 

The  crown,  (it  is  said,)  may  grant  to  a  subject  the  power 
of  erecting  corporations  (y),  though  the  contrary  was  for- 
merly held  (z).  That  is,  it  may  permit  the  subject  to  name 
the  persons  and  powers  of  the  corporation  at  his  pleasure ; 
but  it  is  really  the  sovereign  that  erects,  and  the  subject  is 
but  the  instrument :  for,  though  none  but  the  Crown  can 
make  a  corporation,  yet  qui  faoit  per  o/itim,  facit  per  se. 
In  this  manner,  the  Chancellor  of  the  Uniyersity  of  Oxford 
has  power  by  charter  to  erect  corporations ;  and  has  ac- 
tually often  exerted  it,  in  the  erection  of  several  matriculated 
companies  of  tradesmen  subservient  to  the  students.] 

When  a  corporation  is  erected,  a  name  is  always  given 
to  it  (a),  or,  supposing  none  to  be  actually  given,  will  attach 
to  it  by  implication ;  [and  by  that  name  alone  it  must  sue 
and  be  sued,  and  do  all  legal  acts.  Yet  a  very  minute 
variation  therein  is  not  material ;]  and  the  name  is  capable 
of  being  changed,  by  competent  authority  (6),  without 
affecting  the  identity  or  capacity  of  the  corporation  in  other 
respects  (c).  But  some  name  [is  the  very  being  of  its  con- 
stitution ;  and  though  it  is  the  will  of  the  sovereign  that 
erects  the  corporation,  yet  the  name  is  the  knot  of  its  com- 

(0)01^  signified  among  the  Saxpns  gUd  of  the  clergy  at  Canterbury, 

a  fraternity,  and  was  derived  from  the  and  a  gild  of  thegna  at  Cambridge, 
▼erb  Jilban,  to  pay,  because  every  («)  10  Rep.  30  1  1  RoU.  Ab.  513. 

roan  paid  his  share  towards  the  ex-  (y)  Bro.  Ab,  tit.  Prerog.  58 ;  Vin. 

penses  of  the  community.    Such  of  Prerog.  88,  pi.  76. 
these  gilds  as  were  commercial,  gra-  (%)  Year  Book,  2  Hen.  7i  13.  And 

dually  took  the  shape  of  our  present  see  by  Lord  Kenyon,  R.  0.  Coopers' 

municipal  corporations}  whose  place  Company,  7  T.  R.  548. 
of  meeting,  it  may  be  observed,  is  (a)Black8tone(vol.  i.  p.  475)8ays 

still  called  the  Gmid-haU,     Some  a  name  miw<  be  given;  but  it  appears 

curious  information  as  to  the  Anglo-  by  1  Salk.  191,  that  a  name  of  incor- 

Saxon  gilds  or  clubs  will  be  found  poration  may  be  implied. 
in  Turner's  Hist.  Ang.  Sax.  Tol,  iii.  (6)  See  Queen  v.    Registrar    of 

p.  98,  6th  ed.;    where  mention  is  Joint- Stock  Companies,  10  Q.  B. 

made,  among  other  instances,  of  a  839. 

(c)  4  Rep.  87. 
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[biBAtion^  without  which  it  could  not  perform  its  corporate 
fuootious(e7).  The  name  of  incorporation^  says  Sir  £• 
Coke^  is  as  a  proper  name  or  name  of  baptism ;  and  there- 
fore when  a  priyate  founder  gives  his  college  or  hospital  a 
name5  he  does  it  only  as  a  god-father;  and  by  that  same 
name  the  king  baptizes  the  incorporation  (e). 

II.  After  a  corporation  is  so  formed  and  named^  it  ac- 
quires many  powers^  rights,  capacities  and  incapacities; 
which  we  are  next  to  consider.] 

Among  these  are  some  which  attach  both  to  corporations 
sole  and  to  corporations  aggregate,  viz.  1,  They  may  par- 
chase  lands  and  hold  to  them  and  their  successors,  as 
natural  persons  may,  to  hold  to  them  and  their  heirs  (/) ; 
though  their  power  of  holding  land  is  subject  to  tl^e  pro- 
visions of  the  statutes  of  mortmain,  of  which  we  have  spoken 
in  a  former  place  (g).  And  2,  Aggregate  corporations,  (of 
the  eleemosynary,  or  ecclesiastical,  or  municipal  kind,)  and 
corporations  sole,  are,  in  general,  subject  to  certain  restric* 
tions  with  regard  to  the  alienation  of  their  lands,  a  point  to 
which  we  have  also  had  occasion  elsewhere  to  refer  (A).  But 
the  other  incidents  of  which  we  speak  belong,  in  general, 
to  corporations  aggregate  only :  viz.  3.  [They  may  sue  or 
be  sued,  implead  or  be  impleaded,  grant  or  receive,]  and  do 
all  other  acts,  by  the  corporate  name,  as  natural  persons 
may  by  their  individual  names.  4.  And,  as  a  corollary 
from  this,  they  are  amenable  to  such  judgments  as  shall 
be  given  against  them  in  any  suit,  in  respect  of  the  cor- 
porate property  only ;  and  not  so  as  to  fix  any  liability  on 
the  members,  or  corporators,  personally  or  individually  (i), 
5.  Their  acts  are  to  be  under  their  conamon  seal :  [for  a 

(rf)  GUb.Hi«t.C,  P.  182.  (A)  Vide  lup.  vol.  i.  p.  477  et 

{e)  10  Rep.  28.  seq.    Et  sup.  p.  96  et  seq. 

(/)  The  Case  of  Suttoa's  Hofpital.  (t)  The  maxim  of  the  civil  law  i« 

10  Rep.  30 ;  et  vide  sup.  vol.  i.  p.  the  same :  *<  Si  quid  uuiv§rtiiaH  dt- 

4:60.  hetur,  Hngulu  nen  dthetur  ;  nee  quod 

{g)  Vide  sup,  vol.  i,  pp.  469  et  debet  univereitas,  ringuli   debenU'*-^ 

seq.  Ff.  8,  4,  7. 
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[corporation^  being  an  invisible  bodj^  cannot  manifest  its 
intentions  by  any  personal  act  or  oral  discourse.  It  there- 
fore acts  and  speaks  only  by  its  common  seaL  For  though 
the  particular  members  may  express  their  private  consents 
to  any  act,  by  words  or  signing  their  names,  yet  this  does 
not  bind  the  corporation.  It  is  the  fixing  of  the  seal,  and 
that  only,  which  unites  the  several  assents  of  the  individuals 
who  compose  the  community,  and  makes  one  joint  assent  of 
the  whole  (/).]  There  are  some  personal  acts,  however,  as 
to  which  convenience  has  introduced  an  exception  to  this 
rule.  Thus  a  corporation  may  (through  its  head)  give 
command  to  a  bailiff  to  make  a  distress,  and  this  needs  not 
to  be  authenticated  under  the  common  seal  (w).  6.  They 
may  [make  bye-laws  or  private  statutes  for  the  better  go- 
vernment of  the  corporation ;  which  are  binding  on  them- 
selves, imless  contrary  to  the  laws  of  the  land(n),]  or  con- 
trary to  or  inconsistent  with  their  charter  (o),  or  manifestly 
unreasonable  (p).  [For  as  natural  reason  is  given  to  the 
natural  body  for  the  governing  it,  so  bye-laws  or  statutes 
are  a  sort  of  political  reason  to  govern  the  body  politic. 
And  this  right  of  making  bye-laws,  for  their  own  govern- 
ment, not  contrary  to  the  law  of  the  land,  was  allowed  by 
the  law  of  the  Twelve  Tables  at  Bome.]  And  in  our  law 
it  is  held  to  be  a  right  so  much  of  course,  as  regards  every 
corporation,  that  if  the  charter  by  which  certain  persons 

(/)Dav.44,48.   Seethe  following  (m)  Lutw.  1497;   1  Salk.  19L 

cases  as  to  the  necessity  (in  general)  (n)  Thus  a  bye-law,  limiting  the 

that  the  acts  of  a  corporation  should  number  of  apprentices  which  each 

be  under  seal :  Governor  and  Com-  member  shall  take,  is  void.    (R.  v. 

pany  of  Copper  Mines  v.  Fox  and  Coopers*   Company,  7  T.  R.  543.) 

others,  16  Q.  B.  229;  Cort  v.  Am-  And  see  19  Hen.  7,  c.  7,  and  Ips- 

bergate,  &c.,  Railway  Company,  17  wich  Taylors*  Case,  11  Rep.  53. 

Q.  B.  127;   Diggle  v,  London  and  (o)  See  Rex  0.  Cutbush,  4  Burr. 

Blackwall    Railway    Company,    5  2204 ;  Hoblyn  o.  Rose,  in  error,  2 

Exch.  442 ;    Smart  v.  Guardians  of  Bro.  P.  C.  329 ;  R.  v.  Cambridge, 

the  West   Ham   Union,  10  Exch.  2  Selw.  N.  P.  1144. 

867.    As  to  the  use  of  the  common  (  p)  See  Piper  v.  Chappell,   14 

seal,  hy  Sin  eeelesiastical  cor^ndon  Mee.  &  W.  624;   Queen  (The)  v. 

aggregate,  see  5  &  6  Vict.  c.  108,  s.  Powell,  3  £11.  &  Bl.  377. 
27. 


CHAP.  I- — OP  THE  LAWS  RELATING  TO  COBPORATION8.  137 

are  incorporated  give  to  a  select  body^  out  of  their  whole 
number,  a  power  to  make  bye-laws  as  to  certain  specified 
matters,  the  body  at  large  is  neyertheless  at  liberty  to  make 
them  with  regard  to  all  matters  not  specified  (^).  Every 
corporation,  too,  has  a  right,  as  of  course,  to  alter  or  re- 
peal the  bye-laws  which  itself  has  made  (r).  7.  A  cor- 
poration is  subject  to  certain  disabilities,  which  may  com- 
pendiously be  stated  as  foUows.  It  [must  always  appear  by 
attorney,  for  it  cannot  appear  in  person,  being,  as  Sir  E. 
Coke  says,  inyisible,  and  existing  only  in  intendment  and 
consideration  of  law.]  It  cannot  be  executor  or  adminis- 
trator, [nor  perform  any  personal  duties;  for  it  cannot  take 
an  oath  for  the  due  execution  of  the  office.  It  cannot  be 
seised  of  lands  to  the  use  of  another;  for  such  kind  of  con- 
fidence is  foreign  to  the  end  of  its  institution  (s).]  And  in 
general  it  can  be  guilty  of  no  crime  in  its  corporate  capa- 
city {t).  Yet  it  is  liable,  in  certain  cases,  to  an  indictment, — 
as  where  it  allows  a  bridge,  the  repair  of  which  belongs  to 
it  by  law,  to  &U  into  decay.  And  it  is  capable  of  suing  or 
being  sued  for  breach  of  contract,  and  for  many  other  kinds 
of  civil  injury — as,  for  example,  for  a  libel  («).  But  a 
corporation  cannot  be  excommunicated;  [for  it  hath  no 
soul,  as  is  gravely  observed  by  Sir  E.  Coke  (»)•  Neither  is 
it  liable  to  be  summoned  into  the  ecclesiastical  courts  upon 
any  account;  for  those  courts  act  oiAjpro  salute  anima(x).'] 
Moreover,  [a^regate  corporations  that  have  by  their 
constitution  a  head, — as  a  dean,  warden,  master,  or  the 
like, — cannot  do  any  acts  during  the  vacancy  of  the  head- 
ship, except  only  appointing  another:   neither  are  they 

(f )  R.  V.  Westwood,  7  Bing.  1 ;  (ti)  Whitfield  v.  The  South  EasU 

S.  C.  4  B.  &  Cress.  781 ;   4  Bligh,  ern  Railway  Company,  1  £11.  B.  & 

K.  S.  213.  Ell.    115.    See  other  instances  in 

(r)  R.  0.  Ashwell,  12  East,  22.  which  a  corporation  has  been  sued 

(f )  Bro.    Ahr.  tit.  Feoffment  al  for  a  tort,  Yarborough  v.  The  Bank 

Uses,  40;  Bac.  on  Uses,  847.  of  England,  16  East,  2;  Green  v. 

(f)  1   Bl  Com.  476.     See  The  The  London  Omnibus  Company,  7 

Queen  v.    Pocock,    17   Q.   B.   84;  C.  B.  (N.  S.)  290. 

Stevens  v.  Midland  Railway  Com-  (v)  10  Rep.  32. 

pany»  10  Ezch.  352.  (x)  1  BL  Com.  477. 
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[then  capable  of  receiving  a  grant;  for  such  corporation 
is  incomplete  without  a  headC^)-  ^^^  there  may  be  a 
corporation  aggregate  constituted  without  a  head ;  as  the 
collegiate  church  of  Southwell  in  Nottinghamshire  (y)^ 
which  consists  only  of  canons  (0) :  and  the  governors  of 
the  Charter-house^  London ;  who  have  no  president  or  supe- 
rior^ but  are  all  of  equal  authority.  8.  Another  incident  of 
corporations  aggregate  is,  that  the  act  of  the  major  part  is 
esteemed  the  act  of  the  whole  (a).  By  the  civil  law,  the 
major  part  must  have  consisted  of  two-thirds  of  the  whole ; 
else  no  act  could  be  performed  {b) :  which  perhaps  may  be 
one  reason  why  they  required  three  at  least  to  make  a 
corporation.  But  with  us,  any  majority  is  sufficient  to 
determine  the  act  of  the  whole  body.  And  whereas,  not- 
¥dthgtanding  the  law  stood  thus,  some  founderg  of  cor* 
porations  had  made  statutes  in  derogation  of  the  common 
law, — making,  very  frequently,  the  unanimous  assent  of  the 
society,  to  be  necessary  to  any  corporate  act,  (which  King 
Henry  the  eighth  found  to  be  ft  great  obstruction  to  his 
favourite  scheme  of  obtaining  a  surrender  of  the  lands  of 
ecclesiastical  corporations,)— >it  was  therefore  enacted  by 
Stat.  33  Hen.  VIII.  c.  27,  '*  that  all  private  statutes  shall 
^*  be  utterly  void,  whereby  any  grant  or  election  made  by 
*^  the  head,  with  the  concurrence  of  the  major  part  of  the 
"  body,  is  liable  to  be  obstructed  by  any  one  or  more  being 
'*  the  minority."  But  this  statute  extends  not  to  any  nega* 
tive  or  necessary  voice  given,  by  the  founder,  to  the  head  of 
any  such  society  (c).]    9.  It  is  also  incident  to  corporations 

(x)  Co.  Litt  263,  264.  Davies,  1  Str.  53 ;  Oldknow  v.  Wain. 

{y)  See  as  to  suspension  of  canon-  wright,  2  Burr.  1017. 

ries  or  prebends  at  Southwell,  8  &  4  {b)  Ff.  8,  4,  8. 

Vict.  c.  118,  88.  18,  86,  41 ;  4  &  5  (0)  It  has  been  remarked  by  Mr. 

Vict.  c.  89,  8.  12.  Justice  Coleridge,  in  his  edition  of 

(s)  Blackstone  (vol.  i.   p.  478)  Blackstone    (vol.  L  p.  479),    that 

says  prthendaries,  but  by  8  &  4  Vict.  *'  eyery  case  in  which  the  doubt  has 

c.  113,  a.  1,  canoni  is  now  the  proper  **  been,  whether  the  statutes,  in  fact, 

appellfition.  '*  give  a  negative  or  necessary  voice 

(a)  Bro.  Abr.  Corporation,  81,  84.  *'  to  the  head  or  any  other  member  of 

As  to  the  consent  of  the  minority  '*  the  corporation,  confirms  by  im- 

present  being  sufficient,  Cotton  v.  "  plication  Blackstone'a  position,  the 
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aggregate  to  have  the  power  of  electing  their  own  members 
and  officers ;  and  thus  perpetuating  their  own  succession. 
When  this  power  is  not  specially  assigned^  by  the  charter 
which  creates  a  corporation^  to  a  particular  portion  of  the 
members,  it  belongs  to  the  major  part  of  the  whole  mem- 
bers duly  assembled  for  the  purpose.  It  may  be  delegated, 
however,  by  a  bye-law,— except  in  the  case  of  municipal 
corporations  (rf), — ^to  a  select  body  of  the  corporators;  who 
then  become  the  representatives,  as  regards  this  matter,  of 
the  whole  community  («).  But  though  (to  prevent  eoniusion) 
the  number  of  electors  may  be  thus  restrained,  on  the  other 
hand,  the  number  of  persons  out  of  whom  the  election  is 
to  be  made  cannot  be  diminished  by  a  bye-law(/).  10,  It 
is  also  incident  to  a  corporation  aggregate,  that  they  [may 
take  goods  and  chattels  for  the  benefit  of  themselves  and 
their  successors,]  as  natural  persons  may  for  themselves, 
their  executors  and  administrators;  [but  a  sole  corporation 
cannot]  take  goods  in  his  corporate  capacity  (^),  because 
[such  moveable  property  is  liable  to  be  lost  or  embezzled, 
and  would  raise  a  multitude  of  disputes  between  the  suc- 
cessor and  executor;  which  the  law  is  careful  to  avoid(A).] 
Yet  here  [a  considerable  distinction  must  be  made.  For  if 
such  sole  corporation  be  the  representative  of  a  number  of 
persons ;  as  the  master  of  a  hospital,  who  is  a  corporation 
for  the  benefit  of  the  poor  brethren;  an  abbot,  or  prior, 
by  the  old  law  before  the  Reformation,  who  represented 
the  whole  convent ;  or  the  dean  of  some  antient  cathedral, 
who  stands  in  the  place  of,  and  represents,  in  his  corporate 
capacity,  the  chapter;  such  sole  corporations  as  these  have, 
in  this  respect,  the  same  powers  as  corporations  aggregate 

"  accuracy  of  which  has  been  ques-  (h)  Another  reason  is  elsewhere 

«  tioned.    For  no  such  doubt  could  stated  by  Blaokstone  (vol.iL  p.  431), 

"  have  arisen  if  the  statute  of  Hen.  8  tiz.  that  if  such  chattel  interest  were 

**  had  taken   away    such    negative  allowed  to  descend  to  a  tttoceuoTj  the 

"  in  all  instances."  property  itself  would  be  in  abeyanet 

(d)  As  to  these,  vide  post,  p.  153.  from  the  death  of  the  owner  till  a 

(e)  Rex  V.  Spencer,  3  Burr.  1827*  successor  be  appointed  ;  which  is 
(/)  Ibid.  1838.  contrary  to  the  nature  of  a  chattel 
ig)  Co.  Litt.  46.  interest. 
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[have^  to  take  personal  property  or  chattelfl  in  succession. 
Andy  therefore^  a  bond  to  such  a  master^  abbots  or  dean, 
and  his  successors,  is  good  in  law ;  and  the  successor  shall 
have  the  advantage  of  it,  for  the  benefit  of  the  aggre- 
gate society  of  which  he  is  in  law  the  representative  (t). 
Whereas,  in  the  case  of  sole  corporations,  which  represent 
no  others  but  themselves,  as  bishops,  parsons,  and  the  like, 
no  chattel  interest  can  regularly  go  in  succession;  and 
therefore,  if  a  lease  for  years  be  made  to  the  Bishop  of 
Oxford  and  his  successors,  in  such  case  his  executors  or 
administrators,  and  not  his  successors,  shall  have  it(j). 

All  these  capacities  and  incapacities  belong  as  of  course 
to  all  bodies  corporate ;  and  result  from  the  very  act  of 
incorporation,  without  any  express  mention  .being  made 
of  them  in  the  charter.  But  they  do  not  attach  to  any 
bodies  of  persons  unincorporated;  however  connected  they 
may  be  in  point  of  social  position,  or  however  united  by 
express  compact.  Thus  the  inhabitants  of  a  particular 
parish  are  not  capable,  without  being  incorporated,  of 
holding  landa  to  them  and  their  successors ;  though  they 
are  capable  of  receiving  a  general  grant  of  incorporation, 
which  would  enable  them  to  hold  such  an  inheritance  (A). 
And  though  a  voluntary  society  of  numerous  individuals 
should  unite  together  by  mutual  agreement  for  common 
purposes,  should  provide  a  common  stock  by  subscription, 

(I)  Dyer,  48;  Byrd  v.  Wilford,  Cro.  property  is  given  or  devised  not  to 

Eliz.  464.  any  individual  trustees,  but  to  the 

(J)  2  Bl.  Com.  431,  cites  Co.  LitL  overseers,  fkc.  in  trust,  though  these 

46.  officers  are  not  competent  in  law  to 

(Jir)  Ashby  v.  White,  Lord  B^ym.  hold  to  them  and  their  successors. 

951 ;  S.  C.  8  Salk.  18 ;  12  Rep.  121.  (See  9th  Poor  Law  Rep.  p.  29.)   To 

It  is  to  be  observed,  however,  that  meet  these  inconveniences  and  some 

there  is    much  property  in    lands  other  connected  with    such  parish 

and  houses  throughout  the  kingdom  land   there  exist    some    legislative 

which  is  said,  properly,  to  belong  to  provisions.    See  59  Geo.  8,  c.  12,  ss. 

the  parish.    Such  property  has  gene-  12,  17i  25;  5  &  6  Will.  4,  c.  69,  s. 

rally  been  given  or  devised  to  cha-  5  ;  5  &  6  Vict.  c.  18  ;  22  Vict  c.  27, 

ritable  purposes  connected  with  the  s.  4.     As  to  the  analogous  case-  of 

poor  of  that  parish  ;  but  the  instru-  land  purchased  for  the  public  pur- 

ment  of  gift  or  will  is  often  lost,  and  poses  of  a  county,  see  21  &  22  Vict, 

the  trustees  not  known.    In  some  c.  92. 
instances  too  it  happens  that  the 
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and  should  subject  themselyes  to  laws  of  their  own  creation 
for  the  government  of  their  society, — ^yet  all  this  wiU  not 
entitle  them  to  the  privilege  of  suing  or  being  sued  in 
their  social  capacity,  or  protect  them  from  individual  lia- 
bility (^.  Indeed,  it  has  been  held  that  for  such  a  society, 
or  for  any  persons,  to  assume  to  themselves  the  character 
of  a  corporation,  and  to  attempt  to  act  and  to  hold  them- 
selves out  as  such  without  a  charter, — ^is  an  invasion  of  the 
royal  prerogative,  and  in  the  nature  of  a  criminal  offence 
at  the  common  law  (m). 

It  is  obvious  that  some  of  the  capacities  or  privileges 
above  pointed  out  as  belonging  to  corporations, — particu- 
larly that  of  the  members  being  exempt  from  personal  and 
individual  liability, — operate  strongly  to  the  advantage  of 
persons  associated  in  great  numbers  for  common  objects, 
and  more  especially  for  objects  of  a  commercial  kind.  Yet, 
as  the  law  stood  until  a  recent  period,  the  only  method  by 
which  these  privileges  or  any  of  them  could  be  obtained 
by  any  association  of  persons,  was  that  of  procuring  itself 
to  be  formed  into  a  corporation.  And  this  could  be  done 
(as  we  have  seen)  only  by  act  of  parliament  («)  or  royal 
charter ;  while  on  the  other  hand,  when  such  incorpora- 
tion was  once  obtained,  these  privileges  all  attached,  as  of 
course,  and  without  any  exception  or  restriction,  to  these 
persons  and  their  successors  for  ever.  This  state  of  things 
gave  rise,  as  the  spirit  of  commercial  enterprise  advanced, 
to  great  dissatisfaction  among  large  classes  of  the  commu- 
nity ;  there  being  many  cases  in  which  the  solicitation  of 
associated  persons  to  be  formed  into  a  body  corporate,  with 
all  its  attendant  privileges,  was  found  to  be  ineffectual, 
owing  to  the  caution  exercised  both  by  parliament  and  the 
advisers  of  the  crown,  in  reference  to  this  subject ;— a  cau- 
tion suggested  by  the  feet,  which  experience  had  so  fully 

(/)  See  Attwood  o.  Small,  7  B.  &  (m)  See  Duvergier  v.  Fellowes,  5 

C.  390 ;  Bramah  o.  Roberts,  8  Bing.  Bing.  248 ;  S.  C.  in  error,  10  B.  8c 

N.  C.  963 ;  Todd  v.  Emly,  8  Mee.  C.  826. 

&  W,  505  i  et  Bup.  vol.  ii.  p.  99.    .  (n)  Vide  aup.  p.  133,  n.  (<). 
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efittabliahed^  that  the  enterprises  of  such  associations  are 
often  of  rash  or  fraudulent  conception,  and  of  ruinous 
consequence  to  those  who  are  tempted  to  become  sub- 
scribers (o).  The  desire,  however,  to  obviate  this  dissatis- 
&ction,  as  far  as  consistent  with  the  wel&xe  of  the  public 
at  large,  at  length  induced  the  legislature  to  make  the 
experiment  of  authorizing  the  crown  to  grant  charters  of 
qualified  incorporation  (as  it  may  be  termed), — that  is, 
charters  creative  of  bodies  corporate  to  which  some  only 
of  these  privileges  should  attach,  or  to  which  they  should 
attach  in  a  partial  or  modified  sense,  or  which  should 
be  for  a  limited  period  only,  or  subject  in  some  other 
respect  to  restrictive  regulation.  Accordingly,  by  sta* 
tute  7  Will.  IV.  &  1  Vict.  c.  73,  after  a  recital,  that 
*^  divers  associations  are  and  may  be  formed  for  tradiug 
^'  or  other  purposes,  some  of  which  associations  it  would 
"  be  inexpedient  to  incorporate  by  royal  charters,  though 
"  it  would  be  expedient  to  confer  upon  them  some  of 
'^  the  privileges  of  and  incident  to  corporations  created 
^'  by  royal  charters,  and  also  to  invest  such  associations,  or 
**  some  of  them,  with  certain  other  powers  and  privileges," 
her  Majesty  was  empowered  by  letters-^patent  (equivalent 
to  charter^  to  grant  to  any  company  or  body  of  persons 
associated  for  any  trading  or  other  purposes  whatever,  and 
to  the  heirs,  executors,  administrators  and  assigns  of  any 
such  persons,  although  not  incorporated  by  such  letters* 
patent,  any  privilege  or  privileges  which,  according  to  the 
common  law,  it  would  be  competent  to  the  crown  to  grant 
to  any  such  company,  by  charter  of  incorporation. 

In  the  same  spirit,  but  with  still  more  departure  from 
the  principle  of  the  common  law,  have  been  since  passed  a 
variety  of  Acts  for  the  formation  of  Joint-Stoch  Companies, 


(o)  By  recent  proviBions,  aoy  di-  Dour,  and  may  be  punished  by  im- 

rector,  member  or  public  officer  of  prisonment  or  penal  serritude.    See 

any  body  corporate  or  public  com-  24  &  26  Vict  c.  96,  ■.  81.    By  c.  95, 

pany,  in  certain  specified  cases  of  a  previous  Act  on  the  same  subject 

fraud,  is  made  guilty  of  a  misdemea-  (20  &  21  Vict.  c.  54}  is  repealed. 
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which  may  perhaps  be  accurately  defined  as  qualified  cor- 
porations^ constituted  neither  by  charter  nor  Act  of  Par- 
liament, but  by  the  members  themselves,  and  the  interest 
of  every  member  whereof  is  fi-eely  transferable  without  the 
consent  of  the  rest(p).  The  last  of  these  Joint-Stock 
Ck>mpanies  Acts  is  the  25  &  26  Vict.  c.  89,  calling  itself 
"  The  Companies  Act,  1862  "  (y),  which  repeals  almost 
the  whole  of  its  predecessors  (r).  Much  of  it,  however,  is 
in  substantial  conformity  with  the  later  ones,  and,  among 
cyther  things,  the  general  provision,  that  any  seven  (s)  or 
more  persons,  associated  for  any  lawfiil  purpose,  may, 
by  subscribing  their  names  to  a  Memorandum  of  Associa- 
tion {t)y  and  otherwise  complying  with  the  requisitions  of 
that  Act  in  respect  of  registration  {u\  form  an  incorporated 


(p)  Their  appellation  seems  to 
have  been  derived  from  the  fact, 
that  they  usually  consist  of  a  great 
number  of  persons  with  a  capital,  or 
joint  ttockf  proportionably  large, 

(q)  According  to  the  style  of  its 
predecessors,  this  Act  would  have 
been  called  **  The  JomUStoek  Com- 
panies  Act,  1862/'  but  the  present 
term  was  probably  adopted  as  some- 
what more  comprehensive. 

(r)  Sects.  20(^—208;  and  see  its 
Third  Schedule.  As  to  the  effect  of 
this  Act  upon  companies  before  ex- 
isting, see  sects.  175-^198. 

(«)  If  the  company  once  formed, 
is  reduced  to  less  than  seven,  and 
carries  on  business  for  six  months 
after  the  reduction,  every  person  who 
is  a  member  during  the  time  that  it 
so  carries  on  business  after  the  six 
months,  and  knows  that  it  so  carries 
on  business  with  less  than  seven, 
shall  be  severally  liable  for  the 
whole  debts  of  the  company  con- 
tracted during  such  time,  and  may 
be  sued  for  the  same  without  the 
joinder  in  the  action  or  suit,  of  any 
other  member.    (Sect  48.) 


{t)  The  Memorandum  of  Associa- 
tion may,  in  the  case  of  a  company 
<*  limited  by  shares "  as  hereafter 
mentioned,  and  atall^  in  the  case  of 
a  company  "limited  by  guarantee," 
or  **  unlimited,"  as  hereafter  men- 
tioned, be  accompanied,  when  regis- 
tered, by  Articles  of  Association, 
signed  by  the  subscribers  to  the 
Memorandum  of  Association,  and 
prescribing  such  regulations  for  the 
company  as  they  deem  expedient. 
Such  articles  are  to  be  expressed  in 
separate  paragraphs  numbered  arith- 
metically, and  may  adopt  all  or  any 
of  the  provisions  contained  in  the 
Table  marked  A.  in  the  First  Sche- 
dule to  the  Act.    (Sect.  14.) 

(ff)  As  to  the  effect  of  the  Act  on 
companies  (except  railway  com- 
panies) incorp<ffated  by  Act  of  par- 
liament, consisting  of  more  than 
seven  members,  and  not  registered 
see  sects.  199—204.  Every  Ifwvrance 
company  completely  registered  under 
7  &  8  Vict.  c.  110  (one  of  the  re- 
pealed Acts)  must  now  register  itself 
under  the  present  Act.    (Sect.  209.) 
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company,  with  or  without  limited  liability  (ar).  It  also 
enacts  generally— except  as  to  hanisy  which,  as  &r  as  the 
number  of  partners  is  concerned,  it  otherwise  provides 
for(y), — that  no  company  or  association,  consisting  of 
more  than  twenty  persons,  shall  be  formed  for  the  purpose 
of  carrying  on  any  business  that  has  for  its  object  the 
acquisition  of  gain  to  the  association,  or  the  individual 
members  thereof,  unless  it  is  registered  under  that  Act,  or 
is  formed  in  pursuance  of  some  other  Act,  or  of  letters- 
patent,  or  is  a  company  engaged  in  working  miaes  within 
and  subject  to  the  jurisdiction  of  the  Stannaries  (2^). 

Upon  the  registration,  the  Begistrar(a)  is  to  certify, 
under  his  hand,  that  the  company  is  incorporated ;  and  in 
the  case  of  a  "limited"  company,  that  it  is  "limited;"  and 
thereupon  the  members  are  a  body  corporate  by  the 
name  contained  in  the  memorandum  of  association,  capa- 
ble forthwith  of  exercising  all  the  functions  of  an  incor- 
porated company,  and  having  perpetual  succession  and  a 
conmion  seal,  with  power  to  hold  lands  (bi) ;  and  also  with 
power  to  each  member  to  transfer  his  interest  without 


(x)  25  fiE  26  Vict  c.  89,  a.  6. 

(y)  This  provision  will  be  found, 
post,  p.  840,  where  the  subject  of 
banks  comes  generally  into  con- 
sideration. 

(z)  Sect  4.  As  to  the  Stannaries, 
they  are  in  other  respects  privileged 
bodies,  vide  post,  p.  466. 

(a)  The  Board  of  Trade  may  from 
time  to  time  appoint  such  registrars, 
assistant  registrars,  clerks  and  ser- 
vants as  they  may  think  necessary 
for  the  registration  of  companies 
under  the  Act,  and  may  remove 
them  at  pleasure,  and  may  make 
such  regulations  as  they  think  fit 
with  respect  to  their  duties;  and 
whenever  any  act  is  therein  directed 
to  be  done  to  or  by  the  Registrar 
of  joint-stock  companies,  such  act 
shall,  until  the    Board    of  Trade 


otherwise  directs,  be  done  in  Eng- 
land, to  or  by  the  existing  Registrar 
of  joint>stock  companies,  or  in  his 
absence,  to  or  by  such  person  as  the 
Board  of  Trade  may  for  the  time 
being  authorize.    (Sect.  174.) 

(6)  But  no  company,  formed  for 
the  purpose  of  promoting  Off,  science, 
religion,  charity,  or  any  other  like 
object,  not  involving  tlie  acquisition 
of  gain  by  the  company,  or  by  the 
individual  members  thereof,  shall, 
without  the  sanction  of  the  Board  of 
Trade,  hold  more  than  two  acres  of 
land ;  but  the  Board  of  Trade  may, 
by  licence  under  the  hand  of  one  of 
their  principal  secretaries  or  assist* 
ant  secretaries,  empower  any  such 
company  to  hold  lands  in  such  quan- 
tity and  subject  to  such  conditions 
as  they  think  fit.    (Sect.  21.) 
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consent  of  the  rest  (c) :  and  it  is  provided,  that  the  certi- 
ficate to  be  so  given  by  the  registrar  shall  be  conclusive 
evidence  that  aU  the  requisitions  in  respect  of  registration 
have  been  complied  with  (d).  The  business  of  the  com- 
pany is  managed  by  Directors,  who  are  appointed  by  its 
members  (e).  Though  the  company  is  a  body  corporate, 
and  has  therefore  a  corporate  liability,  viz.  that  of  its 
capital  or  joint-stock,  yet  the  Act  establishes  an  indi- 
vidual liability  also  in  its  members.  They  may  be  liable 
to  the  amount  (if  any)  unpaid  on  the  sharea  respectively 
held  by  them  (when  it  is  called  a  "  company  limited  by 
shares  '*) ;  or  liable  to  such  amount  as  the  members  re- 
spectively undertake  to  contribute  to  the  assets  of  the 
company,  in  the  event  of  its  being  wound  up,  (a  term  to 
be  presently  explained,)  when  it  is  called  a  "  company 
limited  by  guarantee  ;  or  may  have  no  limit  placed  on  the 
liability  of  its  members — ^when  it  is  called  an  "  imlimited 
company  "  (/).  And  as  to  the  individual  liability,  the 
rule  is  thus  more  ftdly  given  {g\ — that  in  the  event  of  a 
company  formed  under  the  Act  being  wound  up,  every 
present  and  past  member  shall  be  liable  to  contribute  to 
the  assets  of  the  company  to  an  amount  sufficient  for  pay- 


ee) 25  &  26  Vict  c.  89, 88. 22—24. 

(d)  Sects.  17, 18. 

le)  First  Schedule,  Table  A  (52), 

(/)  Sects.  7,  8,  9.  By  sect.  44, 
every  limited  banking  company,  and 
every  insurance  company  and  deposit 
provident  or  benefit  society  under  this 
Act,  shall,  before  it  commences  busi- 
ness, and  also  on  the  first  Monday 
in  February  and  the  first  Monday  in 
August,  in  every  year,  during  which 
it  carries  on  business,  make  a  state- 
ment  in  the  Form  marked  D.  in  the 
First  Schedule  to  the  Act,  or  as  near 
thereto  as  circumstances  will  permit: 
and  a  copy  thereof  shall  be  put  up 
in  a  conspicuous  place  in  the  regis- 

VOL.  in. 


tered  office  of  the  company,  and  in 
every  branch  office  or  place  where 
the  business  of  the  company  is  car- 
ried  on.  This  statement  shows  the 
number  of  shares  and  calls  thereon, 
together  with  the  liabilities  and  as- 
sets on  the  day  on  which  such  state- 
ment is  made ;  and  to  a  copy  of  such 
statement  every  member  and  credi- 
tor is  entitled,  upon  payment  of  a 
sum  not  exceeding  sixpence.  (Ibid.) 
And  by  sect.  182,  no  banking  com- 
pany claiming  to  issue  notes  in  the 
United  Kingdom  shall  be  entitled 
to  a  limited  liabUity  in  respect  of 
such  issue. 
(g)  Sect.  38. 
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ment  of  the  debts  and  liabilities  of  the  companj,  and  the 
costs^  charges,  and  expenses  of  the  winding-up,  and  for  the 
payment  of  such  sums  as  may  be  required  for  the  adjust- 
ment of  the  contributories  amongst  themselves,  but  with 
certain  qualifications,  and  amongst  others  the  following : 
that  no  past  member  shall  be  liable  if  he  has  ceased  to  be 
a  member  for  one  year  or  upwards  prior  to  the  commence- 
ment of  the  winding-up;— that  no  past  member  shall  be 
liable  in  respect  of  any  debt  or  liability  of  the  company 
contracted  after  he  ceased  to  be  a  member ;  —that  no  past 
member  shall  be  liable,  unless  it  appears  to  the  court  before 
whom  the  winding-up  takes  place,  that  the  existing  mem- 
bers are  unable  to  satisfy  the  contributions  required  to  be 
made  by  them ; — that  in  the  case  of  a  company  limited  by 
shareSy  no  contributions  shall  be  required  irom  any  mem- 
ber, exceeding  the  amoimt  (if  any)  unpaid  on  the  shares 
in  respect  of  which  he  is  liable  as  a  present  or  past 
member; — and  that  in  the  case  of  a  company  limited  by 
guarantecy  no  contribution  shall  be  required  from  any 
member  exceeding  the  amount  of  the  undertaking  entered 
into  on  his  behalf,  by  the  memorandum  of  association  (A). 
Any  person  to  whom  the  company  is  indebted  at  law  or 
in  equity,  in  a  sum  exceeding  50/.,  then  due,  and  who  has 
served  on  the  company,  by  leaving  the  same  at  their  regis- 
tered office,  a  demand  under  his  hand  requiring  the  com- 
pany to  pay  the  same,  may,  if  he  obtains  no  satisfaction 
within  three  weeks,  take  proceedings  to  have  the  company 
wound  up  (i) ;  and  this  course  may  also  be  taken  by  any 
creditor  at  law  or  in  equity,  if  execution  or  other  process 
issued  on  a  judgment,  decree  or  order  obtained  in  his 
fiivour,  is  returned  by  the  officer  who  had  to  levy  under  it 
unsatisfied  {k). 

The  winding-up  is  to  take  place  upon  a  petition  pre- 
sented by  the  creditor  to  the  High  Court  of  Chancery  (/), 

(h)  25  &  26  Vict.  c.  89,  8.  88.  (/)  Sects.  81,  82.    The  winding- 

(t)  Sects.  79, 80.  up  is  to  be  deemed  to  commence  at 

(k)  Ibid.  the  time  of  this  presentation. 
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wliich^  if  it  thinkfl  fit,  may  direct  all  subsequent  proceed- 
ings for  winding-up  to  be  had  in  the  Court  of  Bankruptcy 
having  jurisdiction  in  the  place  where  the  registered  office 
is  situate  (m),  and  such  court  shall  have  for  the  purpose  all 
such  powers  of  the  Coiut  of  Chancery  as  the  case  may  re- 
quire (n).  The  court  which  has  the  winding-up  may  ap- 
point a  person  under  the  name  of  ^^  official  liquidator*^  (o\ 
to  take  into  his  custody  all  the  property,  effects  and  things 
in  action  of  the  company,  and  deal  with  them  by  sale  or 
otherwise  as  the  court  shall  sanction,  and  generally  to  do 
all  such  other  things  as  may  be  necessary  for  winding-up 
the  affikirs  of  the  company  and  distributing  its  assets  (p). 
The  court  is  also  to  proceed  to  settle  a  list  of  contributories 
— or  persons  liable  as  members  to  contribute  to  the  assets  of 
the  company  ( j), — and  to  make  calls  on  aU  or  any  of  the 
contributories  (to  the  extent  of  their  liability)  for  payment 
of  the  siuns  necessary  to  satisfy  the  debts  and  liabilities  of 
the  company,  and  the  costs,  charges  and  expenses  of 
winding  it  up,  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves  (r) ;  and,  as  soon  as  the 
affairs  of  the  company  have  been  completely  wound  up, 
is  to  make  an  order  that  the  company  be  dissolved  («). 
To  this  general  view  of  the  subject  of  winding-up,  how- 
ever, it  must  be  added  that  whenever  a  company  is  unable 
to  pay  its  debts,  and  in  other  cases,  a  petition  for  winding- 
up  may  be  presented  by  the  company  itself,  or  a  contribu- 
tory or  contributories,  as  well  as  by  a  creditor  or  creditors, 
or  by  all  or  any  of  such  parties  (^);  and  that  there  may 
also  be  a  voluntary  winding-up,  which  is  where  the  com- 
pany passes  a  resolution  (u)  for  the  purpose  (a:), — and  the 
effect  of  which  is  that  a  liquidator  is  appointed  by  the 

(m)  25  &  26  Vict.  c.  89, 88. 81,  82.  (0  Sect.  79—82. 

(n)  Ibid.  (m)  As   to  resolutions,  see  sect, 

(o)  Sect.  92.  51. 

(p)  Sects.  94,  95.  (x)  Sect.  129.  A  voluntary  wind- 

iq)  Sects.  88,  74,  98.  ing-up  is  to  be  deemed  to  commence 

(r)  Sect  102.  at  the  time  of  passing  the  resolution. 

(«)  Sect.  111.  Sect.  130. 

L2 
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company  itself^  and  settles  a  list  of  contributories,  and 
makes  calls^  and  exercises  all  the  powers  by  the  Act  given 
as  above  stated  to  the  official  liquidator  (/). 

III.  Betuming  from  this  digression  as  to  qualified 
corporations,  we  proceed  next  to  inquire  how  corporations 
at  common  law  may  be  visited.  [For  corporations,  being 
composed  of  individuals  subject  to  human  frailties,  are 
liable,  as  well  as  private  persons,  to  deviate  from  the  end 
of  their  institution.  And  for  that  reason  the  law  has 
provided  proper  persons  to  visit,  inquire  into,  and  correct 
all  irregularities  that  arise]  in  them. 

[With  regard  to  all  ecclesiastical  corporations  (i»),  the 
ordinary  is  their  visitor,  so  constituted  by  the  canon  law, 
and  from  thence  derived  to  us.  The  pope  formerly,  and 
now  the  crown,  as  supreme  ordinary,  is  the  visitor  of  the 
archbishop  or  metropolitan:  the  metropolitan  has  the 
charge  and  coercion  of  all  his  suffi'agan  bishops :  and  •  the 
bishops  in  their  several  dioceses  are  in  ecclesiastical  mat- 
ters the  visitors  of  all  deans  and  chapters,  of  all  parsons 
and  vicars,  and  of  aU  other  spiritual  corporations  (n).] 

With  respect  to  lay  corporations  of  the  eleemosynary 
kind(o),  [the  founder,  his  heirs,  or  assigns,  are  the  visitors;] 
for  in  a  lay  incorporation  the  ordinary  cannot  visit.  Yet 
[if  the  sovereign  and  a  private  man  join  in  endowing  an 
eleemosynary  foundation,  the  sovereign  alone  shall  be  the 
founder  of  it;]  for  here  the  royal  prerogative  prevails. 
The  founder  has  also  a  right  to  appoint  a  visitor,  and 
to  limit  the  jurisdiction  that  he  is  to  possess ;  and  if  the 
heirs  of  a  private  founder  &il,  and  no  visitor  has  been  ap- 
pointed by  him,  the  right  of  visitation  devolves  in  such 
case  upon  the  crown,  and  is  exercised,  on  behalf  of  the 
crown,  in  the  Court  of  Chancery  (p). 

(0  25  &  26  Vict.  c.  89,  8.  188.  1 7  Q.  B.  1. 

(m)  Vide  sup.  p.  129.  (o)  Vide  sup.  p.  180. 

(n)  See  Re  Dean  of  York,  2  a  B.  (  p)  R.  v.  Catherine  Hall,  4  T.  R. 

1 ;  The  Queen  v.  Dean  of  Rochester,  288. 
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As  to  a  eiyil  lay  incorporation  (9),  it  has  no  visitor,  in 
the  sense  of  the  term  here  intended — but  the  misbehaviour 
of  all  bodies  corporate  of  this  class  are  inquired  into  and 
redressed,  and  their  controversies  decided,  in  the  Court  of 
Queen^s  Bench,  according  to  the  rules  of  the  common 
law  (r).  And  accordinglj  in  the  case  of  the  CoU^e  of 
Physicians,  though  the  king  by  his  letters-patent  had  sub- 
jected that  body  [to  the  visitation  of  four  very  respectable 
persons, — the  Lord  Chancellor,  the  two  Chief  Justices,  and 
the  Chief  Baron,— though  the  college  had  accepted  this 
charter  with  all  possible  marks  of  acquiescence,  and  had 
acted  under  it  for  more  than  a  century ;  yet,  in  1753  the 
autlu»ity  of  this  provision  coming  into  dilute  on  an  ap- 
peal preferred  to  these  supposed  visitors,  they  directed  the 
legality  of  their  own  appointment  to  be  argued :  and,  as 
this  college  was  merely  a  civil  and  not  an  eleemosynary 
foundation,  they  at  length  determined,  upon  several  days' 
solemn  debate,  that  they  had  no  jurisdiction  as  visitors ; 
and  remitted  the  appellant,  (if  aggrieved,)  to  his  regular 
remedy  in  his  majesty's  Court  of  King's  Bench.] 

With  regard  to  hospitals,  these  were  all  of  them  [con- 
sidered, by  the  popish  clergy,  as  of  mere  ecclesiastical 
jurisdiction :  however,  the  laws  of  the  land  judged  other- 
wise ;  and  with  regard  to  these  institutions,  it  has  long 
been  held  (s),  that  if  the  hospital  be  spiritual,  the  bishop 
shall  visit — but  if  lay,  the  patron.  The  right  of  lay 
patrons  was  indeed  abridged  by  statute  2  Hen.  V.  c.  1, 
which  ordained  that  the  ordinary  should  visit  all  hospitals 
founded  by  subjects;  though  the  king's  right  was  re- 
served to  visit  by  his  commissioners  such  as  were  of 
royal  foundation.  But  the  subject's  right  was  in  part 
restored  by  14  Eliz.  c.  5,  which  directs  the  bishop  to 
visit  such  hoq>itals  only  where  no  visitor  is  appointed 
by  the  founders  thereof:  and  all  the  hospitals  founded 
by  virtue  of  the  statute  39  Eliz.  c.  6,  are  to  be  visited 

(9)  Vide  sup.  p.  ISO.  («)  Year  Book,  «  Edw.  8,  28  ;  8 

(r)  Per  Holt,  Philips  v.  Bury,  Ld.      Ass.  29. 
Raym.  8. 
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[by  such  persons  as  shall  be  nominated  by  the  respective 
founders.  But  still,  if  the  founder  appoints  nobody,  the 
bishop  of  the  diocese  must  visit  (i).'] 

Colleges — though,  as  before  remarked,  not  the  imiversi- 
ties  of  Oxford  or  Cambridge  at  large  (t£) — are  also  eleemo- 
synary corporations;  [though  they,  also,  were  certainly 
considered  by  the  popish  clergy,  under  whose  direction  they 
were,  as  ecclesiastical^  or,  at  least,  as  clerical  corporations : 
and  therefore  the  right  of  visitation  was  claimed  by  the 
ordinary  of  the  diocese.  This  is  evident,  because  in  many 
of  our  most  antient  colleges,  when  the  founder  had  a  mind 
to  subject  them  to  a  visitor  of  his  own  nomination,  he 
obtained  for  that  purpose  a  papal  bull  to  exempt  them  from 
the  jurisdiction  of  the  ordinary;  several  of  which  are  still 
preserved  in  the  archives  of  the  respective  societies.  And 
in  some  of  the  colleges]  of  Oxford,  where  no  special  visitor 
is  appointed,  the  Bishop  of  Lincoln,  in  whose  diocese 
Oxford  was  formerly  comprised,  [has  immemorially  ex- 
ercised visitorial  authority;  which  can  be  ascribed  to 
nothing  else  but  his  supposed  title  as  ordinary,  to  visit 
these  among  other  ecclesiastical  foundations.] 

But  [whatever  might  be  formerly  the  opinion  of  the 
clergy,  it  is  now  held  as  established  law,  that  colleges  are 
lay  corporations,  though  sometimes  totally  composed  of 
ecclesiastical  persons  (ar) ;]  and  that,  where  the  founder  has 
appointed  no  other  visitor,  and  his  heirs  become  extinct, 
the  right  of  visitation  belongs  to  the  crown ;  that  is,  to  the 
Lord  Chancellor,  sitting  as  the  crown's  representative  in 
the  Court  of  Chancery  {y\ 

So  much  with  respect  to  the  persons  by  whom  the  dif- 
ferent classes  of  corporations  are  respectively  to  be  visited. 
With  respect  to  the  nature  of  a  visitor's  duties  it  may  be 
laid  down  generally,  that  they  are  to  control  all  irregu- 
larities in  the  institution  over  which  he  presides,  and  to 
decide  and  give  redress  in  all  controversies  arising  among 

(0  2  Inst.  72^.  (y)  Rex  o.  Catherine  Hall,  4  T.  R. 

(u)  These  rank  as  civil  corpora-  233;  Ex  parte  Wrangham,  2  Ves. 

tions,  vide  sup.  p.  130.  jun.  609. 
(t)  Philips  V.  Bury,  Ld.  Raym.  8. 
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the  members,  as  to  the  interpretation  of  their  laws  and 
statutes  {z) — that,  in  the  exercise  of  these  duties,  he  is  to 
be  guided  by  the  intentions  of  the  founder,  so  far  as  they 
can  be  collected  from  the  statutes  or  &om  the  design  of 
the  institution — that,  as  to  the  course  of  proceeding,  he  is 
restrained  to  no  particular  forms  (a),~  and  that,  while  he 
keeps  within  his  jurisdiction,  [his  determinations  as  visitor 
are  final,  and  examinable  in  no  other  court  whatsoever(6).] 
Also  it  is  said,  [that  where  the  founder  of  an  eleemosynary 
foundation  appoints  a  visitor,  and  limits  his  jurisdiction 
by  rules  and  statutes,  if  the  visitor  in  his  sentence  exceeds 
these  rules,  an  action  lies  against  him ;  but  it  is  otherwise 
where  he  mistakes  in  a  thing  within  his  power  (c).] 

IV.  [We  come  now,  in  the  last  place,  to  consider  how 
corporations  may  be  dissolved.  Any  particular  member 
may  be  disfranchised  or  lose  his  place  in  the  corporation, 
by  acting  contrary  to  the  laws  of  the  society  or  the  laws  of 
the  land ;  or  he  may  resign  it  by  his  own  voluntary  act  (rf). 
But  the  body  politic  may  also  itself  be  dissolved  in  sevei-al 
ways — which  dissolution  is  the  civil  death  of  the  corpora- 
tion :  and  in  this  case  their  lands  and  tenements  shall  revert 
to  the  person,  or  his  heirs,  who  granted  them  to  the  corpora- 
tion ;  for  the  law  doth  annex  a  condition  to  every  such  grant, 
that,  if  the  corporation  be  dissolved,  the  grantor  shall  have 
again  the  lands,  because  the  cause  of  the  grant  faileth  (e). 
The  grant  is  indeed  only  during  the  life  of  the  corporation, 
which  may  endure  for  ever — but  when  that  life  is  deter- 
mined by  the  dissolution  of  the  body  politic,  the  grantor 
takes  it  back  by  reversion,  as  in  the  case  of  every  other 
grant  for  life.      The  debts  of  a  corporation]  aggregate, 

(«)  See  Dr.  Lee's  case,  1  Ell.  BL  John's  College  o.  Todington,  1  Burr. 

&  E.  863.  200  ;  R.  v.  Bishop  of  Ely,  ubi  sup. ; 

(a)  See  Bishop  of  Ely  v.  Bentley,  R.  v.  Bishop  of  Worcester,  4  M.  & 

2  Bro.  &  C.  220 ;  R.  v.  Bishop  of  Ely,  S.  41 5. 
2  T.  R.  290;  Re  Dean  of  York,  2  (c)  2  Lutw.  1566. 

Q.  B.  1.  {d)  11  Rep.  98 ;  see  R.  v.  Liver- 

(6)  See  Philips  v.  Bury,  Ld.  Raym.  pool,  2  Burr.  723 ;  R.  v.  Harris,  1  B. 

5 ;    S.  C.  4  Mod.   106  ;   Shaw,  35,  &  Adol.  936. 
407;     Salk.  403;    Carth.   180;    St.  {)  Co.  Litt.  13. 
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[either  to  or  from  it,  are  totally  extinguished  by  its  disso- 
lution (/) ;]  for  it  has  no  longer  a  corporate  character  in 
which  to  sue  or  be  sued,  and  as  during  its  existence  the 
members  of  it  could  not  recover  or  be  charged  with  tiiie 
corporate  debts  in  their  natural  capacities,  so  neither  can 
they  when  it  has  ceased  to  exist 

[A  corporation  may  be  dissolved — 1.  By  act  of  parlia- 
ment, which  is  boundless  in  its  operations.]  And  as  to  a 
corporation  aggregate— [2.  By  the  natural  death  of  all  its 
members.]  3.  By  the  loss  of  such  an  integral  part  of  its 
members  as  is  necessary,  according  to  the  charter,  to  the 
validity  of  corporate  elections ;  for  in  such  cases  the  corpo- 
ration has  lost  the  power  of  continuing  its  own  succes- 
sion (y).  [4.  By  surrender  of  its  franchises  into  the  hands 
of  the  sovereign,  which  is  a  kind  of  suicide.  5.  By  forfei- 
ture of  its  charter,  through  negligence  or  abuse  of  its  fiun- 
chises ;  in  which  case  the  law  judges  that  the  body  politic 
has  broken  the  condition  upon  which  it  was  incorporated, 
and  thereupon  the  incorporation  is  void  (fi).  And  the  re- 
gular course  is  to  bring  an  information  in  the  nature  of  a 
writ  of  quo  warranto  (i) ;  to  inquire  by  what  warrant  the 
members  now  exercise  their  corporate  power,  having  for- 
feited it  by  such  and  such  proceedings.  The  exertion  of 
this  act  of  law  for  the  purposes  of  the  state,  in  the  reigns 
of  King  Charles  and  King  James  the  second, — particidarly 
by  revoking  the  charter  of  the  city  of  London, — gave  great 
and  just  offence ;  though  perhaps,  in  strictness  of  law,  the 
proceedings  in  most  of  the  cases  that  occurred  were  suffi- 

(/)  Edmunds  9.  Brown,  1  Lev.  other  officers  alio.    The  provisions 

237.  of  this  statute  are  expressly  extended 

(g)  See  11  Geo.  1,  c.  4,  s.  5  ;  R.  to  elections  under   the  Municipal 

V.  Pasmore,  3  T.  R.  199;  R.  o.  Mil-  Reform  Act,  hy  7  Will.  4  &  1  Vict, 

ler,  6  T.  R.  268 ;  R.  v.  Morris,  3  c.  78,  s.  26. 

East,  818;  S.  C.  4  East,  17.    But  hy  (A)  R.  v,  Ponsonhy,  1  Ves.  jun. 

11  Geo.  1,  c.  4,  it  is  provided,  that  8.     See  Eastern  Archipelago  Com- 

municipal  corporations  shall  not  be  pany  v.  The  Queen,  2  Ell.   &  Bl. 

dissolved  by  the  non-election  or  void  856. 

election  of  the  mayor  or  other  chief  (<)  As  to  a  quo  warranto^  vide 

officer  on  the  day  mentioned  in  the  post,  bk.  v.  c.  xii. 
charter ;  and  this  is  held  to  extend  to 
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[ciently  regular.  But  the  judgment  against  the  charter 
of  London  was  reversed  bj  act  of  parliament  after  the 
Bevolution ;  and  by  the  same  statute  it  is  enacted^  that  the 
franchises  of  the  city  of  London  shall  never  more  be  for- 
feited for  any  cause  whatever  (A).] 

We  have  already  remarked^  that  there  is  a  species  of  lay 
corporation,  which  is  erected  for  the  good  government  of  a 
town  (/).  An  institution  of  this  kind  has,  in  modem  times, 
been  tenned  a  municipal  corporation  ;  and  may  be  defined 
generally  as  a  body  poUtic  or  corporate,  established  in  some 
town  to  protect  the  interests  of  its  inhabitants  as  such,  and 
the  maintenance  of  order  therein ;  and  consisting  of  the 
burgesses  or  freemen,  that  is,  such  persons  as  are  duly 
and  legally  admitted  as  members  of  the  corporate  body. 

The  earlier  history  of  the  incorporation  of  the  English 
towns  (m)  is  involved  in  some  degree  of  obscurity.  What 
may  be  stated  with  certainty,  however,  is  as  follows. 

First,  a  diligent  examination  of  our  antient  historical  re- 
mains will  suffice  to  establish  the  point,  that  even  prior  to 
the  Norman  Conquest  there  existed,  at  least,  the  germ  of 
municipal  corporations  in  this  country  (n) ;  it  having  been 

{k)  Stat  2  W.  &  M.  sess.  1,  c.  8;  '  (n)  Robertion  says  (ubi  sup.), 
see  R.  V.  Amery,  2  T.  R.  6\5\  that  in  England,  the  establishment 
S.  C.  in  error,  4  T.  R.  122.  of  communities  or  corporations  was 
(/)  Vide  sup.  p.  1 33.  posterior  to  the  Conquest,  *'  and  that 
(m)  A  full  account  of  the  esta-  "the  practice  was  borrowed  from 
blishment  of  the  commimitiet  in  Italy,  "  France."  This  statement,  however, 
France,Germany  and  Spain,  is  given  seems  to  be  incorrect  (See  the 
in  Robertson's  Chas.  V.  vol.  i.  p.  33,  authorities  mentioned  in  the  next 
notes  XV.,  xvL,  xvii.,  xviii.  By  this  note.)  Indeed  he  himself  adds, 
account  it  appears,  that  in  France  "  that  it  is  not  improbable  that  some 
charters  of  date  as  early  as  a.d.  974  "  of  the  towns  in  England  were 
and  1025,  are  known  to  have  been  "  formed  into  corporations  under  the 
granted  in  fiivour  of  certain  French  "  Saxon  kings ;  and  that  the  charters 
towns,  conferring  liberties  and  privi-  *'  granted  by  the  kings  of  the  Nor- 
leges  upon  them ;  but  the  comrouni-  *'  man  race  were  not  charters  of  en- 
ties  did  not  acquire  the  privilege  of  "  franchisement  from  a  state  of  sla- 
municipal  government,  and  some  "  very,  but  a  confirmation  of  privi- 
other  of  the  more  important  conces-  "  leges  which  they  already  enjoyed." 
sions,  till  the  time  of  Louis  the  sixth.  And  he  cites  Lord  Lyttleton's  Hi^t 
about  A.D.  1120.  of  Hen.  XL  vol.  ii.  p.  317. 
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usual  for  such  persons  of  free  condition  as  were  not  land- 
owners^ to  settle  in  the  towns  and  occupy  houses  there, 
as  tenants  to  the  crown,  or  some  inferior  lord,  under  the 
name  of  burgesses  (o);  to  form  themselves,  by  licence  from 
the  crown,  (as  many  classes  of  persons  did  in  that  age,) 
into  voluntary  associations  or  fraternities,  called  ffUds,  or 
guilds  (p);  to  be  entitled  in  their  capacity  of  burgesses  to 
certain  property  (q) ;  and,  in  the  same  capacity,  to  be  exempt 
from  certain  burthens,  and  to  be  subject  to  certain  liabi- 
lities (r).  It  is  also  clear,  that  very  soon  after  the  Con- 
quest, and  from  thence  downwards  to  the  time  of  Henry  the 
sixth,  or  thereabouts,  charters  were  from  time  to  time  con- 
ceded by  the  Anglo-Norman  kings  to  the  same  towns  (5), 
and  to  others,  either  confirming  the  former  grants,  or  (as 
the  case  might  be)  conferring  new  ones ;  and  that  by  such 
charters  the  boroughs  were  frequently  demised  in  fee  farm 
to  the  burgesses  (t).  And  these  persons  were  also  autho- 
rized to  have  a  guUd-^merchant  («) ;  to  have  officers,  such 
as  mayors,  aldermen,  bailiffs,  and  the  like,  for  government 
of  their  towns  (x) ;  to  hold  courts  of  their  own  for  adminis- 
tration of  justice  within  the  same  precinct  (y ) ;  and  to  enjoy 


(0)  Turner's  Hist.  Anglo- Sax.  vol. 
iii.  pp.  106,  107  ;  Domesday  Book, 
passim. 

ip)  As  to  gilds,  vide  sup.  p.  134, 
n.  (p).  There  seems  reason  to  be- 
lieve, that  gilds  were  always  founded 
by  the  crown's  licence.  After  the 
Conquest  this  was  undoubtedly  the 
case.  (See  Madox,  Firma  Burgi, 
p.  26.) 

(q)  This  appears  from  some  of  the 
entries  in  the  Domesday.  Thus  in 
Canterbury,  burgesses  **de  rege  88 
acra*  prati  in  gildam  ntam.**  Domes- 
day, p.  2. 

(r)  Domesday,  passim. 

{»)  The  enumeration  of  the  towns 
particularly  noticed  in  Domesday  in 
reference  to  their  services  and  cus- 
toms, will  be  found  in  the  Introduc- 


tion to  Domesday  by  Sir  H.  Ellis, 
vol.  i.  p.  191. 

(0  Madox,  Firma  Burgi,  p.  37. 

(u)  Thus  Henry  the  second,  grants 
to  the  burgesses  of  Southampton, 
"  quod  habeant  et  teneant  gildam  §uam 
etonmet  libertatet  et  eotuuetudinet,** 
&c.,  and  King  John  grants  to  Dun- 
wich, "  hansam  etgUdam  mercatoriam," 
— Madox,  Firma  Burgi,  27,  where 
see  other  instances. 

(jt)  Madox,  Firma  Burgi,  28, 116, 
136,  139. 

(y)  See  charter  of  Richard  the 
first,  granting  to  the  burgesses  of 
Colchester,  "  quod  ipsi  ponant  de 
teipsis  balHvot  quoicnnque  voluerint  et 
judiciarioi  adsumandum  pfacita  corona 
nottra  et  adplacitandum  eadem  pladta 
infra  burgum  suum," — Ibid.  28. 
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many  other  liberties  and  privileges,  of  which  it  may  be  said, 
in  general,  that  they  chiefly  consisted  of  exemptions  from 
arbitrary  taxation,  and  fix>m  feudal  oppressions. 

And,  lastly,  we  find  that  from  about  the  reign  of  Henry 
the  sixth  to  the  present  day,  other  charters  of  a  similar 
character,  (though  varying  of  course  with  the  change  of 
times,  as  to  the  nature  of  the  specific  privileges  conferred,) 
have  been  repeatedly  granted  to  the  same  and  to  other 
towns  by  our  different  monarchs.  But  in  a  form  more 
strictly  adapted  to  the  legal  idea  of  an  incorporation; 
these  instruments  containing  an  express  grant  that  the 
mayor,  bailiff,  (or  other  officers,)  and  burgesses  of  the 
particular  towns,  should  be  "  a  body  corporate  "  by  a  cer- 
tain name;  and  by  that  name  should  have  perpetual  succes- 
sion, and  be  competent  to  sue  and  be  sued,  and  the  like(2r). 

Under  all  these  different  grants  a  very  large  proportion 
of  the  different  towns  of  England  have  successively  become 
incorporated ;  but  until  a  recent  period  their  constitutions 
were  in  many  respects  defective,  and  of  a  nature  liable  to 
abuse ;  and  being  founded  besides  on  charters  granted  by 
different  kings  at  different  times,  (or  on  the  immemorial 
custom  applicable  to  each  particular  town  where  the  charter 
was  lost  or  silent,)  were  subject  to  a  great  and  inconvenient 
variety  of  structure.  To  place  these  important  institutions 
upon  a  more  satisfactory  and  uniform  basis,  and  to  purify 
their  internal  economy,  it  was  deemed  necessary  in  the 
course  of  the  last  reign  to  pass  an  Act  **  to  regulate  the  mu- 
nicipal corporations  in  England  and  Wales  "  (a). 


(«)  See  the  charters  of  Henry  the  "  tion,  &c.**    The  first  report  of  the 

sixth  and  Edward  the  fourth,  cited  commissioners,  dated  80th   March, 

in  Madox,  Firma  Burgi,  28.  1835,  contained  the  following  state- 

(a)  This  Act  was  preceded  by  the  ment:  **  There  prevails  among  the 

appointment  of  a  commission  (dated  "  inhabitants  of  a  great  majority  of 

18  July,  4  Will.  4),  "  to  inquire  into  **  the  incorporated  towns  a  general, 

"  the  existing  state  of  municipal  cor-  "  and,  in  our  opinion,  a  just  dissa- 

"  porations  in  England  and  Wales,  **  tisfaction  with  the  municipal  in- 

*'  and  to  collect  information  respect-  "  stitucioBS—a  distrust  of  the  self- 

'*  ing  the  defects  in  their  constitu-  "  elected  municipal  councils,  whose 

l6 


156  BK.  rV.  OP  PUBLIC  RIGHTS.  — PT.  III.  SOCIAL  ECONOMY. 


By  this  statute,  5  &  6  WUl.  IV.  c.  76— commonly 
called  **  The  Municipal  Corporation  Act  "(J), — ^the  cor- 
porate towns,  or,  as  they  are  denominated  in  this  statute, 
horought(c\  enumerated  in  the  schedules  A.  and  B.  an- 
nexed thereto,— comprising,  with  the  exception  of  Lon- 
don and  certain  other  places,  the  whole  of  those  in 
England  and  Wales  (£f), — are  placed  under  one  uniform 
plan  of  constitution  thereby  newly  devised.  Accord- 
ing to  this  plan,  the  definition  of  a  burgess  in  the 
boroughs  comprised  in  the  Act(6), — that  is,  a  burgess 
entitied  to  such  new  rights  as  it  for  the  first  time  con- 
fers on  those  boroughs  (/),  —  is  a  male  person  of  fiill 


'<  powers  are  subject  to  no  popular 
**  control,  and  whose  acts  and  pro- 
**  ceedings  being  secret  are  not 
'*  checked  by  the  influence  of  public 
"  opinion — a  distrust  of  the  muni- 
**  cipal  magistracy^  tainting  with  sus- 
"  picion  the  local  administration  of 
"justice^a  discontent  under  the 
'*  burthen  of  local  taxation,  while 
**  revenues  are  diverted  from  their 
**  legitimate  use,"  &c.  (First  Re- 
port, p.  49.) 

(6)  This  Act  is  amended  by  24  & 
25  Vict.  c.  75.  See  also  the  Acts 
cited,  post,  p.  158,  n.  (o). 

(c)  As  to  the  meaning  of  the  term 
borough  in  general,  vide  sup.  vol.  i. 
p.  128. 

(d)  But  the  Act  does  not  apply  to 
such  parliamentary  boroughs  as  are 
not  municipal.  A  list  of  these  will 
be  found  appended  to  the  First  Re- 
port  of  the  Commissioners  (Table  iii. 
p.  59).  And  it  comprises  (among 
others  of  less  importance)  the  bo- 
roughs of  Birmingham,  Greenwich, 
Sheffield.  South  wark,Taunton,  West- 
minster, &c  Some  of  the  boroughs, 
however,  in  this  list  (including  Bir- 
mingham and  Sheffield)  jiave' since 
received  a  charter  of  incorporation 


under  5  &6  WU1.  4,  c.  76,  s.  141, 
and  are  therefore  now  governed 
under  the  new  plan  of  constitution. 
As  to  the  boundarie*  of  boroughs 
(municipal  and  parliamentary),  see 
2  &  3  Will.  4,  c.  64;  6  &  7  Will.  4, 
c.  lOa  ;  7  Will.  4  &  1  Vict.  c.  78,  ss. 
29,  41. 

(0  See  5  &  6  Will.  4,  c.  76,  ss.  9, 
18.  Before  this  Act  the  title  of 
burgess,  (or  the  freedom  as  it  was 
called,)  was  generally  acquired  by 
birth,  marriage  or  servitude — that  is, 
by  being  born  of  a  freeman,  by  mar- 
rying the  daughter  or  widow  of  a 
freeman,  or  by  apprenticeship  for 
seven  years  within  the  borough  to  a 
freeman.  It  might  also  be  obtained 
by  gift  or  purchase.  (First  Report  of 
Commissioners,  pp.  18, 19.) 

(/)  A  burgess  or  freeman  (for 
the  terms  are  convertible)  may,  as 
such,  be  entitled  not  only  to  these 
rights,  but  to  those  which  relate  to 
the  corporate  property,  or  to  voting 
at  parliamenury  elections  (vide 
post,  p.  162).  The  Act  also  con- 
tains several  savings  of  rights  in 
particular  instances  (see  sects.  89, 
108,  134,  135,  137,  188). 
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age,  not  an  alien,  nor  having  received  within  the  last  twelve 
months  parochial  relief,  or  alms,  or  pensions,  or  charitable 
allowance  from  the  charitable  trustees  of  the  borough;  and 
who  on  the  last  day  of  August  in  any  year  shall  have  oc- 
cupied any  house,  warehouse,  counting-house  or  shop  within 
the  borough,  during  that  year  and  the  whole  of  the  two 
preceding  years;  and  during  such  occupation  shall  also 
have  been  an  inhabitant  householder  within  the  borough, 
or  within  seven  miles  thereof;  and  shall,  during  such  time, 
have  been  rated  in  respect  of  such  premises  to  aU  rates  for 
relief  of  the  poor  (g),  and  have  paid  all  such  rates  and  all 
borough  rates  in  respect  of  the  same  premises,  except  those 
payable  for  the  last  six  calendar  months ;  and  shall  be  duly 
enrolled  in  that  year  as  a  burgess  on  the  burgess  roU(Ji). 
Which  definition  however  is  to  be  understood  as  subject  to 
the  following  rule,  that  when  the  premises  came  to  the 
party  by  descent,  marriage,  marriage  settlement,  devise,  or 
promotion  to  any  benefice  or  office, — ^he  shall  be  entitled 
to  reckon  in  the  occupancy  and  rating  of  the  former  party 
fi-om  whom  they  were  so  derived  (i). 

The  new  municipal  constitution  &rther  provides,  that  in 
every  borough  there  shall  be  elected  annually  a  "  mayor"  ( j  ), 


(g)  See  aa  to  the  rating  of  tmtUl 
tenements,  13  &  14  Vict.  c.  99,  s.  7, 
and  as  to  the  rating  of  Xodgert,  59 
Geo.  8,  c.  12,  8.  19;  21  &  22  Vict, 
c.  43.  Although  by  the  effect  of 
those  enactments  the  owner  is  rated 
instead  of  the  occupier,  the  latter 
has  the  municipal  privileges. 

(Jk)  As  to  the  burgess  roll,  see  5 
&  6  Will.  4,  c  76,  s.  22 ;  7  Will.  4 
&  1  Vict  c.  78  ;  20  &  21  Vict.  c.  53, 
ss.  6,  7 ;  Hunt  v.  Hibbs,  5  H.  &  N. 
123. 

(t)  5  &  6  WUL  4,  c.  76,  s.  12 ;  7 
Will.  4  &  1  Vict  c.  78,  88.  8,  9. 

(i)  5  &  6  Will.  4,  c.  76,  s.  49. 


The  case  of  the  death,  illness,  ab- 
sence, or  incapacity  of  the  mayor  or 
other  municipal  officers  is  provided 
for  by  5  &  6  WUI.  4,  c.  76,  ss.  ZH,  49; 
7  Will.  4  &  1  Vict  c.  78,  8.  16 ; 
16  &  17  Vict  c.  79,  88.  7—12.  By 
6  &  7  Will.  4,  c.  105, 8.  4,  the  mayor 
is  to  bold  over  after  bis  year,  till  ac- 
ceptance of  office  by  his  successor. 
By  3  &  4  Vict  c.  47,  the  mayor  may 
be  re-elected.  By  16  &  17  Vict  c. 
79,  88.  7, 8,  he  may  appoint  a  deputy. 
By  24  &  25  Vict  c  75,  s.  2,  his  pre- 
cedence over  the  other  borough  jus- 
tices is  defined  and  confirmed. 
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— and  periodically  a  certain  number  of  "  aldermen  "  (A),  and 
of  "  councillors"  (0> — who  together  shall  constitute  "  the 
council "  (»i)  of  the  borough  (») ; — that  they  shall  be  re- 
spectively chosen  from  among  persons  on,  or  entitled  to  be 
on,  the  burgess  list,  and  otherwise  qualified  as  in  the  Act 
described  (o) : — ^that  the  councillors  shall  be  elected  by  the 
bm'gesses  (p),  and  the  mayor  and  aldermen  by  the  coun- 
cil (9)  ;— that  the  council  shall  meet  once  a  quarter  (and 
oftener  if  due  notice  be  given),  for  transaction  of  the  general 
business  of  the  borough  (r),  and  make  their  decisions 
according  to  the  majority  of  the  members  present  (if  those 
present  amoimt  to  one-third  of  the  whole),  and  that  the 
mayor,  or  other  member  presiding  in  his  absence,  shall 
have  a  casting  vote  (^);— that  at  any  meeting  at  which 


(A)  5  &  6  Will.  4,c.  76,  8.  25.  See 
16  &  17  Vict  c.  79,  8.  18. 

(I)  5  81  6  VicL  c.  76,  88.  25,  31. 

(m)  A8  to  the  powen  of  the  coun- 
cil, see  sects.  72,  73 ;  6  &  7  Will.  4, 
c.  104,  8.  2;  6  &  7  Will.  4,  c.  105, 
S.  8;  7  Will.  4  &  1  Vict.c.  78,88. 
45,  46,  47. 

(n)  5&e  Will.  4,  c.  76,  s.  25. 

(o)  Sect.  28.  See  6  &  7  Will.  4, 
c.  104,  8.  7.  Since  the  Municipal 
Act  there  have  been  several  addi- 
tional statutes  regulating  the  subject 
of  municipal  eleeiions.  See  6  &  7 
Will.  4,  c.  105,  8.  5  ;  7  Will  4  &  I 
Vict  c.  78, 88. 1, 11, 14, 18,  25,26 ;  3 
&  4  Vict  c.  47.  8.  1 ;  6  &  7  Vict  c. 
89,88.1,2,8,5;  15  &  16  Vict  c.  5; 
16  &  17  Vict  c.  79,  88.  9—18 ;  22 
Vict  c  35.  See  also  1  &  2  Vict  cc. 
5,  15,  as  to  the  relief  of  Quakers, 
Moravians  and  Separatists;  and  8 
&  9  Vict.  c.  52,  by  which  Jews  are 
now  allowed  a  form  of  declaration  by 
which  they  are  rendered  capable  of 
being  elected  to  municipal  offices. 
(By  21  &  22  Vict  c.  48,  s.  5 ;  21  & 


22  Vict  c.  49,  8.  2 ;  and  23  &  24 
Vict  c.  63,  the  Jews  have  now  a  simi- 
lar relief  in  other  cases.) 

(p)  5  &  6  Will  4,  c  76,  88.  29, 
30,  32.  It  is  to  be  observed  that 
certain  boroughs  of  large  popula- 
tion are  by  the  Act  divided  into 
wards  (see  5  &  6  Will.  4,  c.  76, 
8.  89 :  6  &  7  Will.  4,  c.  103,  s.  3  ; 
Baker  o.  Marsh,  4  Ell.  &  Bl.  144), 
and  it  is  provided  that  a  certain 
number  of  councillors  shall  be  as- 
signed to  each  ward,  and  that  the 
burgesses  of  each  ward  and  none 
others  shall  separately  elect  the  num- 
ber of  coiuicillors  assigned  thereto. 
(5  &  6  Will.  4,  c  76.  8.  48.)  Two 
assessors  are  also  to  be  separately 
elected  for  each  ward.  (Ibid.)  By 
22  Vict  c.  35,  provisions  are  made 
for  the  alteration  of  these  wards,  in 
certain  cases,  and  for  a  re-settlement 
of  their  boundaries  and  fresh  appor- 
tionment  of  councillors. 

(q)  5&6  Will.  4,  c.  76,  ss.  49, 25. 

(r)  Ibid.  s.  69. 

(«)  Ibid. 
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two-thirds  at  least  of  the  whole  shall  attend,  the  council 
may  make  bye-laws  for  the  good  rule  and  government  of 
the  borough,  for  the  prevention  and  suppression  of  nui- 
sances, and  for  the  imposition  of  fines  on  persons  in  that 
behalf  offending  (^); — that  the  burgesses  shall  annually 
elect,  from  among  those  qualified  to  be  councillors,  two 
auditors  and  two  assessors  (v) ;  the  former  to  audit  the 
accounts  of  the  borough,  the  latter  to  assist  in  revising  the 
burgess  list  (:r) ; — and  that  the  council  also  may  appoint 
a  town  clerk  and  a  treasurer  (neither  of  whom  is  to  be  a 
member  of  the  council),  and  such  other  officers  as  have 
been  usual  or  shall  be  necessary,  and  shall  be  empowered  to 
fix  their  salaries  (y), — and,  if  the  borough  have  a  separate 
court  of  quarter  sessions,  shall  also  appoint  a  coroner  {z) 
and  a  clerk  of  the  peace  (a). 

The  council  also  of  any  borough  which  is  desirous  that 
a  separate  court  of  quarter  sessions  (&),  should  be  holden 
there,  may  petition  the"  Crown  for  that  purpose ;  and  if  the 
application  be  granted,  the  Crown  shall  appoint  a  re- 
corder (c),  who  shall  be  sole  judge  of  such  court  of  quarter 


(0  5  &  6  Will.  4,  c.  76,  s.  69. 

(ii)  Sects.  87,  29. 

(x)  Sects.  9S,  18.  (See  Searle  o. 
The  Queen,  8  Ell.  &  Bl.  22;  The 
Queen  v.  The  Mayor  of  Rochester, 
I  E.  Bl.  &  E.  1024.)  By  7  Will.  4  & 
1  Vict  c.  78,  8.  15,  the  auditors  and 
assessors  are  disqualified  to  be  of 
the  council ;  by  sect.  17  the  assessor 
may  appoint  a  deputy. 

(y)  5  &  6  Will.  4,  c.  76.  s.  58. 
As  to  the  toum  clerk,  see  20  &  21 
Vict.  c.  50,  s.  5.  As  to  the  treasurer, 
see  6  &  7  Vict  c.  89,  s.  6. 

(ft)  5  &  6  Will.  4,  c.  76, s.  62.  (See 
23  &  24  Vict  c.  116,  s.  9.)  By6&7 
Will.  4,  c.  105,  8.  6,  the  coroner  may 
appoint  a  deputy. 

(a)  5  &  6  Will.  4,  c.  76,  s.  103. 
As  to  an  assistant  clerk  of  the  peace, 
see  7  Wai.  4  &  1  Vict  c.  19. 


(fr)  5  &  6  Will.  4,  c.  76,  s.  103. 
As  to  borough  quarter  sessions,  see 
also  5  &  6  Vict  c.  38;  6  &  7  Will. 
4,  c.  105  ;  2  &  8  Vict  c  27  ;  7  Will. 
4  &  1  Vict  c.  38 ;  14  fie  15  Vict  c. 
55,88.  13,  19;  c.  19.  As  to  trial 
in  the  county  at  large,  or  next  ad- 
joining county,  of  offences  committed 
within  the  borough,  see  38  Geo.  3, 
c.  52,  88.  2,  3 ;  51  Geo.  3,  c  100 ; 
60  Geo.  3  &  1  Geo.  4,  c.  14;  5  &  6 
Will.  4,  c  76,  88.  109— 1 II ;  7  Will. 
4  &  1  Vict  c.  78,  8.  50;  14  fi(  15 
Vict  c.  55,  8.  19;  c  100,  s.  23; 
17  fit  18  Vict  c.  35. 

(c)  See  5  &  6  Will.  4,  c.  76,  as.  105, 
118;  by  which  the  recorder  has.  in 
general,  the  same  authority  within 
the  limits  of  the  borough,  as  the 
county  quarter  sessions  for  the 
county  at  large.    But  there  are  the 


160  BK.  IV.  OF  PUBLIC  BIGHTS. — VT.  III.  SOCIAL  ECONOMY. 

sessions ;  as  also  of  the  court  of  record  for  ciyil  actions,  if 
there  be  any,  and  if  it  be  not  regulated  by  any  local  act  of 
parliament  and  no  barrister  of  five  years'  standing  sat 
therein  when  the  Act  passed  (ef). 

To  certain  boroughs,  and  to  such  others  as  may  petition 
for  it,  the  Crown  may  also  grant  a  commission  of  the  peace, 
and  nominate  such  persons  to  be  justices  as  the  Crown 
shall  think  proper  (e) ;  and  the  mayor  (during  his  year  of 
office),  and  the  recorder,  are,  respectively,  justices  of  the 
peace  ex  officio  (f). 

It  is  provided  also,  that  the  council  shall  not,  except  by 
approval  of  the  Lords  of  the  Treasury,  sell  or  mortgage 
the  land  or  public  stock  of  the  borough,  or  demise  them 
for  more  than  a  certain  term  (^) :  and  that  the  rents,  profits. 


following^  exceptions.  He  has  no 
power  by  virtue  of  his  office  to  make 
or  levy  any  county  rate  or  rate  in 
the  nature  of  a  county  rate,  or  to 
grant  any  licence  or  authority  to 
keep  an  inn,  alehouse,  or  victualling 
house,  or  to  sell  ezciseable  liquors 
by  retail,  or  to  exercise  any  of  the 
powers  by  5  &  6  Will.  4,  c.  76,  spe- 
cially vested  in  the  council  of  the 
borough.  As  to  his  power  to  ap- 
point a  deputy,  see  6  &  7  Vict  c. 
89,  8.  8.     As  to  the  recorder's  oathf 

6  &  7  WU1.  4,  c.  105,  8.  3. 

(d)  As  to  borough  courts  of  re- 
cord, see  6  &  7  Will.  4,  c.  105,  s.  9 ; 

7  Will.  4  &  1  Vict.  c.  78,  s.  31  ;  2 
&  3  Vict.  c.  27;  15  &  16  Vict.  c. 
76,  s.  228 ;  17  &  18  Vict  c.  125,  s. 
105  ;  23  &  24  Vict.  c.  126,  s.  44. 

(0  5  &  6  Will.  4,  c  76.  s.  98. 
And  see  as  to  borough  justices,  7 
Will.  4  &  1  Vict  c.  78.  ss.  30,  81  ; 
12  &  13  Vict  cc.  8,  18,  64  ;  13  &  14 
Vict.  c.  91  ;  15  &  16  Vict  c.  38 ; 
18  &  19  Vict  c.  126 ;  24  &  25  Vict 
c.  75,  s.  8.  As  to  their  clerk,  see 
24  &  25  Vict  c.  75,  s.  5.    By  5  &  6 


Will.  4,  c.  76,  a.  11,  where  a  borough 
has  no  separate  quarter  sessions,  the 
justices  for  the  county  are  to  exer- 
cise jurisdiction  as  justices  for  the 
borough,  as  fully  as  they  do  for  the 
county  at  large.  But  where  a  sepa- 
rate court  of  quarter  sessions  is 
granted,  then  if  the  borough  were 
previously  exempt  from  the  juris- 
diction of  the  county  justices  by 
reason  of  a  non  iniromiitant  clause 
in  their  charter  (as  to  which,  see 
R.  V.  Sainsbury,  4  T.  R.  451),  it 
shall  still  remain  so  *,  but  otherwise, 
the  county  justices  will  have  con- 
eutrent  jurisdiction  in  the  borough 
with  the  borough  justices.  (2  Arch. 
Just  26.) 

(/)  5  fif  6  Will.  4,  c.  76,  88.  57, 
103. 

ig)  5&6  Will.  4,  a  76,  ss.  94,  et 
seq. ;  6  &  7  WUl.  4,  c.  104,  s.  2 ; 
1  &  2  Vict.  c.  31  ;  17  &  18  Vict,  c 
104,  s.  546  ;  22  Vict.  c.  27,  s.  3 ; 
23  Vict.  c.  16.  See  the  law  as  to 
this  more  fully  stated,  sup.  vol.  i. 
pp.  478,  479. 
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and  interest  of  aU  corporate  property  shall  be  paid  to  the 
treasurer,  and  carried  to  the  account  of  the  borough  fund{i) ; 
which,  after  discharging  debts,  shall  be  applied  to  the 
payment  of  salaries^  the  expenses  connected  with  the 
corporate  elections,  prosecutions,  constabulary,  gaols  and 
maintenance  of  offenders,  and  other  public  purposes  (A)— 
that  the  surplus  (if  any)  shall  be  expended  for  the  public 
benefit  of  the  inhabitants  (Z),  and  the  deficiency  (if  any) 
made  up  by  a  rate  (m), — and  that  the  accounts  shall  be  at 
all  times  open  to  inspection,  and  regularly  audited  and 
printed  for  the  use  of  the  ratepayers  (n) ;  and  submitted 


(t)  As  to  the  borough  fund,  see 

5  6i6  Will.  4,  c.  76,  8.  92 ;  6  &  7 
WilL  4,  c  104;  28  Vict.  c.  16. 
8.  12«  As  to  property  held  by  cor- 
porations on  charitable  or  other 
trusts,  see  5  &  6  Will.  4,  c.  76, 
88.  71—76  J  16  &  17  Vict.  c.  137,  s. 
65.  As  to  discharge  of  corporate 
debt,  see  7  Will.  4  &  1  Vict.  c.  78, 
8.28. 

(k)  S  h  ^  Will.  4,  c.  76,  8.  92. 
As  to  borough  prosecutions  and 
maintenance  of  offenders,  see  ibid. 
88.  114,  117  ;  5  &  6  Vice  c.  98  ;  13 

6  14  Vict  c.  91 ;  15  &  16  Vict.  c. 
81,  8.  38.  As  to  borough  police,  19 
&  20  Vict.  cc.  69,  118;  22  &  23 
Vict,  c  32,  88.  7,  15,  16.  As  to 
local  boards  of  health  in  boroughs, 
23  Vict.  c.  16,  8.  12.  As  to  bo- 
rough gaols,  6  &  7  Will.  4,  c.  105, 
8.  1 ;  7  Will.  4  &  1  Vict,  c  78,  8.  ' 
37{  5  St  ^  Vict.  cc.  53,  98 ;  7  &  8 
Vict.  c.  50;  7  &  8  Vict  c.  93;  11  & 

12  Vict  c.  39 ;  12  &  13  Vict  c.  82  ; 

13  &  14  Vict.c.  91.  As  to  lunatics  in 
boroughs,  16  &  17  Vict  c.  97;  18  & 
19  Vict  c.  106 ;  19  &  20  Vict  c.87. 
As  to  bridges,  maintainable  by  bo- 
roughs,  13  &  14  Vict  c.  64.  As  to 
burials  in  boroughs,  17  &  18  Vict 

VOL.  in. 


c.  87,  8.  3 ;  18  &  19  Vict  c.  128.  As 
to  the  repair  of  borough  roads  and 
highways,  25  &  26  Vict  c.  61,  s.  45. 

(/)  As  to  the  establishment,  in 
boroughs,  of  free  public  libraries  and 
museums,  see  18  &  19  Vict  c.  70 
(repealing  13  &  14  Vict  c.  65). 

(m)  5  &  6  Wm.  4,  c.  76,  s.  92.  As 
to  borough  and  watch  rate,  see  6  & 
7  Will.  4,  c.  104,  8.  6  ;  7  Will.  4  & 
1  Vict  c.  78,  8.  29 ;  7  Will.  4  &  1 
Vict  c.  81 ;  2  &  3  Vict  c.  28 ;  3  &  4 
Vict  c.  28;  8  &  9  Vict  c.  110;  17 
&  18  Vict  c  71 ;  22  &  23  Vict  c. 
32,  8.  5.  As  to  rating  the  corporate 
property  to  poor  rates,  see  4  &  5 
Vict  c.  48.  As  to  overseers  of  the 
poor  and  authority  of  borough  jus- 
tices in  matters  relating  to  the 
poor,  12  &  13  Vict  cc.  8,  64;  16 
&  16  Vict  c.  38;  16  &  17  Vict 
c.  79,  8.  14.  As  to  borough  rates  in 
the  nature  of  county  rates,  S  Bl  % 
Will.  4,  c  76,  8.  92;  17  &  18  Vict 
c.  71.  As  to  the  collection  of 
borough  rate  for  parishes  partly 
within  and  partly  without  boroughs 
not  subject  to  county  rate,  12  &  13 
Vict  c.  65,  8.  2  {  15  &  16  Vict  c.  81, 
8.82. 

{n)  5  9iQ  Vict  c.  76,  s.  98. 
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to  the  Secretary  of  State ;  and  laid  before  both  Houses  of 
Parliament  (o). 

Such  are  the  principal  features  of  the  new  municipal 
corporation  scheme,  as  to  which  however  it  is  further  to  be 
understood,  that  it  distinguishes  between  the  rights  newly 
conferred  by  the  Act,  and  the  antecedent  rights  of  the  cor- 
porators with  regard  to  the  corporate  property,  and  with 
regard  to  voting  at  parliamentaiy  elections;  both  which 
antecedent  rights  are  expressly  preserved.  For  it  is  pro- 
vided that  every  inhabitant;  and  every  person  admitted 
a  freeman  or  burgess ;  and  the  wife  or  widow,  or  son  or 
daughter  of  any  fireeman  or  burgess;  and  every  person  mar- 
ried to  the  daughter  or  widow  of  a  freeman  or  burgess;  and 
every  apprentice ; — shall  enjoy  the  same  share  and  benefit 
of  the  lands  and  public  stock  of  the  borough,  as  he  or  she 
might  have  enjoyed  in  case  the  Act  had  not  been  passed : 
subject  to  the  limitation,  however,  that  the  total  amount  to 
be  divided  among  such  persons  shall  not  exceed  the  surplus 
which  shall  remain  after  payment  of  the  expenses  which 
are  charged  by  the  Act  upon  the  borough  fund(j:;).  And 
further,  that  every  person  who  if  the  Act  had  not  been 
passed  would  have  enjoyed  as  a  burgess  or  freeman,  or 
might  thereafter  have  acquired  in  respect  of  birth  or 
servitude,  the  right  of  voting  in  the  election  of  members 
of  parliament,  shall  be  entitled  to  enjoy  or  acquire  such 
right  of  voting  as  fully  as  he  might  in  that  case  have 
done  (q).  It  is  also  enacted  that  the  town  clerk  of  every 
borough  shall  make  out  a  list  (to  be  called  the  freemen's 
roll)  of  all  persons  admitted  burgesses  or  freemen  for  the 
purpose  of  such  reserved  rights  as  aforesaid  (r),— as  dis- 

(o)  6  &  7  Will.  4,  c.  104,  B.  10 ;  spect  of  an  occupation  to  the  value 

7  Will.  4  &  1  Vict.  c.  78,  sa.  43,  49.  of  10^,  2  Will.  4,  c.  45,  a.  27  ;  et  sup. 

{p)  6  bLii  Will.  4,  c.  76,  8.  2.  vol.  ii.  bk.  ii.  pt.  i.  ch.  i. 

(q)  Sect.  4.    See  7  Will.  4  &  1  (r)  5  &  6  Will.  4,  c.  76,  a.  5.    By 

Vict.  c.  78,8.  27.     See  also  as  to  the  1  &  2  Vict  c.  35,  no  stamp  duty  is 

right  of  voting  for  boroughs,  in  re-  to  be  paid  on  any  such  admission. 
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tinguished  from  the  burgesses  newly  created  by  the  Act, 
and  entitled  to  the  rights  which  it  newly  confers.  These 
last  are  to  be  entered^  (as  be&re  explained,)  on  another 
roll,  called  the  burgess  roll. 

There  are  some  other  points  of  importance,  besides  those 
already  noticed,  on  which  the  Act  has  innovated  upon  the 
laws  and  customs  which  formerly  prevailed  in  corporate 
towns.  Before  it  passed,  the  title  of  burgess  (or  the 
freedom  of  the  city,  as  it  was  called)  was  generally  acquired 
by  birth,  marriage  or  servitude,  (that  is,  by  being  bom  of  a 
freeman,  by  marrying  the  daughter  or  widow  of  a  freeman, 
or  by  apprenticeship  for  seven  years  within  the  borough 
to  a  freeman.)  It  might  also  be  obtained  by  gift  or  pur- 
chase («).  But  by  the  Act  it  is  provided  that  no  person 
shall  in  friture  be  made  a  burgess  or  freeman  by  gift  or 
purchase  {t) ;  the  effect  of  which  provision  is  to  leave  no 
other  title  in  force,  as  regards  the  right  to  be  placed  on  the 
freemen's  roU,  but  those  of  birth,  marriage,  and  servitude 
as  an  apprentice  (t£).  It  abolishes  also  (though  with  a 
reservation  of  the  rights  of  the  then  existing  claimants) 
the  exemptions  that  had  been  ordinarily  claimed  by  bur- 
gesses, inhabitants,  or  the  like,  from,  such  tolls  or  dues  as 
are  levied  to  the  use  of  the  body  corporate  (a:).  And 
whereas  in  divers  boroughs  a  custom  had  prevailed,  and 
bye-laws  had  been  made,  that  no  person  not  being  free  of 
the  borough,  or  of  certain  guilds,  mysteries,  or  trading 
companies  therein,  should  keep  a  shop  for  merchandize, 
or  use  certain  trades  or  occupations  for  gain  within  the 
same, — ^the  Act  provides  that  every  person  may  in  fiiture 
keep  any  shop,  and  use  every  lawfid  trade  and  occupation 
therein,  any  such  custom  or  bye-laws  notwithstanding  (y). 

(«)  First  Report  of  Commissioners,  to  those  only  who  have  been  ad- 

pp.  18|  19.  mitted  by   birth    or    serritude,  as 

(0  5  &  6  WilL  4y  c.  76,  s.  3.  stated  above,  and  no  longer  to  those 

(tt)  Sect.  5.     As  to  the  right  of  admitted  by  marriage. 

persons  on  the  freemen's  roll  to  vote  («)  Sect.  2.    See  6  &  7  Will.  4, 

for  members  of  parliament,  however,  c.  104,  s.  9. 

it  is  to  be  observed,  that  it  belongs  (y)  SUQ  Will.  4,  c.  76,  s.  14. 

m2 
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It  remains  only  to  observe,  that  the  several  provisions  of 
this  statute  are  applicable  not  only  to  the  boroughs  enume- 
rated in  the  schedules,  but  to  every  other  (whether  before 
incorporated  or  not)  which  shall  obtain  a  new  charter  of 
incorporation,  after  petition  to  the  crown  for  that  pur- 
pose (y ).  And  that  with  respect  to  every  borough  &lling 
within  the  Act,  the  former  statutes,  charters  and  usages  by 
which  it  was  governed,  so  &r  as  consistent  with  these 
provisions,  are  to  be  considered  as  still  in  force ;  while  on 
the  other  hand,  so  much  of  them  as  is  inconsistent  with 
the  Municipal  Corporation  Act  is  in  express  terms  re- 
pealed {z). 

{y)  5  9i^  Will  4,  c.  76,  s.  141.  93  ;  18  &  14  Vict.  c.  42;   16  &  17 

Aa  to  boroughs  incorporated  since  Vict.  c.  79  ;  18  8r  19  Vict.  c.  81 ;  20 

the  Municipal  Corporation  Act,  see  &  21  Vict  c.  10. 
also  7  Will.  4  &  1  Vict.  c.  78,  s.  49;  (i)  ;»  &  6  Will.  4,  c.  76,  s.  1. 

5&6  Vict.c.  Ill;  11  &  12  Vict. c 


(     165     ) 


CHAPTER  11. 

OF  THE  LAWS  RELATING  TO  THE  POOR. 


[The  poor  of  England,  till  the  time  of  Henry  the  eighth^ 
subsisted  entirely  upon  private  benevolence,  and  the  charity 
of  well-disposed  Christians  (a).  For  though  it  appears  by 
the  Mirror  (6),  that  by  the  common  law  the  poor  were  to 
be  ''  sustained  by  parsons,  rectors  of  the  church,  and  the 
''  parishioners,  so  that  none  of  them  die  for  default  of  suste- 
"  nance,"]  yet  [till  the  statute  27  Hen.  VIII.  c.  25,  we  find 
no  compulsory  method  chalked  out  for  this  purpose ;  but 
the  poor  seem  to  have  been  left  to  such  relief  as  the 
humanity  of  their  neighbours  would  aiford  them.  The 
monasteries  were,  in  particular,  their  principal  resource ; 
and  among  other  bad  effects  which  attended  the  monastic 
institutions,  it  was  not  perhaps  one  of  the  least,  (though 
frequently  esteemed  quite  otherwise,)  that  they  supported 
and  fed  a  very  nmnerous  and  very  idle  poor,  whose  suste- 
nance depended  upon  what  was  daily  distributed  in  alms 
at  the  gates  of  the  religious  houses.     But  upon  the  total 


(a)  The  poor  in  Ireland  had  till 
of  late  no  relief  but  from  private 
charity.  But  by  1  &  2  Vict  c.  56, 
the  authority  of  the  Poor  Law  Com- 
missioners  was  extended  to  that  part 
of  the  realm.  This  last  Act  has  been 
amended  by  2  &  8  Vict  c.  1 ;  4  &  5 
Vict  c.  41 ;  6  &  7  Vict  c  92 ;  10  & 
11  Vict  cc.  81,  90;  11  &  12  Vict  c. 
25;  14  &  15  Vict  c.  68;  15  &  16 
Vict  c.  37 ;  17  &  18  Vict  c.  63 ;  23  & 


24  Vict  c.  1 48.  And  by  one  of  these 
(10  &  11  Vict  c  90),  aboard  of  com- 
missioners  for  administering  the  laws 
for  relief  of  the  poor  in  Ireland  is 
established  distinct  from  the  com- 
missioners for  England.  As  to  the 
relief  of  the  poor  in  Scotland,  see  8 
&  9  Vict  c.  83  ;  17  8c  18  Vict  c.  86, 
s.  6  ;  19  &  20  Vict  c.  117 ;  24  Vict 
c.  18  ;  24  8r  25  Vict  c.  37. 
(6)  Chap.  1,  sect  8. 
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[dissolution  of  these,  the  inconvenience  of  thus  encouraging 
the  poor  in  habits  of  indolence  and  beggary  was  quickly 
felt  throughout  the  kingdom :  and  abundance  of  statutes 
were  made  in  the  reigns  of  King  Henry  the  eighth  and 
his  children,  for  providing  for  the  poor  and  impotent; 
which,  the  preambles  to  some  of  them  recite,  had  of  late 
years  greatly  increased. 

These  poor  were  principally  of  two  sorts :  Mck  and  im- 
potent, and  therefore  unable  to  work ;  idle  and  sturdy,  and 
therefore  able,  but  not  willing  to  exercise  any  honest  em- 
ployment. To  provide  in  some  measure  for  both  of  these 
in  and  about  the  metropolis,  Edward  the  sixth  founded 
three  royal  hospitals :  Christ's  and  St.  Thomas's,  for  the 
relief  of  the  impotent,  through  infancy  or  sickness ;  and 
Bridewell,  for  the  punishment  and  employment  of  the 
vigorous  and  idle.  But  these  were  £ir  from  being  sufficient 
for  the  care  of  the  poor  throughout  the  kingdom  at  large ; 
and  therefore,  after  many  other  fruitless  experiments,  by 
statute  43  Eliz.  c.  2,  (which  is  generally  considered  as  the 
foundation  of  the  modem  poor  law,)  overseers  of  the  poor 
were  appointed  in  every  parish.]  It  is  provided  by  this 
statute,  that  the  churchwardens  of  every  parish  shall  be 
overseers  of  the  poor  (c) :  and  that,  besides  these,  there  shall 
be  appointed  as  overseers  in  each  parish  two,  three,  or 
four,  but  not  more,  of  the  inhabitants  (rf) ;  such  last- 
mentioned  overseers  to  be  substantial  householders,  and 

(c)  As  to  churchwardens  and  over-  gistered  medical  practitioners;  and 

seers  for  separate  twmshipi,  see  R.  o.  officers  of  the  courts  of  law,  of  the 

Justices  of  North  Riding  of  York-  army  and  navy,  and  of  the  customs 

shire,  6  A.  &  E.  863 ;  R.  o.  Worces-  and  excise.    See  Archbold's  Justice 

tershire,  1  W.  W.  &  H.  432 ;  and  7  of  the  Peace  (Poor),  13  ;  and  21  & 

&  8  Vict.  c.  101,  88. 22, 23.  22  Vict  c.  90,  s.  34.    On  the  other 

(rf)  The  following  classes  of  per-  hand,  the  office  may  be  filled  by  a 
sons  are  exempted  from  serving  the  woman,  (See  R.  ».  Stubbs,  2  T.  R. 
office  of  overseers.  Peers  and  mem-  395.)  By  12  &  13  Vict.  c.  103,  s.  6, 
bers  of  parliament ;  justices  of  the  no  person  shall  be  appointed  over- 
peace;  aldermen  of  London;  clergy-  seer  who  is  engaged  in  any  con- 
men  ;  dissenting  ministers ;  prac-  tract  for  the  supply  of  food  for  the 
tising  banisters  and  attornies ;  re-  relief  of  the  poor. 
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to  be  nominated  yearly  by  two  justices  dwelling  near  the 
parish  (e). 

[Their  offioe  and  duty,  according  to  the  same  statute^ 
were  principally  these :]  first,  to  provide  work  for  all  per- 
sons who  had  no  means  to  maintain  themselres,  and  used 
no  ordinary  trade ;  and,  secondly,  to  raise  competent  sums 
for  the  necessary  relief  of  the  lame,  impotent,  old,  blind^ 
and  such  other  persons  as  were  poor  and  not  able  to  work. 
[For  these  joint  purposes  they  were  empowered  to  make 
imd  levy  rates  upon  the  sevenJ  inhabitants  of  the  parish 
by  the  same  act  of  parliament ;  which  has  been  firther  ex- 
plained and  enforced  by  several  subsequent  statutes.] 

The  Act,  it  will  be  observed,  involved  two  principles ; 
first,  that  every  poor  person  should  be  either  relieved,  or 
(what  is  equivalent)  provided  with  work :  next,  that  this 
should  be  done  parochially ;  that  is,  out  of  funds  to  be 
raised  and  applied  by  parish  officers  within  the  limits  of 
their  respective  parishes  (/>.  It  is  to  be  understood,  how- 
ever, that  the  law  did  not  allow  paupers  to  resort  for  relief 
indiscriminately  to  any  parish  they  preferred :  for  by  certain 
statutes  of  date  anterior  to  the  forty-third  year  of  Eliza- 
beth(^),  persons  unable  or  unwilling  to  work  were  compel- 
lable to  remain  in  the  particular  parishes  where  they  were 
settled;  that  is,  where  they  were  bom,  or  had  made  their 
abode  for  three  years,  or  (in  case  of  vagabonds)  for  one 

(0)  The  appointment  isi  by  54  Geo.  is  levied,  and  in  respect  of  which 

8y  c.  91,  directed  to  be  made  on  the  there  is  no  agreement  for  its  con- 

25th  March,  or  within  fourteen  days  tributton  to  the  poor  rate  of  any 

after.     It  may  be   observed  here,  parish,  shall  now  be  deemed  a  parish 

that  wherever,  by   43  Eliz.  c.  2,  for  all  the  purposes  of  assessment  to 

powers  are  given  in  respect  of  the  the  poor  rate,  the  relief  of  the  poor, 

poor  to  justices  in  eomiies,  the  same  the  county  police  or  borough  rate, 

powers  are  by  12  &  13  Vict.  c.  8,  c  the  burial  of  the  dead,  the  removal 

64,  (amended  by  15  &  16  Vict  c.  of    nuisances,   the    registration    of 

38,)  given  to  justices  in  boroughs,  parliamentary  and  municipal  voters, 

(/)  As  to  extra- parochial  places,  and  the  registration  of  births  and 

see  18  &  14  Car.  2,  c  12,  s.  22,  and  deaths. 

the  recent  enactments  of  20  Vict.  c.  (g)  19  Hen.  7,  c.  12 ;  1  Edw.  6,  c. 

19  ;  by  which  last  statute  all  extra-  3;  3  &  4  Edw.  6,  c.  16 ;  14  Eliz.  c. 

parochial  places  where  no  poor  rate  5 ;  see  also  7  Jac.  1,  c.  4,  s.  8. 
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year  only  (A).  And  this  was  the  origin  of  the  law  of  set- 
tlement,  with  which  that  of  relief  holds  a  close  connection ; 
these  being  in  &ct  the  two  main  branches  of  which  the 
poor-law  (as  established  by  the  act  of  Elizabeth)  consists. 
Still  there  was  no  regulation  either  prior  to  that  Act,  or 
for  a  long  period  afterwards,  to  prevent  an  able-bodied  and 
industrious  pauper  from  resorting  to  any  parish  that  he 
pleased  for  employment  But  soon  after  the  Restoration 
the  more  restrictive  principle  was  introduced,  of  confining 
to  his  existing  place  of  settlement  every  person  whatever 
whose  circumstances  were  such  as  to  make  it  probable  that 
he  would  become  a  charge  upon  the  pubUc ;  and  new  re- 
gulations wene  devised  for  carrying  that  principle  into  full 
effect  For  by  stat  13  &  14  Car.  II.  c.  12,  s.  1,  it  was 
provided  (in  substance)  that  persons  newly  coming  to  settle 
in  any  parish,  and  likely  to  become  chargeable,  might  be 
removed  by  the  warrant  of  two  justices  of  the  peace,  on 
complaint  of  the  parish  officers,  to  the  parish  where  they 
were  last  legally  settled  (t).  But  that  Act  also  materially 
altered  the  legal  idea  and  definition  of  settlement ;  for  it 
abridged  the  period,  at  which  a  man  becomes  settled  by 
residence,  to  forty  days  (A)  :  and  as  it  subjected  the  poor  to 
removal  6rom.  every  place  in  which  they  were  not  settled, 
it  had  the  farther  and  indirect  effect  of  attaching  to  the 
condition  of  settlement  the  quality  of  a  right,  because  that 
condition  gave  an  exemption  firom  removal  This  state 
of  the  law  led  to  unforeseen  consequences.  Persons  who 
were  desirous  (for  any  reason)  of  gaining  a  settlement-right 
in  particular  parishes,  were  soon  found  to  resort  to  the  ex- 
pedient of  intruding  into  them  fiuiively,  with  the  view  of 
completing  their  forty  days'  residence  before  they  should 
be  discovered  (Z).     To  prevent  this,  provision  was  after- 

(h)  1  Bl.  Com.  861.  '*  mere  inhabitancy,  and  the  statute 

(<)  In  R.  o.  Inhabitants  of  St.  '*  was  passed  to  prevent  this." 

James,  in   Bnry  St.  Edmunds,  10  (Ar)  1  Bl.  Com.  862 ;  see  Jac.  2, 

East,  81,  Bayley,  J.  says,  **  that  be-  c.  17,  s.  S. 

**fore  the  statute  of    Charles  the  (/)  Ibid. 

**  second,  a  settlement  was  gained  by 
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wards  made,  that  the  forty  days  should  be  computed  only 
from  the  period  when  notice  in  writing  of  the  party's  new 
abode  should  be  given  to  the  parish  officers ;  such  notice 
being  dispensed  with  onlj  in  cases  where  the  residence 
was  attended  with  certain  circumstances  of  notoriety,  such 
as  entering  into  a  yearly  service,  or  an  apprenticeship  (m). 
At  a  subsequent  period,  however,  the  principle  of  giving 
notice  was  abandoned  altogether  (n) :  but  the  circumstances 
of  notoriety  remained,  and  some  of  them  still  remain,  (as 
we  shall  in  the  course  of  this  chapter  explain  more  parti- 
cularly,) indispensable  accompaniments  of  the  forty  days' 
residence,  so  that  without  them  no  settlement  can  be 
gained.  Other  consequences  in  the  meantime  flowed 
from  the  principle  that  settlement  was  in  the  nature  of  an 
acquired  right:  for  it  became  estabUshed  by  a  series  of 
judicial  decisions,  that  (Uke  other  rights)  it  might  be 
claimed  derivatively;  that  is,  that  the  child  was  entitled  to 
the  parent's  settlement,  and  the  wife  to  the  husband's  (o) ; 
and  this  addition  completes  the  outline  of  the  settlement 
law  as  it  stDl  exists, — subject,  however,  to  one  very  im- 
portant alteration  introduced  in  the  reign  of  George  the 
third  (p)y  viz.,  that  a  man  coming  to  settle  in  a  parish  is 
no  longer  liable  to  removal  upon  the  mere  probability  of 
his  becoming  chargeable ;  but  it  is  required  that  he  should 
have  actually  become  chargeable,  by  receiving  or  applying 
for  relief;  an  alteration  (it  may  be  observed)  which  re- 
verts, in  some  measure,  to  the  principle  of  the  system  as  it 
stood  anterior  to  the  statute  of  Charles  the  second. 

(m)  Ibid.  I  and  3  W.  &  M.  c.  n.  liable  to  removal,  except    in    tbe 

(»)  Z5  Geo.  3,  c  101,  s.  8.  event  of  becoming  actually  charge- 

(o)  Fort  313;  1  Nol.  274.  able;  and  on  the  other  hand  could 

(p)  35  Geo.  3,  c.  110,  i.  1.   Even  not,  during  guch  residence,  acquire 

prior  to  this  Act,  if  a  certificate  were  a  settlement  there  by  any  act  of  his 

granted  by  the  officers  of  one  parish  own  except  by  renting  a  tenement, 

to  the  officers  of  another,  that  a  par-  or  executing  an  annual  office ;  nor 

ticular  person  was  legally  settled  in  could    his  servant  or    apprentice. 

the  former  parish,  he  was  entitled  by  See  8  &  9  Will.  3,  c.  30  ;  9  &  10 

virtue  of  such  certificate  to  go   to  Will.  3,  c.  11 ;  12  Ann.  c.  18,  s.  2  ; 

reside  in  the  latter,  without  being  3  Geo.  2,  c.  29,  ss.  8,  9. 
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The  law  as  to  relief  was  stationary  to  a  much  later 
period^  though  it  has  latterly  tmdergone  fimdamental  al- 
terations of  the  greatest  importance.  Not  only  the  col- 
lection of  the  rate,  but  the  relief  of  the  poor,  with  all  its 
attendant  management,  was  long  left  (conformably  to  the 
institution  of  the  statute  of  Elizabeth)  to  the  overseers  of 
the  respective  parishes.  But  these  officers  were  found  un- 
equal to  the  proper  discharge  of  the  latter  duty.  In 
modem  times  at  least,  when,  by  the  gradual  increase  of 
population  and  of  paupers,  its  services  had  become  more 
onerous,  they  were  rarely  performed  to  the  satis&ction  of 
the  public ;  and  various  measures  were  from  time  to  time 
devised  by  the  legislature,  for  improvement  of  the  prac- 
tical system.  By  the  statute  22  Geo.  III.  c.  83 — com- 
monly called  Gilbert's  Act  {q) — ^parishes  were  authorized 
by  consent  of  two-third  parts  in  number  and  value  of  the 
owners  or  occupiers,  with  the  approbation  of  two  justices 
of  the  peace,  to  appoint  gtuxrdians  to  act  in  lieu  of  ovei^ 
seers,  in  all  matters  relative  to  the  relief  and  management 
of  the  poor ;  and  also  to  enter  into  voluntary  unions  with 
each  otiier  for  the  more  convenient  accommodation,  main- 
tenance and  employment  of  paupers.  This  was  followed 
by  the  69  Geo.  III.  c.  12,  called  **  The  Select  Vestry 
Act," — by  which  the  inhabitants  of  any  parish,  in  vestry 
assembled  (r),  were  enabled  to  commit  the  management  of 
its  poor,  to  a  committee  of  the  parishioners  appointed  for 
that  purpose,  and  called  a  select  vestry;  to  whose  orders 
the  overseers  are  bound  to  conform. 

But  these  new  methods,  though  found  to  be  beneficial, 
were  upon  the  whole  not  attended  by  results  sufficiently 
effective.  Their  introduction,  too,  not  being  made  com- 
pulsory by  law,  but  left  to  the  option  of  the  inhabitants, 
the  conflict  of  opinions  which  generally  attends  all  subjects 
of  political  economy,  or  the  dislike  of  change,  or  some  in- 

(q)  See  Henderson  v.  Sherborne,       Union,  6  Ad.  &  E.  49. 
2  M.  &  W.  239;  R.  v.  Poor  Law  (r)  As  to  ▼estries,  see  also  sup. 

Commissioners,  in  re  Whitechapel       yol.  I.  pp.  124,  125. 
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activity  in  the  public  mind,  prevented  their  adoption  in 
the  great  majority  of  the  parishes. 

In  the  meantime  the  evils  resulting  from  the  mismanage- 
ment of  the  poor  continued  to  increase. 

The  negligent  and  injudicious  administration  of  the 
parochial  fends,  which  prevailed  in  various  parts  of  the 
kingdom,  had  the  effect  of  withdrawing  from  the  impotent 
poor  part  of  the  provision  intended  for  them  by  law,  and 
wasting  it  on  those  who  were  able,  but  unwilling  to  work : 
and  this  led  by  natural  consequence  to  the  encouragement 
of  idleness,  improvidence  and  vice  among  the  lower  classes 
of  society ;  and  to  a  progressive  and  alarming  increase  in 
pauperism  and  in  the  amount  payable  for  poor  rates. 

The  case  was  aggravated  by  some  inherent  defects  in 
the  existing  system,  which,  while  it  remained  unaltered  in 
principle,  tended  strongly  to  prevent  its  practical  improve- 
ment. 

For  the  duty  of  executing  the  poor  law  being  upon  this 
system  left  in  every  instance  to  the  parish  itself,  which 
stood  in  no  subordination,  and  owed  no  deference,  to  any 
external  authority,  reforms  suggested  from  without  seldom 
met  with  much  attention,  and  little  benefit  was  derived 
firom  any  example  of  superior  management  exhibited  in 
other  parts  of  the  kingdom.  The  size  of  a  very  large  pro- 
portion of  the  parishes  was  also  in  general  so  limited,  as 
to  expose  them  to  great  disadvantages,  both  as  to  the  em- 
ployment and  maintenance  of  the  poor ;  the  difficulty  and 
expense  of  which  are  both  obviously  reduced,  when  the 
field  of  operation  is  wider,  and  provision  can  be  made  on 
a  larger  scale.  It  was  under  such  circumstances  tliat  par- 
liament recommended,  in  the  year  1833,  the  issuing  of  a 
royal  commission  for  inquiring  into  the  state  and  adminis- 
tration of  the  laws  relating  to  the  poor.  The  persons  to 
whom  that  task  was  confided  exposed  the  evils  of  the  ex- 
isting system  with  great  ability  and  effect ;  and  from  the 
views  which  they  succeeded  in  impressing  upon  parliament. 
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enuknated,  in  the  year  1834,  the  important  statute  4  &  5 
WilL  IV.  c.  76  (*),  commonly  denominated  "  The  Poor 
Law  Amendment  Act.'' 

By  this  statute  the  administration  of  the  parochial  funds, 
and  the  management  of  the  poor  throughout  the  country, 
were  placed  for  a  period  of  five  years  under  the  superin- 
tendence and  control  of  a  central  board,  called  "  The  Poor 
Law  Commissioners ;"  who  had  power  to  make  such  r^u- 
lations  as  they  thought  proper,  for  guidance  of  the  paro- 
chial authorities,  (whether  consisting  of  guardians,  select 
vestries,  or  overseers,)  in  aU  matters  of  that  description ; 
and  who  were  aided  in  their  operations  by  a  certain  nmnber 
of  assistant  commissioners  (t).  This  commission  was  sub- 
sequently extended  to  the  year  1847,  and  was  then  super- 
seded. But  in  lieu  thereof  a  new  board  of  Commissioners 
was  established  (for  five  years),  by  10  &  11  Vict  c.  109, 
under  the  style  of  "  Commissioners  for  administering  the 
Laws  for  the  Belief  of  the  Poor  in  England;" — to  consist 
of  the  lord  president  of  the  council,  the  lord  privy  seal,  the 
principal  secretary  of  state  for  the  home  department,  and 
the  chancellor  of  the  exchequer,  for  the  time  being,  in 
virtue  of  their  offices,  and  of  such  other  persons  as  her 
Majesty  by  letters-patent  or  commission  shall  appoint.  And 
to  this  board — which  has  since  received  the  appellation  of 
the  "  Poor  Law  Board"  («),  and  been  continued  for  a  fur- 
ther period  (jx), — all  the  powers  and  duties  of  the  former 

(«)  The  following  are  the  statutes  cc.  11,  101 ;  14  &  15  Vict.  c.  105  ; 

which  have  been  passed  since  the  15  &  16  Vict,  cc  14,59;  20  Vict. 

4  &  5  Will.  4,  c.  76,  for  the  continu-  c.  19  ;  22  &  2d  Vict  c.  49 ;  23  & 

ation  and  amendment  of  the  system  24  Vict  c.  101  ;  24  &  25  Vict  c.  76. 

thereby  introduced :  6  Sc  6  Will.  4,  (f)  As  to  the  appointment  of  the 

c.  69  i  6  &  7  Will.  4,  c  107 ;  7  Will.  4  poor  law  commissioners,  &c.  see  also 

6  1  Vict  c.50;  1  &  2  Vict  cc.  25,56;  1  &  2  Vict  c.  56,  s.  119 ;  5  &  6  Vict 

2  &  3  Vict  c.83;  2  &  3  Vict  c.84;  c  57,  s.  2. 

3  &  4  Vict  c. 42;  5  &  6  Vict  c.  57 ;  (u)  12  &  13  Vict  c.  103,  s.  21. 

7  &  8  Vict  c.  101 ;  8  &  9  Vict  c.  (x)  By  23  &  24  Vict  c.  101,  the 
117;  10  &  11  Vict  c.  109;  11  3c  12  board  is  continued  till  23  July, 
Vict  cc.  31,  82,  110,  111 ;  12  &  13  1863. 

Vict  cc.  13,  103;   13  &  14  Vict 
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poor  law  commissioners  are  transferred  (y).  The  person 
first  named  in  such  letters-patent  or  commission  is  ^^  Pre- 
sident "  {z) :  and  all  general  rules — a  term  which,  for  the  pur- 
poses of  this  Act^  is  declared  to  extend  to  all  rules  directed 
to  affect  more  than  one  union  (a), — promulgated  by  this 
commission,  must  be  under  the  seal  of  the  body,  and  under 
the  hands  of  a  quorum,  of  whom  the  president  must  be 
one ;  and  any  such  rule  may  be  disallowed  by  her  !^|jesty 
in  council (i).  The  commissioners  are,  moreover,  directed, 
once  in  every  year,  to  submit  to  both  houses  of  parliament 
a  general  report  of  their  proceedings  (c).  By  the  Poor 
Law  Amendment  Act,  in  connection  with  the  subsequent 
statute  of  10  &  11  Vict.,  just  noticed,  the  commissioners 
are  empowered,  where  they  think  it  desirable,  to  direct 
that  the  relief  of  the  poor  in  any  parish  shall  be  admi- 
nistered by  a  board  of  guardians ;  to  be  elected  by  the 
owners  of  property  and  ratepayers  in  such  parish  (d),  in 
such  manner  as  in  the  Act  particularized.  And  they  arc 
directed  to  appoint  a  certain  number  of  Inspectors,  for 
the  purpose  of  exercising  a  visitorial  power  over  work- 
houses (e),  and  of  being  present  at  meetings  of  guardians, 
or  other  local  meetings  held  for  the  relief  of  the  poor(/). 
They  are  also  entrusted  by  the  legislature  with  the  im- 
portant power  of  consolidating  at  their  own  discretion — 

(y)  10  &  11  Vict.  c.  109,  s.  10.  case,  4  £11.  &  Bl.  814. 

(x)  The  president,  and  two  tecre-  (c)  10  &  11  Vict.  c.  109,  b.  13. 

iaries  appointed  by  the  commission-  (d)  4f  &  6  Will.  4,  c.  76,  as.  39, 

ers,  receive  remuneration  for  their  40 ;  Robinson  o.  Todmorden  Union 

services.    The  president  may  sit  in  (in  error),  3  Q.  B.  675. 

the  House  of  Commons;  but  only  («)  By  12  &  13  Vict  c  13,  the 

one  of  the  secretaries,  at  the  same  superintendence  of  the  Poor  Law 

time.     (10  &  11  Vict.  c.  109,  ss.  Board  is  extended  to   the  case  of 

8, 9.)  poor    persons    lodged    and    main- 

(a)  Ibid.  8.  15.  tained  by  contract,  in  establishments 

(b)  Sect  17.  As  to  the  removal  not  lunatic  asylums  or  workhouses 
of  rules  or  orders  of  the  commis-  of  any  union  or  parish,  nor  under 
sioners  by  certiorari  into  the  court  of  the  eflFective  control  of  any  parochial 
Queen's  Bench,  see  11  &  12  Vict,  or  other  local  authorities. 

c.  110,  s.  4;  12  &  13  Vict.  c.  103,  (/)  10  &  11  Vict.  c.  109,  ss.  18, 

8.  13  ;  Westbury.on- Severn   Union      20. 

m7 
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60  far  as  the  relief  and  management  of  the  poor  is  con- 
cerned,— two  or  more  parishes  into  one  miited  body,  or 
union  ;  under  the  government  of  a  single  board  of  guar- 
dians {g)y  to  be  elected  by  the  owners  and  ratepayers  of 
the  component  parishes  (A).  And  such  united  parishes 
are  to  have  a  common  workhouse  provided  and  main- 
tained at  their  common  expense  (t) ;  though  each  parish 
is  to^  remain  separately  chargeable  with  the  expense  of 
its  own  poor,  whether  relieved  in  or  out  of  such  work- 
house (A).  The  principle  of  consolidation  may  indeed 
be  carried  fiuther,  if  such  a  measure  shall  appear  expe- 
dient to  those  who  represent  the  different  parochial  in- 
terests ;  for  by  consent  of  the  guardians  in  any  union, 
(whether  formed  under  the  Act,  or  previously  existing,) 
the  component  parishes  may  (under  sanction  of  the  com- 


(^)  4  &  5  Will.  4,  c.  76,  8.  88.  By 
7  &:  8  Vict.  c.  101,  B.  24,  county  jus- 
tices residing  in  a  union  or  parish 
are  to  be  guardians  ex  officio.   By  12 

6  13  Vict.  c.  103,  8.  19,  the  chair- 
man at  any  meeting  of  the  board  of 
guardians  is  to  have  a  casting-vote. 
By  the  Marriage  and  Registration 
Acts  (6  &  7  Will.  4,  cc.  85,  86,  and 

7  Will.  4  &  1  Vict.  c.  22),  the  Me- 
tropolitan Police  Act  (2  &  3  Vict. 
c.  71f  s.  41),  the  Act  for  protection 
of  apprentices  and  servants  (14  &  15 
Vict  c.  11),  and  the  County  Rate 
Act  (15  &  16  Vict.  c.  81),-the 
guardians  are  now  entrusted  with 
various  other  duties  in  addition  to 
those  connected  with  the  administra- 
tion of  the  poor  law. 

(A)  As  to  their  election,  see  7  &  8 
Vict.  c.  101,  88.  14—21;  14  &  15 
Vict.  c.  105,  88.  2,  3. 

(t)  4  &  5  Will.  4,  c.  76, 88.  26,  28. 
See  5  &  6  Will.  4.  c.  69  ;  7  Will.  4 
&  1  Vict.  c.  50 ;  7  &  8  Vicu  c.  101, 
8.  78,  as  to  the  conveyance  of  work- 
houses and  other  property  of  parishes 
and  unions ;  7  &  8  Vict  c.  101,  s.  56, 


as  to  the  parish  where  the  workhouse 
shall,  for  certain  purposes,  be  deemed 
situate;  20  &  21  Vict  c.  18,  to 
facilitate  the  procuring  of  sites  for 
workhouses  in  certain  cases ;  22  & 
28  Vict  c.  49,  to  provide  for  the  pay- 
ment of  debts  incurred  by  boards  of 
guardians. 

(A:)  4  &  5  WiU.  4,  c.  76,  8.26; 
2  &  3  Vict.  c.  84.  By  the  tempo- 
rary Act,  25  &  26  Vict  c.  110, 
passed  in  relief  of  certain  parishes 
heavily  pressed  by  the  distress  now 
existing  by  reason  of  the  failure  in 
the  supply  of  cotton  for  manufacture, 
in  the  counties  of  Lancaster,  Chester, 
and  Derby, — the  guardians  of  any 
union  in  those  counties  are  enabled, 
in  certain  cases,  to  throw  a  portion 
of  the  rates  of  any  particular  parish 
upon  the  union  generally ;  and,  in 
certain  cases,  the  Poor  Law  Board  is 
also  enabled  to  authorize  a  sum  of 
money  to  be  borrowed  on  credit  of 
the  common  fund  of  the  union ;  or  to 
call  upon  the  several  unions  in  the 
county,  to  contribute  towards  the  re- 
lief wanted. 
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missioners)  be  united  for  the  purposes  of  settlement  and  of 
rating,  as  well  as  that  of  relief  and  management  (Z).  On 
the  other  hand,  however,  it  is  provided  that  no  union  shaU 
in  future  take  place  under  22  Geo.  III.  c.  83,  without  the 
previous  consent  of  the  commissioners  (m). 

This  short  historical  review  of  the  principles  on  which 
the  poor  law  is  founded  seemed  a  proper  preliminary  to  the 
^consideration  of  the  practical  system  now  existing,  which 
may  be  compendiously  explained  as  follows. 

According  to  the  present  law,  a  settlement  is  acquired 
by  the  following  methods.  ,1.  By  birth.  For  wherever  a 
child  is  first  known  to  be,  that  is  always  primA  faciey  and 
until  some  other  can  be  shown,  the  place  of  its  settle- 
ment(n).  But  if  its  parents  can  be  proved  to  have  acquired 
a  settlement,  either  by  birth  or  otherwise,  in  another  parish, 
then  the  primi  facie  settlement  of  the  child  will  be  super- 
seded by  a  derivative  one,  viz.  the  settlement  by  parentage, 
of  which  we  are  about  to  speak  next(o).  2.  "Bj  parenttige. 
For  aU  legitimate  children  take  the  last  settlement  of  the 
&ther,  and  after  his  death,  of  the  mother ;  till  they  are 
emancipated  firom  parental  authority  by  marriage,  or  by 
attaining  the  age  of  twenty-one  and  living  permanently 
separate  from  the  parent,  or  by  contracting  some  relation 
inconsistent  with  domestic  subjection  (p) :  and  when  eman- 
cipated, they  retain  the  parental  settlement  last  acquired 
before  that  event  took  place.  A  bastard  child,  on  the 
other  hand  (having  in  the  eye  of  the  law  no  parent)  was 


(I)  4  Ik  6  WilL  4,  c.  76,  n.  S3,  R.  v.  Walthamstow,  6  Ad.  8t  £1. 

34.  301. 

(n)  Sect  37.    Vide  sup.  p.  170.  (p)  See  R.  v.  Witton  cum  Twan- 

(n)  As  to  the  proof  of  settlement  brookei,  3  T.  R.  355  ;  R.  v.  Inha- 

by  birth,  see  The  Queen  v.    In-  bitants  of  Sowerby,  2  East,  276  ^  R. 

habitants  of  Crediton,  1  EU.,  Bl.  &  v.  Inhabiunts  of  Everton,  1  East, 

£.  281.  526 ;  Queen  v.  Inhabitants  of  Lille. 

(o)  See  R.  v.  Inhabitants  of  St.  shall,  7  Q.  B.  159;  Queen  v.  Inha- 

Mary,  Leicester,  3  Ad.  &  Ell.  644 ;  bitants  of   Scammonden,   8  Q.  B. 

349. 
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formerlj  held  incompetent  to  claim  a  derivatiye  settle- 
ment. By  a  provisioned),  however,  in  the  Poor  Law 
Amendment  Act,  an  illegitimate  child  bom  since  that 
statute  passed,  is  now  to  follow  the  settlement  of  his  mother; 
until  he  attains  the  age  of  sixteen,  or  gains  another  for 
himself  (r).  But  besides  those  of  birth  or  parentage,  there 
are  also  settlements  acquired  by  the  party's  own  act.  For 
a  female  gains  a  derivative  settlement :  3.  By  marriage, 
L  e.  she  may  claim  the  settlement  which  belongs  to  her 
husband ;  and  she  retains  that  settlement  after  his  death. 
If  her  husband  has  no  settlement  (being  bom  abroad  and 
having  acquired  none),  or  his  settlement  is  unknown,  she 
retains  that  which  belonged  to  her  before  marriage.  But 
she  cannot,  in  any  case,  acquire  one  in  her  own  right  during 
the  marriage.  A  settlement  may  also  be  acquired,  4.  By 
renting  a  tenement,  coupled  with  residence  in  the  same 
parish  for  forty  days  {s).  For  this  purpose,  however,  it  is 
requisite  that  the  party  should  have  bond  fide  rented  a 
tenement,  consisting  of  a  separate  or  distinct  dwelling- 
house  or  building,  or  of  land  (or  of  both),  for  the  sum  of 
10/.  ar>year  at  the  least  for  the  term  of  one  whole  year; 
and  that  he  should  have  occupied  the  same  imder  such 
hiring,  and  actually  paid  the  rent  to  the  amount  of  102, 
for  the  term  of  one  whole  year  at  the  least ;  and  that  for 
the  same  period,  he  should  have  been  assessed  to  and  paid 
the  poor  rate  in  respect  thereof  (0*     S.  A  settlement  may 

(f)  4  &  5  WilL  4,  0.  76,  b.  71 ;  (0  6 Geo. 4,  c. 57, s. 2 ;  1  WiU.4, 

see  R.  V.  Waltbamatow,  ubi  aup. ;  c  18,  8. 1 ;  4  &  5  Will.  4,c.  76,  a.  66. 

R.  9,  WendroD,  7  A.  &  E.  819.  See  R.  v.  luhabitanti  of  Hertunon- 

(r)  See  R.  v.  St  Mary,  Newing.  ceauz,  7  Barn.  &  Creas.  551 ;  R.  v. 

ton,  4  Q.  B.  5S1 ;  The  Queen  v.  In-  Pariah  of  Stow,  4  Barn.  &  Creas. 

habitenta  of  Sutton  Le  Brailes,  6  87 ;  R.  v.  Inhabitanta  of  Kibworth 

E1L&B1.814;  The  Queen  v.  I nha-  Harcourt,  7  Bam.  &  Cress.  790; 

bitanta  of  Comba,  ib.  892.  R*  v.  I  nhabitanto  of  Great  and  Little 

(«)  See  R.«.  Inhabiunu  of  Snape,  Usworth,  6  Ad.  &  E.  261 ;  Queen  v. 

6  A.  &  E.  278 ;  R.  v.  Inhabitanu  of  Benjeworth,  S  EU.  &  BI.  637 ;  R.  v. 

Berkswell,  ibid.  282 ;  R.  v.  Henley-  Inhabitanu  of  Halifax,  4  Ell.  &  Bl. 

upon  .Thames,  ibid.  294 ;  R.  v.  Inha-  647. 
bitants  of  Hockworthy,  7  A.  &  E.  492. 
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also  be  gained  by  being  bound  apprentice  (u),  under  inden- 
ture or  other  deed,  and  inhabiting  for  forty  days  under 
such  binding ;  either  in  the  same  parish  where  the  serrice 
takes  place,  or  a  different  one.  But  no  settlement  can  be 
acquired  by  being  apprenticed  in  the  sea  service,  or  to  a 
householder  exercising  the  trade  of  the  seas,  as  a  fisher- 
man or  otherwise  {x) ;  and  the  deed  must  in  all  cases  be 
executed  by  the  apprentice,  except  in  the  case  of  parish 
apprentices  (y).  6.  A  settlement  is  gained,  of  a  tempo- 
rary kind,  in  any  parish  by  having  an  estate  of  one^s  own 
there,  of  whatever  value,  and  whether  the  interest  be 
legal  or  equitable  (ar).  This  particular  species  of  settle- 
ment is  founded  on  the  principle  of  the  common  law,  that 
a  man  shall  not  be  removed  from  his  own  property  (a).  It 
is  provided,  however,  that  no  person  shall  retain  a  settle^ 
ment  gained  by  virtue  of  any  estate  or  interest  in  a  parish, 
for  any  longer  time  than  he  shall  inhabit  within  ten  miles 
thereof  (&);  and  that  in  case  he  shall  cease  to  inhabit  within 
that  distance,  and  shall  afterwards  become  chargeable,  he 
sliall  be  liable  to  be  removed  to  the  parish  in  which  he  was 
settled  previously  to  such  inhabitancy,  or  if  he  have  gained 
a  settlement  in  some  other  parish  since  the  inhabitancy. 


(m)  AstowhatconBtitutesabiring^ 
as  apprentice,  «ee  R.  v.  Inhabitants 
of  Billinghay,  5  A.  &  E.  676.  An  to 
service  by  apprenticeship  generally, 
see  R.  V.  Inhabitants  of  Sandhurst, 
6  A.  &  E.  130;  R.  v.  Inhabitants  of 
Closworth,  ibid.  286 ;  R.  v.  Inhabit- 
ants of  Exminster,  ibid.  598;  R.  o. 
Inhabiunts  of  Barmston,  7  A.  &  E. 
858;  The  Queen  v.  Fordingbridge 
(Inhabitants),  1  £11.  Bl.  &  Ell.  678. 

(x)  4  &  5  Will.  4,  c.  76.  s.  67 ;  see 
R.  V.  Inhabitants  of  Maidstone,  5  A. 
&  E.  326. 

(y)  As  to  the  binding  of  poor 
children  as  apprentices,  see  also  4 
&  6  WiU.  4,c.  76,  s.  15  ;  7  &  8  Vict. 
VOL.  III. 


c.  101,  8.  12;  R.  V.  Inhabitants  of 
Amesby,  8  Barn.  &  Aid.  584 ;  The 
Queen  v.  Inhabitants  of  St.  Mary 
Magdalen,  2  EH.  &  Bl.  809. 

(«)  As  to  settlement  by  estate, 
R.  V.  Inhabitants  of  Ardleigh,  7 
A,&  E.  70;  R.  v.  Inhabitants  of 
Belford,  10  B.  &  C.  54;  R.  v.  In- 
habitants  of  Knaresborough,  16  Q. 
B.  446 ;  Overseers  of  Wendron  e. 
Overseers  of  Stythians,  4  Ell.  &  Bl. 
147. 

(a)  2  Nolan,  58. 

(6)  As  to  the  mode  of  calculating 
this  distance,  see  Queen  v.  Inhabit- 
anu  of  SafTron  Walden,  9  Q.  B.  76. 

N 
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then  to  such  other  parish  (d).  7.  Lastly,  a  settlement 
may  be  gained  by  being  charged  to  and  paying  the  public 
taxes,  and  levies  of  the  parish  {e), — excepting  those  for 
BcavengeTS  and  highways,  and  the  duties  on  houses.  But 
it  is  provided  by  the  35  Geo.  III.  c  101,  s.  4,  that  no 
person  shall  gain  a  settlement  on  this  ground  in  respect  of 
any  tenement  or  tenements  not  being  of  the  yearly  value 
of  lOi ;  and  by  6  Geo.  IV.  c.  57,  that  a  settlement  shall 
not  be  acquired  by  paying  parochial  rates  for  any  tene- 
ment (not  being  the  person's  own  property),  unless  it  con- 
sists of  a  separate  and  distinct  dwelling-house  or  build- 
ing, or  land  (or  both),  bond  fide  rented  by  him  for  10/.  a 
year  at  the  least  for  a  whole  year,  and  be  occupied 
imder  such  hiring  for  a  year  at  least.  This  title  to  a 
settlement  is  therefore  nearly  merged  in  that  of  renting  a 
tenement  (/). 

Such  are  the  modes  in  which  a  settlement  may  now 
be  acquired,  and  in  which  it  has  been  capable  of  being 
acquired,  since  the  14th  August,  1834,  the  date  of  the 
passing  of  the  Poor  Law  Amendment  Act ;  by  which 
statute,  some  material  alterations  were  made  in  this  branch 
of  the  law.  As  questions,  however,  may  still,  for  some 
time  to  come,  arise  with  respect  to  settlements  gained 
under  the  law  as  it  stood  immediately  before  those  altera- 
tions, it  may  be  desirable  to  observe,  that  before  the  14th 
August,  1834,  a  settlement  might  be  gained  by  forty  days' 
residence,  accompanied  with  other  circumstances  of  no- 
toriety in  addition  to  those  which  have  been  above  enume- 
rated, viz.,  1.  By  hiring  and  service ;  which  was  where 
a  person,  being  unmarried  and  childless,  was  hired  for  a 
year,  and  served  a  year  in  the  same  service.     2.  By  ex- 

(d)  4  &  5  WUl  4,  c  76,  8.  68 ;  6  A.  &  B.  808.*  Reg.  v.  St.  Gilei,  7 

■ee  R.  V.  Hendon,  2  Q.  B.  455.  £11.  &  Bl.  205  ;  Reg.  v.  Westbury. 

(«)  S  W.  &  M.  c.  11,  1.  6.    See  on-Trym,  ibid.  444. 
also  6  Geo.  4,  c.  87,  s.  2;  1  &  2  (/)  See  Arch.  P.  L.  Act,  Intro- 
Will  4,  c.  42,  a.  5  ;  and  the  follow-  duction,  p.  8. 
}Dg  cases:    R.    v.  Stoke    Damerel, 
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ecuting  any  public  annual  office  or  charge  within  the 
parish  for  one  whole  year.  We  may  also  notice  that  the 
settlement  by  renting  a  tenement  was  at  that  period  capa- 
ble of  being  acquired  without  payment  of  the  poor  rate, 
or  being  assessed  to  the  same. 

On  this  part  of  our  subject  we  shall  only  add,  that 
when  by  any  of  the  modes  above  enumerated  a  person  has 
gained  a  settlement  in  any  parish,  he  is  considered  as 
settled  there  until  he  acquires  a  new  one  in  some  other 
place ;  but  the  latter  acquisition  supersedes  the  earlier. 

All  those  who  in  any  parish  stand  in  need  of  reUef,  and 
apply  for  it,  are  entitled  to  be  relieved  there,  or,  as  it  is 
commonly  expressed,  are  chargeable  to  that  parish  (g).  If 
settled  there,  they  constitute  its  settled  poor.  If  not  settled 
there,  they  are  termed  its  casual  poor  (A). 

As  to  its  settled  poor,  the  parish,  however,  will  be 
immediately  exonerated  from  the  burthen,  if  the  pauper 


{g)  This  is  the  general  principle. 
But  where  the  parish  is  comprised 
in  any  union,  there  are  cases  in 
which  the  charge  falls  not  on  the  in- 
dividual parish,  but  on  the  eommom 
fwkd  rf  the  utOoH,  For  by  11  &  12 
Vict  c  110,  s.  3,  (continued  by 
several  Acts,  and  made  perpetual  by 
24  8c  25  Vict,  c  55,  s.  8,)  the  costs 
of  the  relief,  burial  and  maintenance 
of  miy  poor  person  not  teiiied  in  ths 
parith  where  he  retides,  but  exempted 
from  removal,  (vide  pott,  p.  184,) 
shall,  if  such  parish  be  comprised 
within  any  union,  be  charged  to  the 
common  fund  of  such  union.  We 
may  remark  here  that  there  are 
several  other  instances  in  which 
charges  under  the  poor  law  are  in- 
cumbent on  the  common  fund  of  the 
union, — as  in  the  case  of  the  relief 
"  of  a  destitute  wayfarer  or  wanderer, 
or  foundling  "  (11  &  12  Vict  c.  110, 

N 


as.  1,  10 ;  12  &  13  Vict.  e.  103,  s.  2 ; 

24  &  25  Vict.  c.  65,  s.  4) ;  and  of  the 
relief  to  persons  temporarily  dis- 
abled by  accident  or  sickness  (24  & 

25  Vict  e.  16,  s.  5) ;  and  with  regard 
to  pauper  lunatics  (ib.  s.  6).  The 
common  fund  is  also  charged  with 
the  procurement  of  burial  grounds 
for  paupers  in  the  workhouse  (18  & 
14  Vict  c.  101,  s.  2) ;  and  with  an 
annual  subscription  to  hospitals 
(14  &  15  Vict  c.  105,  s.  4).  As  to 
the  mode  of  calculating  the  contri- 
bution of  each  parish  to  the  common 
fund,  see  24  &  25  Vict  c.  55,  ss. 
9—11. 

(h)  See  3S  Geo,  8,  c.  36,  s.  3;  R. 
v.  St  Pancras,  7  A.  &  £.  750  ;  and 
see  7  &  8  Vict  c.  101,  s.  26,  as  to 
the  relief  of  wives  whose  husbands 
are  beyond  sea  or  confined  as  lunatic 
or  idiot ;  and  the  relief,  (in  certain 
cases,)  of  widows. 
2 
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has  any  relation  competent,  and  hj  law  compellable,  to 
maintain  him.  The  relations  who  are  so  compellable 
are  the  father  and  grandfather,  mother  and  grandmother, 
or  children  of  the  pauper  (t).  They  are  liable  to  main- 
tain him  at  such  rate  as  shall  be  assessed  by  an  order 
of  the  justices  at  their  general,  quarter  or  petty  ses- 
sions (A) :  and  on  refusal  to  obey  such  order,  the  sums  so 
assessed  are  recoverable  (with  penalties)  by  a  summary 
proceeding  before  two  justices  of  the  peace,  and  may  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
offender;  in  de&ult  of  which  he  may  be  committed  to 
prison  (/).  To  secure  the  performance  of  this  duty  it  is 
moreover  provided  by  5  Geo.  I.  c.  8,  that  where  persons 
run  away  from  their  place  of  abode,  leaving  their  wives  or 
children  chargeable  to  a  parish, — ^thcir  goods,  or  the  annual 
profits  of  their  lands,  may  be  seized  under  the  warrant  or 
order  of  two  justices,  and  (if  such  warrant  or  order  be 
confirmed  by  the  sessions)  may  be  applied  towards  the 
discharge  of  the  parish,  and  the  maintenance  of  the  wife 
and  children.  It  is  also  enacted  by  5  Geo.  IV.  c.  83,  that 
persons  able  wholly  or  in  part  to  maintain  themselves  or 
fiunilies  by  work  or  other  means,  and  refusing  or  neglecting 
to  do  so,  whereby  they  become  chargeable  to  a  parish,  shall 
be  deemed  idle  and  disorderly/  persons ;  and  may  be  punished 
by  a  single  justice,  on  oath  of  one  witness,  by  imprisonment 
in  the  house  of  correction  with  hard  labour,  for  any  time  not 
exceeding  one  calendar  month.  And  by  the  same  statute, 
the  desertion  of  a  family  is  still  more  severely  penal ;  for 
persons  running  away  and  leaving  their  wives  or  children 
chargeable,  are  deemed  rogues  and  vagabonds ;  and  incur 

(t)  43  Eliz.  c.  2,  8.  7.  shall  be  considered  as  given  to  the 

(Jc)  59  Geo.  3,  c.  12,  s.  26.  parent;  and  every  person  is  to  main* 

(0  4>  &  5  WilL  4,  c.  76|  ss.  78,  tain  bis  wife's  children  (if  any)  bom 

99 ;  11  &  12  Vict  c.  110,  s.  8.     By  before  his  marriage  with  her,  until 

sections  5Q  and  51  of  the  former  they  reach  the  age  of   sixteen,  or 

statute,  relief  given  to  a  child  under  until  the  death  of  the  mother, 
fifteen  (not  blind  or  deaf  and  dumb) 
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the  liability  to  the  like  imprisonment  for  any  time  not 
exceeding  three  calendar  months  (m). 

If  there  are  no  relations  to  whom  recourse  can  be  had, 
the  settled  poor  are  then  to  be  relieved  by  the  parish,  so 
long  as  their  necessity  continues ;  but  if  paupers  who  are 
able  to  work  refiise  to  do  so,  they  may  be  committed  to 
the  common  gaol  or  house  of  correction  (n). 

With  respect  to  the  casual  poor,  they  may  in  general  be 
removed  in  the  manner  to  be  presently  described ;  and  they 
are  entitled  to  relief  only  till  such  removal  can  be  effected. 
All  such  as  were  bom  in  Scotland  or  Ireland,  the  Isle  of 
Man,  Scilly,  Jersey  or  Guernsey,  and  are  not  settled  in 
England, — may,  upon  complaint  of  any  guardian,  relieving 
officer  or  overseer,  be  removed  at  the  expense  of  the  union 
or  parish  (o)  to  the  place  of  their  birth,  with  their  families, 
— that  is,  with  their  wives  and  children,  or  such  of  them  as 
are  chargeable  and  have  yet  acquired  no  settlement  in  their 
own  right  (p), — by  virtue  of  a  warrant  under  the  hands 
and  seals  of  two  justices  of  the  peace  {q).  Those  who  have 
a  known  place  of  settlement  in  England  (wherever  bom) 
may  also  be  removed  to  it,  with  their  &milies,  imder  a 
similar  authority  (r).     This  removal  order  is  to  be  obtained 

(m)  Ab  to  the  expense  of  prose-  v.  Inhabitants  of   Lansaintfrid,  ib. 

cutions  in  offences  of  this  nature,  see  805. 

7  &  8  Vict  c.  101,  8.  69.     By  12  &  (q)  17  Geo.  2,  c.  5;   59  Geo.  3, 

13  Vict.  c.  103,  s.  3,  the  charge-  c.  12  ;  5  Geo.  4,  c.  83 ;  8  &  9  Vict, 

ability  to  the  common  fund  of  a  union  c.  1 17,  s.  4.     See  also  24  &  25  Vict, 

shall  have  the  same  effect,  so  far  as  c.  76,  and  25  &  26  Vict.  c.  113,  by 

regards   such    offences,  aa  charge-  wh>ch  a  removal  order  to  Scotland 

ability  to  a  parish.  or  Ireland  must  be   made  at  petty 

(n)  43  Eliz.  c.  2,  s.  4 ;  55  Geo.  3,  sessions,    or   by  a   stipendiary    or 

c.  137:  7  &  8  Vict  c.  101,  ss.  57.  58.  metropolitan  police  magistrate  sit- 

(o)  The  expenses  in  the  case  of  a  ting  in  court, 

parish  not  forming  part  of  a  union,  (r)  As  to  the  procedure  in  respect 

and  not  containing  more  than  30,000  of  orders  of  removal,  see  11  &  12 

persons,   are   payable    out    of  the  Vict  c.  31 ;  24  &  25  Vict  c.  76.  As 

county  rate,  8  &  9  Vict  c.  117,  s.  5.  to  the  delivery  of  the  pauper  there- 

(/>)  See  Much  Hoole  v.  Preston,  under,  9  &  10  Vict  c.  ^6,  s.  7 ;  14 

17  Q.  B.  548 ;    The  Queen  v,   St  &  15  Vict  c.  105,  s.  13.     As  to  the 

Giles  without  Cripplegate,  ib.  636 ;  offence  of  unlawfully  procuring  a  re- 

The    Queen  ».   St   Anne,    Black-  moval,  see  9  &  10  Vict  c.  ^^  s.  6j 

riars,  2  Ell.  &  Bl.  440  v  The  Queen  12  &  13  Vict  c.  108,  s.  3. 
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&om  two  justices  of  the  peace,  upon  complaint  of  the 
parish  to  which  they  have  become  chargeable  («).  It  is 
usually  founded  on  an  examination  of  the  pauper  as  to  the 
place  of  his  last  settlement ;  and  notice  in  writing  of  such 
order,  accompanied  by  a  statement  in  writing  of  the 
ground  of  the  removal,  must  be  sent  to  the  parish  on 
whom  it  is  made  (or).  If  that  parish  submits  to  the 
order,  or  does  not  give  notice  of  appeal  from  it  within 
twenty-one  days,  the  pauper  is  to  be  removed  accord* 
ingly ;  but  if  such  notice  is  given  within  that  period,  he 
shall  be  kept  in  the  original  parish  until  the  appeal  (if 
duly  prosecuted)  shall  be  determined  {y).  The  appeal  is 
to  the  quarter  sessions  for  the  county,  division,  or  riding, 
where  the  parish  is  situated  from  which  the  removal 
is  directed  to  take  place.  If  that  court  think  fit,  it  may 
order  the  parish  against  which  the  appeal  shall  be  decided 
to  pay  costs  to  the  other,  to  such  amount  as  the  court  shall 
certify,  and  as  may  appear  just  and  reasonable  (z) ;  and 
where  the  respondents  succeed  they  are  entitled  to  the 
costs  of  the  relief  and  maintenance  of  the  pauper,  from  the 
time  they  gave  the  notice  of  the  order  of  removal  (a).  In 
the  event  of  some  point  of  law  arising  upon  which  the 
justices  feel  themselves  unable  to  decide,  they  have  the 
power  of  making  their  order  or  decision  in  the  appeal, 
subject  to  a  special  case;  that  is,  to  connect  it  with  a 
statement  of  the  facts  proved  before  them,  that  the  opinion 
of  the  Court  of  Queen's  Bench  may  be  taken  upon  the 
point  of  law  (6).     The  latter  court  then  issues  a  writ  of 


(«)  18  &  14  Car.  2,  c.  12,  s.  1;  Ell.  Bl.  &  Ell.  713;    Reg.   t>.    In< 

Dickinson's    Quarter   Sessions,    by  habitants  of  Ruyton,  1  Best  &  Smith, 

Talfourd,  p.  711.     By  7  &  8  Vict.  c.  534. 

101,  8.  69,  and  11  &  12  Vict.  c.  1 10,  (y)  4  &  5  Will.  4,  c.  76,  ss.  79, 80, 

8.  11,  the  certificate  of  the  Board  of  81,  83  ;  R.  p.  Kent  (Justices).  6  B. 

Guardians  as  to  the  chargeability  of  &  C.  639. 

a  pauper  shall  be  sufficient  evidence  (z)  4  &  5  Will.  4,  c  76,  8.  82  ;  12 

thereof.  &  13  Vict.  c.  45,  ss.  4,  5. 

(*)  4  &  5  Will  4,  c.  76,  8.  79  ;  (a)  4  &  5  WUl.  4,  c.  76,  a.  84. 

ll  &  12  Vict  c.  31,  88.  2,  3,  4.    See  (b)  A  tpecial   case  may  now  .be 

Reg.  V.  Yorkshire  (Justices  of;,  1  stated,  by  consent  of  parties  and  or- 
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certiorari  (c),  to  remove  the  proceedings  to  its  own  juris- 
diction ;  wbich^  being  delivered  to  the  derk  of  the  peace  for 
the  country  is  returned  by  him  together  with  the  order  of 
sessions  and  the  special  case.  The  matter  of  law  is  then 
argued  before  the  Court  of  Queen's  Bench;  which  delivers 
its  opinion,  and  affirms  or  quashes  the  order,  as  it  may  be 
found  to  be  correct  or  otherwise.  If  there  is  no  known 
place  of  settlement  in  England,  and  if  the  pauper  was  not 
bom  in  any  part  of  the  united  kingdom  to  which  he  can 
be  removed  from  England,  under  the  provisions  in  that 
behalf  before  mentioned,  then  (as  the  law  authorizes  no 
removal  except  in  the  cases  thus  specially  provided  for), 
he  must  remain  of  necessity  in  the  parish  where  he  is 
chargeable ;  and  he  may  claim  relief  there  so  long  as  he 
continues  to  be  in  want,  upon  the  same  footing  with  its 
settled  poor,  unless  some  place  of  settlement  be  afterwards 
discovered. 

There  are  also  some  particular  cases  in  which  the  re- 
moval even  of  a  pauper  settled  in  England,  or  bom  in  such 
part  of  the  united  kingdom  as  above  referred  to,  is  illegal. 
For  the  wife  of  a  person  without  a  settlement  cannot  be 
removed  to  her  place  of  maiden  settlement,  so  as  to  separate 
her  from  her  husband,  unless  by  mutual  consent  (ef);  nor 
can  a  child  be  taken  away  from  its  mother  during  its  nur- 
ture (that  is,  imtil  the  age  of  seven  years),  whether  it  be 
legitimate  or  a  bastard  (e).  So  if  the  pauper  is  unable  to 
travel  by  reason  of  sickness  or  infirmity,  or  cannot  travel 
¥athout  danger,  the  justices  making  the  order  or  warrant 

der  of  a  judge  of  the  superior  court,  reviewed  on  certiorari,  see  12  Sc  18 

immediately  after  notice  of  appeal,  Vict  c.  45,  s.  9.    As  to  amendment 

and  without  any  resort  to  the  court  after  certiorari,  ibid.    s.  7.     As  to 

of  quarter  sessions,  12  &  13  Vict.  c.  the  practice  on  certiorari,  R.  v.  Aber- 

45,  s.  11.    The  matter  may  also  be  gele,  5  Ad.  &  £.795. 

referred  to  arbitrationf  ibid.  ss.  12  {d)  SeeR.9.Ehham,5East,  113; 
—15.                                                     '  R.  o.  St.  Mary,  Beverley,  1  B.  & 

(c)  As  to  the  cases  in  which  the  Ad.  201. 

decision  of  the  court  of  quarter  ses-  (e)  Cald.  6 ;   R.  «.  Birmingham, 

sions  is  final,  and  not  subject  to  bo  5  Q.  B.  210. 
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are  required  to  suspend  the  execution  of  the  same,  until 
they  are  satisfied  that  it  may  be  safely  executed  (/) ;  and  it 
is  provided  that  such  suspension  shall  extend  to  any  other 
of  the  pauper's  family  who  shaU  be  mentioned  in  such 
order  or  warrant  {g).  With  respect  also  to  persons  who  are 
in  custody  for  felony,  misdemeanor,  debt,  or  lunacy,  it  is  to 
be  observed  they  cannot  be  removed  under  the  poor  laws, 
from  the  parish  where  they  happen  to  be  confined  (A).  And 
by  a  late  statute— 9  &  10  Vict.  c.  %^,  amended  by  11  &  12 
Vict.  c.  Ill,  and  24  &  25  Vict.  c.  55 — introducing  great 
alterations  of  the  law  on  the  subject  of  removal,  it  is  pro- 
vided that  no  person  can  be  removed  from  a  parish  in 
which  he  has  resided  for  three  years  next  before  the  appli- 
cation for  a  warrant  for  his  removal  (i) ;  nor  for  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sickness 
or  accident,  unless  the  justices  granting  the  warrant  shall 
state  therein  that  they  are  satisfied  that  the  sickness  or 
accident  wiU  produce  permanent  disability ;  nor  (being  a 
woman  residing  with  her  husband  at  the  time  of  his  death), 
till  twelve  calendar  months  after  his  death  (A),  if  she  shall 
BO  long  continue  a  widow  (/)•     And  it  is  frirther  enacted. 


(/)  35  Geo.  8,  c.  101,  s.  2;  49 
Geo.  8,  c.  124.  Moreover,  a  removal 
to  Scotland  or  Ireland  can  only  be 
ordered  after  the  justiceB  have  as- 
certained, by  personally  examining 
the  head  of  the  family  about  to  be 
removed,  that  the  warrant  may 
be  safely  executed  in  reference  to 
health.  ( 24  &  25  Vict.  c.  76 ;  25  &  26 
Vict  c.  118.) 

ig)  40  Geo.  8,  c.  124. 

(A)  As  to  the  relief  of  persons  in 
prison,  see  19  Car.  2,  c.  4 ;  23  Geo. 
8,  c.  23,  s.  2;  52  Geo.  8,  c.  160; 
58  Geo.  8,  c.  118 ;  9  Geo,  4,  c.  40. 

(I)  24  &  25  Vict.  c.  55,  s.  1  — 
prior  to  which  provision,  the  period 
of  residence  conferring  the  status 
of  irrerooveability  was  five  years.     It 


is  to  be  observed  that  time  passed 
in  prison  or  in  military  or  naval 
service  under  her  Majesty,  (see 
Queen  v.  Inhabitants  of  East  Stone- 
house,  4  £11.  &  Bl.  901);  or  as  an 
in-pensioner  in  Greenwich  or  Chel- 
sea hospitals ;  or  in  confinement  in 
lunatic  asylums  ;  or  as  a  patient  in 
a  hospital ;  or  during  which  relief 
(except  bon&  fide  charitable  gifts) 
from  any  parish  shall  be  received  ; — 
is  to  be  excluded  from  the  computa- 
tion of  the  required  period.  As  to 
interruption  of  the  residence,  see 
.  also  12  &  13  Vict.  c.  108,  s.  4. 

{k)  See  as  to  this,  Reg.  v.  Cud- 
ham,  1  E.  &  E.  409. 

{I)  The  case  of  a  married  woman 
deserted  by  her  husband  is  provided 
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that  no  child  under  the  age  of  sixteen^  whether  legitimate 
or  illegitimate,  residing  in  any  parish  with  his  or  her 
&ther  or  mother,  stepfather  or  stepmother,  or  reputed 
fikther,  shall  be  removed  in  any  case  where  such  parent 
or  reputed  parent,  stepfather  or  stepmother,  may  not  law- 
iiilly  be  removed  (iw).  But  that,  on  the  other  hand,  no 
person  exempted  by  residence  from  liability  to  removal, 
shaU,  by  reason  of  such  exemption,  acquire  any  settle- 
ment in  any  parish. 

The  duty  of  relief  y  where  the  parish  is  under  the  govern- 
ment of  guardians,  or  of  a  select  vestry,  belongs  to  those 
authorities,  according  to  the  provisions  of  the  Acts  under 
which  they  have  been  respectively  appointed,  and  subject 
to  the  rules  of  the  poor  law  board  (><).  Where  there  are 
no  such  authorities  it  belongs  (subject  to  the  same  rules) 
to  the  overseers ;  or,  where  there  is  a  local  act  of  parlia- 
ment on  the  subject,  to  the  authorities  by  such  Act  esta^ 
blished(o). 

In  all  cases,  however,  of  sudden  and  urgent  necessity 
arising  in  a  parish  under  the  government  of  guardians  or 


for  by  24  &  25  Vict.  c.  55,  s.  3  j  which 
renders  her  irrenioveable  after  a  resi- 
dence for  three  years  as  if  she  were 
a  widow,  unless  her  husband  return 
to  cohabit  with  her. 

(m)  Where  a  child  under  the  age 
of  sixteen,  residing  with  its  surviving 
parent,  shall  be  J  eft  an  orphan, — and 
such  parent  shall,  at  the  time  of 
death,  have  acquired  by  continued 
residence  an  exemption  from  re- 
moval,— the  orphan  shall  be  exempt 
from  removal,  as  if  he  had  himself 
acquired  an  exemption  by  residence. 
(24&25  Vict.  c.  55,  8.  2.) 

(ii)  As  to  the  experue  of  the  relief, 
as  between  the  individual  parish  and 
the  union,  of  which  it  forms  a  com- 
ponent part,  vide  sup.  pp.  174,  179, 
^'(gh  By  11  &  12  Vict.  c.  110, 
any  question  as  to  the  expense  of 


relief  between  any  parishes  in  a 
union,  or  between  the  guardians 
and  any  of  the  parishes  therein, 
may  be  submitted  by  the  parties 
to  the  poor  law  board. 

(o)  Where  there  is  a  local  Act 
for  the  relief  of  the  poor,  the  poor 
law  board  has  a  power  of  regulation 
and  superintendence ;  though  it  can- 
not abolish  the  local  board  (Ninth 
Annual  Report  of  Poor  Law  Cora- 
missioners,  1848,  pp.  18,  19.  And 
see  The  Queen  v.  Poor  Law  Com- 
missioners, 17  Q.  B.  445 ;  Queen  v. 
Robinson,  ibid.  466.)  For  provi. 
sions  as  to  parishes  under  local  Acts, 
see  also  7  &  8  Vict.  c.  101,  ss.  64, 
65;  11  &  12Vict.c.91,  s.  12.  And 
as  to  extra-parochial  places,  see  20 
Vict.  c.  19. 
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a  select  vestry,  any  overseer  is  empowered  and  required  by 
law,  whether  the  applicant  for  relief  is  settled  in  the  parish 
or  not,  to  give  such  temporary  relief  as  the  case  may  re- 
quire ;  which  he  is  directed  to  do  in  articles  of  absolute 
necessity,  but  not  in  money.  And  if  the  overseer  refuses  to 
give  such  necessary  relief,  and  the  pauper  is  not  settled  or 
usually  resident  in  the  parish  to  which  the  overseer  belongs, 
any  justice  of  the  peace  may  direct  it  to  be  given  by  an 
order  under  his  hand  or  seal;  and  if  the  overseer  dis- 
obeys such  order  he  incurs  a  penalty  not  exceeding  5L  (p). 
Whatever  be  the  settlement  or  residence  of  the  pauper, 
any  justice  of  the  peace  is  also  empowered,  in  a  parish 
similarly  circumstanced,  to  order  medical  relief  in  all  cases 
of  sudden  and  dangerous  iUness ;  the  overseer  being  sub- 
ject to  the  same  penalty  as  in  the  former  case  of  dis- 
obedience (9).  And  in  unions  formed  under  the  Poor  Liaw 
Amendment  Act,  any  two  justices  of  the  peace  usually 
acting  for  the  district,  may,  at  their  discretion,  order  any 
adult  person,  who  is  entitled  to  relief,  and  unable  to  work, 
to  be  relieved,  if  he  desires  it,  without  residing  in  the  work- 
house (r ).  It  is  provided,  however,  that  one  of  the  justices 
shall  certify  in  such  order,  of  his  own  knowledge,  that  the 
person  is  unable  to  work. 

These  powers  of  overseers  and  magistrates  to  afford 
relief  in  particular  cases,  apply  (it  will  be  observed)  only 
to  parishes  under  the  management  of  guardians  or  a  select 
vestry  («).  In  parishes  not  so  circumstanced,  their  autho- 
rity in  this  matter  is  not  specific  but  general.  The  duty  of 
administering  relief  belongs  universally,  and  (in  the  first 
instance)  exclusively,  to  the  overseer.  But  if  he  refixses  it 
in  any  case  in  which  it  is  reasonably  claimed,  it  may  be 
ordered  by  any  justice  of  the  peace  residing  in  the  parish, 

(  p)  4  &  5  Will  4,  c.  76,  8.  54.  grant  out- door  reliefj   in  order  to 

(q)  Ibid.  enable  the  pauper  to  provide  edu- 

(r)  Ibid.  a.  27.    As  to  out-door  cation  for  his  child,  yide  post,  p. 

relief,  see  11  &  12  Vict.  c.  91,  s.  12.  222. 

As  to  the  power  of  guardians   to  («)  4  &  5  Will.  4,  c.  76,  s.  54. 
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or  (if  there  be  none  resident)  in  the  parish  next  adjoining, 
or  by  order  of  the  justices  in  their  respective  quarter 
sessions ;  and  if  the  overseer  disobeys  such  order  he  may 
be  indicted  (/). 

The  duty  of  malring  and  levying  the  poor  rate  («),  or 
parochial  fiind,  out  of  which  the  relief  is  to  be  afforded, 
still  belongs  (as  before  the  late  change  in  the  law  of  relief) 
to  the  churchwardens  and  overseers ;  and  the  concurrence 
of  the  inhabitants  is  not  necessary  (x).  But  for  the  better 
execution  of  these  duties,  recent  statutes  authorize  the 
appointment  of  collectors  and  assistant  overseers  (y).  The 
rate  is  raised  prospectively  (z)  for  some  given  portion  of 
the  year,  and  upon  a  scale  adapted  to  the  probable  exi- 
gencies of  the  parish  (a) ;  and  the  Act  of  Elizabeth  directs 
that  it  should  be  raised  by  ^^  taxation  of  every  inhabitant, 
"  parson,  vicar,  and  other,  and  of  every  occupier  of  lands, 
*^  houses,  tithes  impropriate,  propriations  of  tithes,  coal 
'*  mines  or  saleable  underwoods  "  ia  the  parish  (b).     As  an 


(0  s  w,  &  M.  c.  11,  1.  11;  9 
Geo.  ],  c.  7i  8.  1. 

(«)  As  to  the  recovery  of  poor 
rates  and  other  local  taxes,  see  43 
Eliz.  c.  2,  ss.  12,  13  ;  12  &  13  Vict. 
c.  14  ;  25  &  26  Vict.  c.  82. 

(x)  48  Elis.  c.  2, 8.  1 :  7  &  8  Vict 
c  101,  s.  63. 

(y)  See  2  &  3  Vict  c.  84;  7  &  8 
Vict.  c.  101,88.  61,  62.  As  to  the 
appointment,  &c.,  of  overseers  and 
assistant  overseers,  see  R.  o.  Watts, 
7  A.  &  E.  461;  The  Queen  v. 
Greene,  17  Q.  B.  798;  Worth  v. 
Newton,  10  Exch.  247.  As  to  col- 
lectors of  poor*s  rate  and  their  re* 
muneration,  see  Smart  v.  The  Guar- 
dians of  the  Poor  of  the  West  Ham 
Union,  11  Exch.  867. 

(s)  As  to  the  objection  that  the 
rate  is  retrospective,  see  R.  v.  Glou- 
cester, 5  T.  R.  346. 

(a)  1  Nolan,  61,  62. 


(h)  As  to  the  exemption  of  tden- 
t^  ami  Uterary  aocietiet,  see  6  &  7 
Vict.  c.  86 ;  Russell  Institution  v. 
Vestry  of  St.  Giles,  3  EIL  &  Bl.  416 ; 
Churchwardens  of  St  Anne  v.  Lin- 
nean  Society,  ibid.  793 ;  Marylebone 
Vestry  o.  Zoological  Society,  ibid. 
807  ;  Purchas  «.  Churchwardens  of 
the  Holy  Sepulchre,  4  Ell.  &  BI. 
156.  As  to  the  exemption  of  public 
property,  Reg.  v.  Shee,  4  Q.  B.  2  ; 
De  la  Beche  v.  Vestrymen  of  St 
James,  4  Ell.  &  Bl.  885 ;  Smith  v. 
Birmingham,  7  Ell.  &  Bl.  483 ;  Case 
of  the  Oxford  Poor  Rate,  8  Ell.  & 
Bl.  184;  Lancashire  (Justices)  v. 
Stretford  (Overseers),  1  Ell.  Bl.  & 
Ell.  225;  Liverpool  Library  v. 
Mayor  of  Liverpool,  5  H.  &  N. 
526.  As  to  the  exemption  of 
crotun  property,  Netherton  v.  Ward, 
3  B.  &  A.  21 ;  Tracey  r.  Taylor,  3 
Q.  B.  966 ;  The  Queen  v,  Stewart, 
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occupier  (c)  a  man  is  rateable  for  aU  lands  (<f)  which  he 
occupies  in  the  parish,  whether  he  is  resident  or  not(c); 
but  the  tenant  (and  not  the  landlord)  is  considered  as  the 
occupier  within  this  statute  (/).  As  an  inhabitant  a  man 
was  formerly  liable  to  be  rated  according  to  his  appa- 
rent ability,  that  is,  according  to  the  value  of  the  stock  in 
trade  and  other  local  and  yisible  personal  property  he  had 
within  the  parish,  and  of  which  he  made  profit  {g) ;  but  by 
3  &  4  Vict.  c.  89,  19  &  20  Vict.  c.  42,  and  22  &  23  Vict. 
0.  44,  the  liability  to  taxation  in  regard  to  inhabitancy  is 
now  taken  away  until  1st  October,  1862,  and  thence  to 
the  end  of  the  next  session  of  parliament  (A). 

By  6  &  7  Will.  IV.  c.  96  (J),  it  is  provided,  that,  after 


8  Ell.  &  Bl.  360.  As  to  the  rate- 
ability  of  premises  used  for  charitable 
jnirposeSf  R.  v,  Waldo,  Cald.  358 ; 
R.  V.  Skerry,  12  A.  &  E.  84  ;  R.  cil 
Wilson,  ibid.  94 ;  R.  v.  Badcock,  6 
a  B.  787. 

(e)  As  to  occupier  as  servant,  see 
R.  t;.  Wall  Lynn,  8  A.  &  E.  379. 
And  see  R.  v.  Ponsonby,  3  Q.  B.  14. 

{d)  As  to  rateability  of  tithes  and 
commutation  rent  charget,  see  R.  v. 
Joddrell,  1  B.  &  Ad.  403  ;  R.  v. 
Barker,  6  A.  &  £.  388  ;  Re  Hack- 
ney, &C.  Rent-charges,  1  Ell.  Bl.  & 
£11.  1.  As  to  the  rateability  of  cor- 
porationtt  R.  v»  Mayor  of  York,  6  A. 
&  E.  419.  As  to  the  rateability  of 
gas  companies^  R.  v.  Birmingham  and 
Staffordshire  Gas  Company,  ibid. 
634 ;  R.  0.  Commissioners  for  light- 
ing Beverley,  ibid.  645.  As  to  the 
rateability  of  machinery ^  Reg.  v. 
Guest,  7  A.  &  E.  951.  As  to  the 
rateability  of  municipal  corporations, 
4  &  5  Vict.  c.  48.  As  to  the  rate, 
ability  o(  abox  at  a  theatre,  Reg.  v, 
St.  Martin  in  the  Fields,  3  Q.  B. 
204.  As  to  the  principle  on  which 
railway  companies  are  rated,  sec  The 


Queen  o.  Brighton  Railway,  15  Q. 
B.  313 ;  South-Eastern  Railway 
Company,  app.  v.  Overseers  of  Dor- 
king, resp.,  3  Ell.  &  Bl.  491.  As  to 
rating  the  treasurer  of  a  county  courts 
see  The  Queen  v.  Overseers  of  Man- 
chester, 3  Ell.  &  Bl.  336. 

(c)  1  Bott,  112. 

(/)  R.  V.  Welbank,  4  M.  &  S. 
222.  But  where  the  yearly  rateable 
value  of  the  tenement  shall  not  ex- 
ceed 6/.,  the  owner  may  (by  order  of 
the  vestry)  be  rated  instead  of  the 
occupier.  But  such  an  order  does 
not  affect  the  occupier's  right  to  vote 
at  elections,  or  his  other  municipal 
privileges  in  respect  of  the  tene- 
ment (See  59  Geo.  3,  c.  12,  s.  19  ; 
13  &  14  VicL  c.  99  ;  14  &  15  Vict, 
c.  39;  21  &  22  Vict.  c.  43 ;  Richard- 
son o.  Gladwin,  1  Ell.  Bl.  &  £11. 
188.) 

ig)  See  R.  V.  Lumsdaine,  1  W. 
W.  &  H.  587. 

{h )  As  to  the  former  practice  of 
rating  stock  in  trade,  see  Report  on 
Local  Taxation,  pp.  21,  35. 

(t)  As  to  this  Act,  see  Report  on 
Local  Taxation,  pp.  28,  48. 
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such  period  as  the  Poor  law  board  shall  direct,  no  poor- 
rate  shall  be  of  any  force  which  shall  not  be  made  on  an 
estimate  of  the  net  annual  value  of  the  several  heredita- 
ments rated, — that  is  to  say,  the  rent  at  which  the  same 
may  reasonably  be  expected  to  be  let  from  year  to  year, 
free  of  all  usual  tenant  rates  and  taxes,  and  tithes  commu- 
tation rent-charge  (if  any),  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  insurance,  and 
other  expenses  (if  any),  necessary  to  maintain  them  in  a 
state  to  command  such  rent.  This  statute  also  prescribes 
in  what  form  the  rate  shall  be  made  (A),  and  what  parti- 
culars it  shall  comprise;  and  requires  that  the  parish 
officers  shall  sign  a  declaration  at  the  foot  of  it,  to  the 
effect  that  these  particulars  are  true  and  correct  as  far  as 
they  have  been  able  to  ascertain  by  their  best  endeavours. 
And  by  25  &  26  Vict.  c.  103,  provisions  are  made  for 
securing  (by  a  fresh  valuation  where  required)  the  uniform 
and  correct  assessment  of  the  rateable  hereditaments  com- 
prised within  all  unions  formed  under  4  &  5  WilL  IV. 
c.  76(Z). 

By  43  Eliz.  c.  2,  s.  1,  no  rate  can  be  deemed  valid  unless 
it  be  allowed  by  two  justices;  and  by  17  Geo.  II.  c.  3, 
public  notice  thereof  is  to  be  given  at  the  parish  church 
on  the  Sunday  next  after  the  same  has  been  allowed  (m). 
The  allowance  by  the  justices  is  a  mere  matter  of  form  (n) ; 
but  after  allowance  and  publication,  any  person  aggrieved 
by  the  rate,  and  having  reasonable  objection  to  it,  as 
irregular  and  unequal,  may  appeal  against  it  to  the  next 
practicable  quarter  sessions  of  the  county,  riding  or  divi- 
sion (or,  in  some  cases,  of  the  corporation  or  franchise,)  in 
which  the  parish  is  situate, 

{k)   See  The  Queen  v.  Eastern  (m)  As  to  the  manner  of  giving 

Counties  Railway  Company^  5  Ell.  notice,  see  1  VicL  c.  45  ;  Ormerodv. 

&  Bl.  974.  Chadwick,  16  Mee.  &  W.  367. 

(/)  As  to  unions  not  formed  under  (n)  R.  v,  Dorchester  (Justices), 

the  Poor  Law  Amendment  Act,  see  Str.  393. 
25  &  26  Vict  c.  103,  s.  45. 
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But  SO  &r  as  regards  objections  on  the  ground  of  irre- 
gnlaritj^  un&imess  or  incorrectness  of  valuation,  appeals 
may  now  also,  at  the  option  of  the  party  aggrieved,  be  pre- 
ferred to  another  jurisdiction ;  for  by  6  &  7  WiU.  I V.  c  96, 
the  justices  in  petty  session  shall,  four  times  at  least  in 
every  year,  hold  a  special  sessions  for  hearing  appeals  on 
any  ground  of  that  description  within  their  respective  diyi- 
sions  (o) ;  and  their  decision  shall  be  conclusiye,  unless  the 
parties  impugning  it  shall,  within  fourteen  days,  give  notice 
of  appeal  there&om  to  the  next  general  sessions  or  quarter 
sessions  of  the  peace.  In  either  course  of  proceeding  the 
justices  have  power  to  affirm,  quash,  or  amend  the  rate ; 
or,  if  it  become  necessary  to  set  the  whole  aside,  may 
order  the  overseers  to  make  a  new  one  (p).  They  have 
also  authority  to  award  costs  to  the  successful  party  (g) : 
and  the  court  of  quarter  sessions  may  make  its  decision 
(as  in  the  case  of  an  order  of  removal),  subject  to  a  special 
case. 

It  is  the  duty  of  the  overseers,  and  of  all  persons  having 
the  collection,  receipt,  or  distribution  of  the  poor  rate,  to 
render  to  the  proper  auditors  (r), — ^^or,  if  there  be  none,  to 
the  guardians,  or  (where  there  are  no  such  officers)  to  the 
justices  in  petty  sessions,— once  in  every  half  year,  (and 
oftener  if  required  by  the  rules  of  the  poor  law  board,) 
an  account  of  all  monies  and  things  received  and  ex- 
pended; and  to  verify  the  same  on  oath  if  required  (<). 
And  all  balances  remaining  from  time  to  time  in  their 
hands  may  be  recovered  from  them  (if  necessary)  by  a 
summary  proceeding  before  two  justices  of  the  peace  (<). 

(o)  6  &  7  Will.  4,  c.  96,  8.  6.  for  his  own  profit  goods  given  in 

(p)  17  Geo.  2,  c.  38,  s.6 ;  41  Geo.  parochial  relief,  incurs  a  penalty  of 

»,  c.  23  ;  6  &  7  Will.  4,  c.  96,  s.  6.  51.  (4  &  5  Will  4,  c.  76,  s.  77  :  see 

(q)  Ibid.  Henderson  9.  Sherboume,  2  Mee.  & 

(r)  See  4  &  5  Will.  4,  c.  76  ;  7  &  W.  236.) 
8  Vict.  c.  101,  8.  32,  and  11  &  12  (/)  4  &  6  Will.  4,  c.  76,  ss.  47, 

Vict  c.  91.  99  ;  2  &  8  Vict  c.  84 ;   7  &  8  Vict. 

(«)  Any  parish  officer  supplying  cl01,ss.d2— 88.    See  also  Sir  John 
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Overseers  are  also  bound  to  render  an  account  at  the  end 
of  their  year  of  office  (tt). 

These  are  the  general  heads  of  the  law  relating  to  the 
poor  (to) ;  many  branches  of  which  are  of  too  recent  intro- 
duction to  have  been  yet  fiurly  subjected  to  the  test  of  ex- 
perience. The  great  object,  however,  of  the  whole  system 
is  to  give  such  relief  as  charity  requires  to  the  impotent 
poor,  or  those  unable  to  find  employment,  without  affording 
encouragement  to  the  idle ;  and  its  operation  can  never  be 
considered  as  safe  or  satisfactory,  except  so  &r  as  it  tends 
to  promote  that  combined  result.    For  while  humanity  and 


Hobhouse's  Act,  (1  &  2  Will  4,  c. 
60 ;)  R.  V,  St.  Marylebone,  6  Ad.  & 
El.  268. 

(«)  4  &  5  Will  4,  c.  76,  a.  47. 
There  are  several  other  rates  which 
are  levied  parochially  upon  the  same 
assessment,  and  by  the  same  officers, 
as  the  poor's  rate :  (see  Report  on 
Local  Taxation,  p.  62.)  Annual 
returns  as  to  certain  local  taxes  are, 
by  23  &  24  Vict  c.  51,  directed  to 
be  laid  before  parliament.  The 
county  rate  (vide  sup.  vol.  i.  p. 
138)  is  now  raised  through  the 
agency  of  the  guardians  and  over- 
seers  of  the  poor,  and  without  the 
intervention  (which  the  law  formerly 
required)  of  the  high  constable. 

(w)  It  has  been  felt  necessary  to 
condense,  as  far  as  possible,  the  ac- 
count given  of  this  complex  subject. 
No  mention  has  therefore  been  made 
in  the  text,  of  provisions  recently  in- 
troduced, which,  though  of  consider- 
able interest  and  importance,  did 
not  appear  to  require  notice  in  so 
general  an  exposition  of  the  poor 
law.  For  example,  those  which  have 
been  passed  for  the  combination  of 
unions    and  parishes,   (as   regards 


certain  places,)  into  districts  for 
atylums  for  the  temporary  aecomrno" 
dation  of  the  houteUss  poor.  (See  7  & 
8  Vict.  c.  101,  ss.  40—54 ;  15  &  16 
Vict.  c.  105,  s.  14.)  For  the  same 
reason,  the  provisions  as  to  the 
hurialf  and  as  to  emigration  of  pau- 
pers, have  been  omitted.  For  the 
former,  see  7  &  8  Vict  c.  101,  s.  31  ; 

11  &  12  Vict  c.  110;  18  &  19  Vict 
c.  79,  c.  105,  ss.  11—13 ;  22  Vict.  c. 
29 ;  24  &  25  Vict  c.  55,  s.  8.  As 
to  the  latter,  4  &  5  Will.  4,  c.  76,  s. 
62  ;  7  &  8  Vict  c  101,  s.  29 ;  11  & 

12  Vict  c.  110,' s.  5;  12  &  13  Vict 
c.  103,  s.  20  ;  13  &  14  Vict  c.  101, 
8.  4;  18  &  19  Vict  c.  119,  s.  6. 
Among  the  provisions  passed  by, 
may  also  be  mentioned  those  of 
5  &6  Will.  4,  c.  69;  5  &  6  Vict 
c.  18;  and  20  &  21  Vict  c.  13, 
enabling  parish  guardians  or  trus- 
tees, and  ecclesiastical  corporations 
sole,  to  dispose  of  land  by  way 
of  sale  or  exchange  to  be  used  as 
the  tite  vf  a  workhouse;  or  for  any 
purpose  relating  to  the  relief  of  the 
poor,  which  the  Poor  Law  Board 
may  approve. 
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religion  prescribe  the  succour  of  the  destitute,  nothing  is 
more  obviously  unreasonable  than  to  compel  the  indus- 
trious part  of  the  community  to  maintain  those  who  are 
unwilling  to  labour.  And  surely  they  must  be  very  de- 
ficient in  foresight  as  well  as  in  justice,  [who  suffer  one 
half  of  a  parish  to  continue  dissolute  and  unemployed, 
and  at  length  are  amazed  to  find  that  the  industry  of  the 
other  half  is  not  able  to  maintain  the  whole.] 


(     W3     ) 


CHAPTER  III. 

OF  THE  LAWS  RELATING  TO  CHARITIES  AND 
BENEVOLENT  INSTITUTIONS. 


I.  Charities. — From  the  subject  of  the  maintenance 
provided  by  law  for  the  poor,  we  may  pass,  by  no  abrupt 
transition,  to  that  of  public  charities. 

Charities  have  been  always  much  favoured  by  the  law  (a). 
Thus,  though  gifts  to  superstitious  uses  were  made  void  by 
a  statute  passed  at  the  period  of  the  Reformation  (ft),  a 
distinction  was  allowed  in  favour  of  those  for  charitable 
purposes ;  which  were  held  not  to  fell  within  the  operation 
of  that  statute.  For  **  no  time,"  as  Lord  Coke  observes, 
**  was  so  barbarous  as  to  abolish  learning,  or  so  uncha- 
"  ritable  as  to  prohibit  relieving  the  poor  "(c).  By  the 
statute  39  Eliz.  c.  5,  (made  perpetual  by  21  Jac.  I.  c.  1,) 
any  person  is  enabled  by  deed  enrolled  in  Chancery,  to 
found  a  hospital  and  to  give  it  a  corporate  existence,  with 
capacity  to  take  and  purchase  goods  and  chattels,  lands 
and  tenements,  to  hold  to  them  and  their  successors,  with* 
out  the  king's  licence  (which  by  the  statutes  of  mortmain 
is  in  general  required  where  land  is  conveyed  to  a  body 
corporate);  subject  only  to  these  conditions,  that  the  lands 
be  freehold,  in  fee  simple,  of  the  clear  value  of  10/.  and 
not  exceeding  that  of  200Z.  per  annum. 

The  same  disposition  to  fevour  and  encourage  charities 
has  been  evinced  in  other  instances.  Thus,  by  the  Statute 
of  Charitable  Uses,  (43  Eliz.  c.  4,)  the  lord  chancellor  is 
empowered  to  award  commissions  to  inquire  of  all  gifts  to 

(fl)  Bac  Ab.  Ch.  Usct,  E.  1  Edw.  6,  c.  14. 

(6)  28  Hen.  8,  c.  10.     See  also  (c)  Porter's  case,  1  Rep.  26. 

15  Rich.  2,  c.  5  ;  87  Hen.  8,  c.  4 ; 

VOL.  III.  0 


194  BK.  IV.  or  PUBLIC  RIGHTO. — ^PT.  III.  SOCIAL  ECONOMY. 

Buch  uses(d),  and  of  all  abuses  and  breadies  of  trust  relative 
thereto,  and  to  make  orders  for  the  fiiture  management  of 
the  fund ;  though  the  universities  and  cathedrals,  and  all 
colleges,  hospitals,  and  free-schools,  having  q)ecial  visitors 
or  governors,  are  excepted  from  this  provision  (e). 

And  whereas  the  statutes  of  mortmain  prohibit  in  gene- 
ral the  endowment  of  collegiate  or  corporate  bodies  with 
land,  without  the  king's  licence ;  and  some  doubts  arose  at 
the  time  of  the  Revolution,  as  to  the  right  of  the  crown  to 
exercise  this  dispensing  power  (/) ;  therefore,  by  a  statute 
passed  at  that  period  (7  &  8  WiE  III.  c  37),  after  re- 
citing that  it  woidd  be  a  great  hindrance  to  leaning  and 
other  good  and  charitable  works,  if  persons  inclined  to 
grant  lands  to  bodies  incorporated  for  good  and  public 
uses  should  not  be  permitted  to  do  so,— it  was  enacted  (in 
confirmation  and  extension  of  the  prerogative  antecedently 
vested  in  the  crown  in  this  particular),  that  the  king  may 
grant  to  any  persons  whatever,  licence  to  alien,  purchase 
or  hold,  in  mortmain  (^). 

So  &r  the  interposition  of  the  legislature  had  been  uni- 
formly fiivourable  to  charities.  Some  abuses,  however, 
were  afterwards  found  or  supposed  to  attend  the  power  of 
devising  lands  by  will,  or  making  them  over  at  the  ap- 
proach of  death,  for  purposes  of  this  description ;  and  by 
9  Geo.  II.  c.  36,  (after  reciting  that  many  large  and  impro- 
vident alienations  of  land  had  of  late  been  made  by  dying 
persons  to  charitable  uses,)  it  was  enacted  that  no  lands  or 
hereditaments,  or  money  to  be  laid  out  in  the  purchase 
thereof,  shall  be  given  or  conveyed,  or  anyways  charged 
or  incumbered,  in  trust  for,  or  for  the  benefit  of  any  such 
uses  (A), — unless  by  such  conveyance,  and  under  such 

(d)  As  to  the  proceedings  under  (g)  Vide  sup.  7ol.  i.  p.  465. 

such  coimnissioos,  tee  1  Baa  Ab.  (h)  See  also   13  Geo.  S,  c.  82, 

Ch.  Uses,   F.i  $  BL  Com.  486;  2  requiring   lying-m   ko$piiab   to  be 

Vem.  118.  licensed,  and  regulating  the  settle- 

(«)  See  CoUison*s  oase,  Hob.  136.  ment  of  bastards  bom  therein  (see 

(/)  See  Hovenden's  Blackst.  vol.  24  &  25  Vict.  c.  101). 
ii  p.  272. 
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conditions,  as  the  Act  specifies ;  which  need  not  here  be 
set  forth,  as  we  had  occasion  to  consider  this  statute,  and 
certain  recent  provisions  by  which  it  has  been  amended, 
in  a  former  volume  (i).  We  shall  only  remark,  in  this 
place,  that  it  has  no  reference  to  dispositions  of  mere 
personal  estate,  when  not  directed  to  be  laid  out  in  land ; 
and  that  such  dispositions,  whether  by  will  or  otherwise, 
may  consequently  be  made,  without  restraint,  to  uses  of  a 
charitable  description. 

Commissions  imder  the  43  Eliz.  c.  4,  to  redress  abuses 
in  charities,  have  been  long  disused,  their  place  being 
supplied  by  remedies  of  a  more  simple  and  effective  kind. 
For  independently  of  statute,  [the  king,  as  parens  pa-- 
tricBy  has  the  general  superintendence  of  all  charities]  not 
otherwise  sufficiently  protected  (A);  [which  he  exercises  by 
the  keeper  of  his  conscience,  the  chancellor.  And,  there- 
fore, whenever  it  is  necessary,  the  attorney-general,  at 
the  relation  of  some  informant  (who  is  usually  called  the 
relator)  files  ex  officio  an  information  in  the  Court  of 
Chancery,  to  have  the  charity  properly  established  (/) ;] 
and  it  is  not  essential  that  the  relators  should  be  the 
persons  principally  interested;  for  any  persons  (though 
the  most  remote  of  them  who  fitll  within  the  contem- 
plation of  the  charity)  may  stand  in  that  capacity  (m). 

By  statute  52  Geo.  III.  c.  101,  it  is  besides  provided, 
that  in  every  case  of  the  breach  of  a  trust  created  for  cha- 
ritable purposes,  or  wherever  the  direction  of  a  court  of 
equity  shall  be  deemed  necessary  for  the  administration  of 
such  a  trust,  any  two  or  more  persons  may,  on  obtaining 
the  previous  sanction  of  the  attorney  or  solicitor-general, 
apply  for  relief  by  petition  to  the  lord  chancellor,  or  master 


(i)  Vide  sup.  vol.  i.  pp.  466,  467.  Countess  of  Shaftesbury,  2  P.  Wins. 

(*)  3  Bl.  Com.  427.    As  to  this  118;  Attorney- General  ©.  Middle- 
qualification  of   Blackstone's  doc-  ton,  2  Ves.sen.S29;  Sarocp.Brere- 
trine,  see   Shelford    on    Charities,  ton,  ibid.  426. 
Uses  and  Trusts,  p.  268.  (w)  Attorney-General ».  Bucknall, 

(0  a    Bl.  Com.    428;    Eyre   v.  2  Atk.  328. 
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of  the  rolls,  or  keeper  of  the  great  seaL  The  petition  is 
to  be  heard  in  a  summary  way,  and  the  order  which  the 
court  may  make  is  to  be  final  and  conclusive,  unless  within 
two  years  afterwards  there  shall  be  an  appeal  to  the  House 
of  Lords. 

By  a  statute  passed  in  the  same  year  (52  Geo.  III.  c.  102) 
provision  was  also  made  for  the  registering  and  securing 
of  charitable  donations,  in  order  to  prevent  their  benefits 
fi-om  being  lost.  A  memorial  of  the  fimds  and  objects  of 
the  then  existing  charities,  and  the  names  of  the  founders 
(when  known),  and  of  the  persons  having  custody  of  the 
deeds  of  todowments,  and  of  the  trustees  or  possessors  of 
the  estates,  is  directed  to  be  registered  by  such  trustees 
or  possessors,  within  six  months  fi'om  the  passing  of  the 
Act,  in  the  office  of  the  clerk  of  the  peace  of  the  county  or 
town,  and  a  duplicate  to  be  transmitted  to  the  Court  of 
Chancery.  So,  with  respect  to  future  charities,  created 
by  any  deed  or  instrument,  a  like  memorial  is  required 
within  twelve  months  after  the  decease  of  the  donor :  but 
donations  neither  secured  on  land  nor  permanently  in- 
vested in  the  fimds,  or  the  management  of  which  is  left  to 
the  discretion  of  trustees,  are  (with  many  other  particular 
cases)  excepted  firom  the  provisions  of  the  Act. 

By  recent  enactments,  however,  a  more  complete  pro- 
tection has  now  been  thrown  over  the  charitable  endow- 
ment of  the  country  (y).     By  the  16  &  17  Vict.  c.  137, 

{q)  We  pass  over  here  a  variety  1  &  2  Will.  4,  c.  34 ;  2  WUl.  4.  c.  57 ; 

of  preceding  efforts  of  the  legislature  7  Will.  4  &  1  Vict,  c  4 ;  and  did  not 

in  the  same  direction.    The  58  Geo.  terminate  until  Ist  July,  1837  (see 

8,  c.  91 1  and  59  Geo.  8,  cc.  81,  91,  sect.  6  of  the  Act  last  mentioned), 

authorized  the  appointment  of  com-  Their  reports  were  numerous,  and 

missioners,  to  inquire  into  endowed  were  printed  hy  order  of  the  House 

charities  and  to  certify  to  the  At-  of  Commons.  The  following  statutes 

torney -General  such  cases  as  they  may  also  be  noticed  in  this  place  :^ 

found  to  require  the  interposition  of  1  &  2  Geo.  4,  c.  92,   empowering 

a  court  of  equity.    The  powers  of  trustees  of  charity  lands  in  certain 

these  commissioners  and  their  sue-  cases  to  exchange  them  for  others  ; 

eessors  were  enlarged  and  continued  3  Geo.  4,  c  72,  s.  11,  authorizing  the 

by  5  Geo.  4,  c.  58  ;  10  Geo.  4,  c.  57 ;  apportionment  of  the  charitable  en- 
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(called  "  The  Charitable  Trasts  Act,  1853,")  the  18  &  19 
Vict  c.  124,  (called  "  The  Charitable  Trusts  Amendment 
Act,  1855,")  and  the  23  &  24  Vict.  c.  136,  (called  «  The 
Charitable  Trusts  Act,  I860,")  it  is  provided,  that  her 
Majesty  may  appoint  Commissioners,  to  be  styled  "  The 
Charity  Commissioners  for  England  and  Wales,"  who 
shall  have  power  to  examine  into  all  charities,  and 
to  prosecute  such  inquiries  by  certain  of  their  officers 
called  Inspectors ; — to  require  trustees  and  other  persons 
to  render  to  the  Board  of  Commissioners  written  accounts 
and  statements,  or  to  attend  and  be  examined  on  oath,  in 
relation  to  any  charity  or  its  property; — to  authorize 
suits  and  proceedings  concerning  the  same;  to  sanction 
building  leases,  repairs  or  improvements,  or  the  sale  or 
exchange  of  the  charity  lands;  to  establish,  in  some  cases, 
new  schemes  for  the  application  or  better  management  of 
a  charity ;  and,  in  others,  to  certify  to  parliament  their 
opinion  that  they  approve  of  a  scheme  which  has  been 
devised  for  such  purposes  (r) ; — and  to  authorize  a  great 
variety  of  other  acts  to  be  done  in  relation  to  charities, 
such  as  the  varying  circumstances  of  each  case  may  from 
time  to  time  require  (s). 

By  the  last  of  the  above  Acts  it  is  provided  that  the 

dowmentB  of  a  parish,  divided  under  of  the  trust;  13  &  14  Vict.  c.  60,  s. 
the  Church  Building  Acts ;  9  Geo.  45,  giving  facilities  as  to  the  vesting 
4,  c.  S5,  for  quiedng  the  titles  of  of  lands,  &c.,  by  order  of  the  Court 
lands  purchased  for  charitable  pur-  of  Chancery,  in  charity  trustees ;  14 
poses ;  1  &  2  Will.  4,  c.  60,  s.  39,  k  16  Vict.  c.  66,  facili^ting  the 
directing  lists  of  the  charitable  en-  service  of  notices  with  regard  to 
dowments  of  the  parish  to  be  made  charitable  institutions, 
by  the  vestries  adopting  that  Act;  (r)  16  &  17  Vict.  c.  137,  ss.  54, 
2  Will.  4,  c.  57,  a.  3,  providing  for  60.  See  an  Act  so  confirming  a 
the  supply  of  new  trustees,  where  scheme,  24  &  25  Vict.  c.  82. 
the  original  trustees  of  a  charity  are  («)  As  to  the  Commissioners'  sub- 
dead  and  the  representative  of  the  stituting,  in  certain  cases,  one  bishop 
last  survivor  is  not  to  be  found ;  4  for  another  as  trustee,  see  21  &  22 
&  5  Will.  4,  c.  76,  s.  74,  empower-  Vict  c.  71.  And  see  25  &  26  Vict 
ing  the  Poor  Law  Board  to  require,  c.  112,  an  Act  to  establish  the  juris- 
from  trustees  for  the  poor,  a  tnie  diction  of  the  Commissioners,  in  cer- 
account  in  writing  of  the  particulars  tain  cases. 

o3 
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Board  shall  have  power  from  time  to  time  to  order  the 
appointment  or  removal  of  the  trustees  of  any  charity, 
or  the  removal  of  any  schoolmaster  or  mistress  or  other 
officer ;  or  the  transfer,  or  investment,  of  any  charitable 
estate  (0*  The  jmisdiction,  however,  conferred  by  this 
statute  is  not  to  be  exercised  where  the  gross  annual  income 
of  the  charity  shall  amount  to  50/.  and  upwards,  except 
on  the  application  of  the  trustees  or  administrators  of  the 
charity,  nor  shall  any  trustee  be  removed  on  the  ground 
only  of  his  religious  behef  (w).  Nor  shall  the  Board  ex- 
ercise such  jurisdiction,  in  any  case  which  by  reason  of  its 
contentious  character,  or  of  any  special  questions  of  law 
or  fiwjt  which  it  may  involve,  or  for  other  reasons,  they 
may  consider  more  fit  to  be  adjudicated  on  by  any  of 
the  judicial  courts  (r).  The  court  having  jurisdiction  in 
such  matters,  in  cases  where  the  gross  annual  income  of 
the  charity  shall  exceed  50/.,  is  the  High  Court  of  Chan- 
cery. But  where  it  shall  amount  to  or  be  below  that  sum, 
then  the  district  coiul;  of  bankruptcy  or  county  coiul; 
who,  after  hearing  the  application  in  open  court,  are 
required  to  make  such  order  therein  as  the  case  may 
require ;  though,  in  certain  cases,  such  order  shall  not  be 
effectual  until  confirmed  by  the  Board  (or).  From  the 
orders  of  the  Board  there  is  moreover  an  appeal,  by  way 
of  petition  in  a  summary  way,  to  the  Comi;  of  Chancery. 
In  the  case  of  any  charity,  whatever  may  be  the  yearly 
income  of  its  endowments,  such  petition  of  appeal  may  be 
presented  by  the  attorney-general,  or  any  person  autho- 
rized by  him  or  by  the  Board  itself; — and  in  case  such 
income  shall  exceed  50/.,  then  it  may  be  presented  by  any 
trustee  or  administrator  of  the  charity.  A  petition  of 
appeal  may,  also,  be  presented  by  any  two  inhabitants  of 
the  parish  or  district  to  which  an  order  of  the  Board  shall 
be  specially  applicable — and  may  also  be  presented  by  any 
schoolmaster  or  mistress^  or  other  officer  removed  without 

(0  28  &  24  Vict.  c.  136,  s.  2.  («)  16  &   17  Vict.  c.  137,  s.  3; 

(m )  Sect.  4.  23  &  24  Vict.  c.  136,  s.  1 1. 

{v)  Sect.  5. 
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the  concurrence  of  a  majority  of  the  trustees,  or  other 
persons  acting  in  the  administration  of  the  charity  (y). 

The  Acts  also  appoint  corporate  bodies,  by  the  names 
of  **  The  official  Trustees  of  Charity  Lands,"  and  ''  The 
Official  Trustees  of  Charitable  Funds,"  in  whom  respeo- 
tively  the  land,  stock,  securities  and  money  of  charities 
may,  under  such  circtunstances  as  pointed  out  therein, 
from  time  to  time  become  vested  by  order  of  any  court 
having  jurisdiction  (jzr);  and  the  Charity  Commissioners 
may  order  these  corporations,  respectively,  to  convey  the 
land,  or  to  assign  and  pay  over  the  stock,  seciuities  and 
money,  as  they  shall  think  expedient  (a). 

A  great  number  of  cases,  however,  are  exempted  from 
the  operation  of  these  Acts  (6);  and  among  others  it  is 
provided,  that  they  shall  not  extend  to  the  universities  of 
Oxford,  Cambridge,  London  or  Durham ;  or  any  college 
or  hall  in  those  universities ;  or  any  cathedral  or  collegiate 
church  (c) ;  or  the  colleges  of  Eton  and  Winchester  (cT);— 
though  any  exempted  charities  may  petition  the  Board  to 
have  the  benefit  of  the  above  enactments  allowed  to  them ; 


(y)  23  &  24  Vict,  c  136,  8.  8. 

(«)  16  &  17  Vict.  c.  137,  S8.  48. 
53;  18  &  19  Vict  c  124,  s.  15,  &c. 

(a)  18  &  19Vict«c.  124,0.37. 

(&)  Charities  or  institutionB  exclu-- 
tivelyfor  the  benefit  rf  Roman  Catho^ 
lies,  were  originally  altogether  ex- 
empted from  the  jurisdiction  of  the 
charity  oonimissioners  for  a  tem- 
porary period;  which  was  con- 
tinued, by  successive  enactments, 
till  1st  July,  1860  (see  22  &  23 
Vict  c.  50).  The  law,  however, 
regarding  these  charities  is  now 
amended  in  certain  particulars,  by 
28  &  24  Vict.  0.  134;  which—in 
cases  where  an  estate  is  given  on 
trust  for  the  exclusive  benefit  of 
Roman  Catholics,  hut  is  invalidated 
by  reason  of  certain  of  the  trusts 
thereof  being  deemed  by  law  super- 
stitious or  otherwise    illegal— em- 


powers the  Court  of  Chancery,  on 
the  application  of  the  Attorney- 
General  or  any  person  authorized 
by  the  Board  of  Charity  Commis- 
sioners,—or  the  board  itself  on  the 
application  of  the  administrators 
of  the  charity, — to  apportion  the 
estate  or  its  income  and  to  declare 
that  a  fixed  proportion  thereof  shall 
be  subject  to  such  of  the  trusts  as 
are  lawful,  and  the  residue  to  such 
trusts  for  the  benefit  of  persons 
professing  the  Roman  Catholic  re- 
ligion, as  the  court  or  board  may, 
under  the  circumstances,  consider 
to  be  most  just;  and  to  establish 
any  scheme  for  giving  effect  to  such 
apportionment 

(e)  16  &  17  Vict  c.  187,  s.  62. 

(rf)  18  &  19  Vict  c.  124,  s.  47— 
49. 
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and  any  charities  whatever  may  refer  any  question  or 
dispute  arising  among  their  members,  in  relation  to  the 
management,  to  the  arbitration  of  the  Board  {e). 

Some  account  having  been  now  given  of  the  legislative 
enactments  relating  to  charities,  we  will  next  advert  to 
certain  general  principles  which  may  be  collected  firom  the 
judicial  decisions  in  regard  to  this  subject. 

The  courts  of  equity,  (for  to  these  the  jurisdiction  in 
general  belongs,)  take  cognizance  of  all  charitable  uses  or 
trusts  of  a  public  description ;  and  exercise,  in  relation  to 
them,  powers  of  a  very  extensive  kind.  Under  the  autho- 
rity of  these  tribunals,  trustees  may  be  called  to  account 
for  the  charitable  funds  committed  to  their  charge,  or  new 
trustees,  (where  circumstances  so  require,)  may  be  ap- 
pointed,— improvident  alienations  of  the  charitable  estates 
may  be  rescinded, — schemes  for  carrying  properly  into 
effect  the  intention  of  the  donor,  (where  the  nature  of  the 
case  requires  such  interference,)  may  be  judicially  pro- 
jected and  established, — ^and  every  species  of  relief  afforded 
which  it  is  in  the  nature  of  such  institutions  to  require. 
This  equitable  jurisdiction,  however,  is  not  allowed  to 
usurp  upon  the  proper  province  of  those  to  whom  the 
administration  of  the  charity  may  have  been  confided.  In 
the  case  of  corporations  endowed  for  charitable  purposes, 
the  management  is  usually  vested  by  charter  in  governors, 
subject  to  a  controlling  or  visitatorial  power  in  the  founder 
or  his  heirs,  or  in  such  persons  as  the  founder  shall 
appoint  (/) ;  and  with  the  proceedings  of  such  fimction- 
aries  the  law  does  not  interfere,  unless  they  have  also  the 
management  of  the  revenues,  and  are  found  to  be  abusing 
their  trust  (g).  It  is  to  be  observed,  however,  that  when 
the  king  is  the  founder  of  an  eleemosynary  lay  corporation, 

(0  16  &  17  Vict.  c.  187,  B8.  63,  (g)  See  the  case  of  Kirkby  Ra- 

64  ;  18  &  19  Vict.  c.  124,  s.  46.  vensworth   Hospital,  15  Ves.  Jun. 

(/)   See  Eden  v.  Forster,  2   P.  314;  2  Ves.  jun.  42;  Case  of  Berk- 

Wms.  826 ;  8  Salk.  879 ;  1  Bl.  Com.  bampstead  Free  School,  2  V.  &  B. 

480;  Philips  V.  Bury,  Ld.  Raym.  8 ;  188 ;  Attorney-General  v.  Talbot,  8 

R.  V,  Governors  of  Darlington  Free  Atk.  678  ;  Same  v.  Lock,  ibid.  165  ; 

School,  6  Q.  B.  682.  Same  v.  Price,  ibid.  108. 


CH.  III. — OF  THE  LAWS  RELATING  TO  CHARITIES,  ETC.  201 

the  visitatorial  power  is  vested  in  the  crown  (A),  and  com- 
mitted by  royal  authority  to  the  Lord  Chancellor ;  who 
may  thus  be  called  upon  to  redress  abuses  properly  fidling 
withiQ  the  province  of  a  visitor:  but  this  jurisdiction 
belongs  to  him  in  his  personal  character  only,  and  not  as 
judge  of  the  Court  of  Chancery  (i). 

With  respect  to  the  nature  of  the  charitable  trusts,  to 
which  the  equitable  jurisdiction  attaches,  we  may  remark 
that  the  word  charitable  is  to  be  here  understood  in  a 
very  large  sense.  For  not  only  gifts  for  the  benefit  of 
the  poor  are  included,  but  endowments  for  the  advance- 
ment  of  learning  (j),  or  institutions  for  the  advancement 
of  science  and  art^  and  for  any  other  usefiil  and  public 
purpose  (A). 

The  term  comprises  also  donations  for  pious  or  religious 
objects ;  as  to  which  we  may  remark,  that  all  objects  are 
considered  as  religious^  which  tend  to  the  benefit  either 
of  the  Established  Church  of  England,  or  of  any  body  of 
dissenters  sanctioned  by  law  (/) ;  and  that  by  the  2  &  3 
Will.  IV.  c.  115(wi),  trusts  for  the  maintenance  of  Roman 
Catholic  worship  are  now  placed  on  a  similar  footing. 
And  though  a  trust  for  the  advancement  of  the  Jewish 
religion,  or  of  any  fiuth  hostile  to  Christianity,  has  been 
held  illegal,  so  as  to  be  excluded  fix)m  the  protection  of  a 
court  of  equity  (n);  yet  as  regards  the  Jews  it  is  now 
provided  by  9  &  10  Vict.  c.  59,  s.  2,  that  from  the  com- 
mencement of  that  Act,  her  Majesty's  subjects  professing 
the  Jewish  religion  shall  be  liable,  in  respect  to  their 
schools,  places  for  religious  worship,  education,  and  cha- 

(h)  R.  V.  St  Catherine's  Hall,  4 T.  R.  ( I)  Attorney-General  v.  Peanon, 

288.    See  1  Bl.  Com.  480 ;  et  sup.  p.  8  Meriv.  409  ;  Attorney-General  v. 

148.  Cock,  2  Yes.  sen.  278.    See  18  8r  19 

(1)  Co.  Litt.  96  a ;  Ex  parte  Dann,  Vict  c.  81,  s.  9. 

9  Yes.  547.  (m)  See  18  &  19  Yict  c.  86,  s.  2 ; 

(j)  Attorney-General  v.  Whor-  19  &  20  Yict  c.  76  ;  20  &  21  Vict, 

wood,  1  Yes.  sen.  537.  c.  76 ;  28  &  24  Yict  c.  184. 

{k)  See  Attorney-Genera]  9.  Hee-  (»)  See  In  re  Masters,  &c.  of  the 

lis,  2  Sim.  &  Stu.  67 ;  Trustees  of  Bedford  Charity,  2  Swanst  487 ;  1 

British  Museum  v.  White,  ibid.  594 ;  Dickens,  258. 
Howse  V.  Chapman,  4  Yes.  551. 
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ritable  purposes,  and  the  property  held  therewith,  to  the 
same  laws  as  those  to  which  her  Majesty's  protestant  sub- 
jects dissenting  fix)m  the  Church  of  England  are  liable, 
and  to  no  other.  Though  the  definition  of  charitable 
trusts  is  thus  wide,  we  are,  nevertheless,  to  remark  that  it 
does  not  extend  to  gifts  of  a  strictly  private  character;  for 
if  a  sum  of  money  be  beqeathed  with  direction  to  apply  it 
'^  to  such  purposes  of  benevolence  and  liberality  as  the 
executor  shall  approve,"  or  even  "  in  private  charity,"  the 
law  will  take  no  notice  of  such  a  trust  (o).  On  the  other 
hand,  where  a  gift  is  for  a  purpose  clearly  falling  within 
the  description  of  pubKc  charity,  though  expressed  in 
the  most  general  and  indefinite  terms,  the  trust  will  never 
be  allowed  to  feil  on  account  of  the  uncertain  limitation  of 
the  objects,  but  the  law  will  provide  for  it  some  particular 
mode  of  application.  In  some  cases  of  this  description, 
the  right  of  disposition  belongs  to  the  queen,  who  makes 
it  under  her  sign  manual ;  in  others,  it  is  made  by  the 
courts  of  equity  (p). 

It  is  a  rule  with  respect  to  all  charities,  that  the  inten- 
tion of  the  donor,  so  &x  as  it  is  practicable  and  legal,  shall 
be  strictly  observed;  the  law  not  permitting  it  to  be  varied 
without  necessity,  even  by  consent  of  his  heir  (y).  But 
where  it  is  incapable  of  being  literally  acted  upon,  or  itii 
literal  performance  would  be  unreasonble,  a  decreo  will  be 
made  for  its  execution,  cyprh^  that  is,  in  some  method 
conformable  to  the  general  object,  and  adhering  as  closely 
as  possible  to  the  specific  design  of  the  donor  (r).  Thus, 
where  a  sum  of  money  was  bequeathed  to  trustees,  to 
be  distributed  among  the  inhabitants  of  several  specified 
parishes,  in  money,  provision,  physic,  or  clothes,  as  the 
trustees  should  think  fit,  and  the  fund  ultimately  became 
too  large  to  be  suitably  confined  to  those  objects,— the 


(o)  Morice  v.  Bishop  of  Durham,  {q)  Attorney-General  t>.  The  Mar- 

9  Ves.  399;  S.  C.  10  Ves.  522;  1  garet  and  Regius  Professors  in  Cam . 

Turn.  &  Russ.  260.  bridge,  1  Vem.  66. 

(p)  1  Turn.  &  Russ.  260;  10  Ves.  (r)  2  Ves.  jun.  380;  2  Mylnc  & 

522  ;  Bac.  Ab.  Ch.  Uses.  Keen,  676. 
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court  directed  it  to  be  applied  to  the  further  objects  of 
instructing  and  apprenticing  the  children  in  the  parishes 
for  which  the  charity  was  designed  («).  Moreover,  by  a 
late  Act,  7  &  8  Vict.  c.  45,  it  is  provided,  as  to  meeting- 
houses founded  for  dissenters,  that  so  &r  as  no  particular 
religious  doctrines  or  mode  of  worship  shall  have  been 
prescribed  by  the  deed  or  instrument  of  trust,  the  usage 
for  twenty-five  years  shall  be  taken  as  conclusive  evidence 
of  the  doctrines  and  worship  which  may  be  properly  ob- 
served in  such  meeting-houses. 

Lastly,  we  may  remark,  that,  though  among  the  civilians 
a  legacy  to  pious  or  charitable  uses  was  entitled  to  a  pre- 
ference, it  is  not  BO  by  our  law,  which  directs  that  in  the 
case  of  a  deficiency  of  assets,  the  charitable  legacies  shall 
abate  in  proportion  with  the  others  (<)• 

II.  Benevolent  Institutions. — Besides  charities, 
there  are  various  institutions  in  this  country,  designed  to 
encourage  the  industrious  classes  in  firugal  and  provident 
habits,  and  to  afford  them  some  protection  firom  those 
ordinary  casualties  which  are  incident  to  all  men,  but  £i.ll 
most  severely  on  persons  in  the  humbler  ranks  of  life.  Of 
these  it  is  remarkable,  that  they  were  originally  suggested 
and  brought  into  use  by  private  individuals,  though  they 
attracted  at  length  the  fiivourable  notice  of  the  legislature, 
and  acts  of  parliament  have  been  passed  to  sanction  and 
promote  them.  Nor  is  it  possible  to  refer  to  them,  without 
pausing  to  pay  the  tribute  justly  due  to  the  humanity  and 
wisdom  displayed  in  their  establishment ;  for  while  they 
materially  contribute  to  the  physical  and  moral  welfare  pf 
an  important  portion  of  society,  they  tend  by  direct  con- 
sequence to  prevent  the  increase  of  the  public  burthens 
connected  with  pauperism,  and  the  public  disorders  re- 

{$)   Attorney-General    v.    Whit-  Mansfield  (Earl  of ),  14  Sim.  60L 
church,  8  Voi.  141.     See  also  the  (/)  Bac.  Ab.  Ch.  Uses,  E.     See 

Bishop  of  Hereford  v.  Adams,  7  Ves.  as  to  abatement  of  legacieSf  index 

324;    Attorney-General    v.   Bovill,  to  vol.  ii.  tn /i(. 
1  Phill.  762;   Attorney-General  v. 
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suiting  from  distress  among  the  lower  classes.  It  is  but 
seldom  that  human  laws  are  able  so  successfiilly  to  recon- 
cile the  interests  of  rich  and  poor ;  and  to  blend,  in  such 
perfect  harmony,  the  considerations  of  benevolence  and 
expediency. 

1.  Savings  banks. — These  are  institutions  devised  for 
the  safe  custody  and  increase  of  the  small  savings  of 
the  industrious  poor(tt).  When  regulated  according  to 
act  of  parliament  (r),  certain  benefits  and  protections 
are  afforded  to  them  by  law.  The  statutes  containing 
the  existing  regulations,  are  the  9  Geo.  IV.  c.  92 
(repealing  several  former  provisions),  3  &  4  WilL  IV. 
c.  14,  7  &  8  Vict.  c.  83,  16  &  17  Vict.  c.  45,  and  23  & 
24  Vict.  c.  137  (x).  The  institutions  sanctioned  by  these 
Acts,  consist  of  banks  to  receive  small  deposits  of  money, 
the  produce  of  which  is  to  accumulate  at  compound  in- 
terest, and  the^  principal  and  interest  whereof  are  to  be 
paid  out  to  the  depositors  as  required,  deducting  only 
from  the  produce  the  necessary  expenses  of  management. 
The  deposits  are  not  to  exceed  30/.  in  the  whole  in  any 
one  year  (y) ;  and  no  fresh  deposit  is  to  be  received  when 
the  sum  to  which  the  depositor  is  entitled  amounts  to  150/. 
And  where  the  sum  standing  in  the  name  of  any  depositor 
amounts  to  200/.  (principal  and  interest  included),  no  in- 
terest shall  be  paid  on  such  deposit  so  long  as  it  remains 
at  that  amount  (z).  The  management  is  vested  in  trustees, 
who  are  prohibited  from  receiving,  directly  or  indirectly, 
any  benefit  from  the  institution  (a) ;  and  are  required  to 

(«)  By  5  &  6  Vict  c  71  (amended  tutes  are  not  included  in  the  text 
by  8  &  9  Vict  c.  27  ;  12  &  13  Vict  (v)  The  first  Act  for  this  purpose, 

c.   71,  and  22   &  23  Vict  c.  20),  was  the  57  Geo.  3,  c.  130. 
savings  banks  are  provided  for  non-  (x)  See  as  to  Penny  Banks,  22  &, 

commissioned  officers  and  soldiers  23  Vict  c.  53 ;  and  as  to  the  Post 

in  the  army;  and  by  17  &  18  Vict  Office  Savings  Banks,  post,  p.  208. 
c.  104,  s.  180;  18  &  19  Vict  c.  91,  (y)  9  Geo.  4,  c.  92,  s.  35. 

s.  17,  and  19  &  20  Vict  c.  41,  for  (s)  Sects.  35,37  ;  and  8  &  4  Will, 

seamen  in  the  navy  and  mercantile  4,  c.  14,  s.  29. 
marine.  The  provisions  of  these  sta-  (a)  9  Geo.  4,  c  92,  s.  6. 
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remit  the  money  deposited  (with  the  exception  of  what  is 
retained  in  the  hands  of  the  treasurer  to  answer  exigen- 
cies) to  the  Bank  of  England  (J).  The  monies  so  remitted 
are  carried  to  an  accoimt  kept  in  the  names  of  the  com- 
missioners for  reduction  of  the  national  debt,  and  denomi- 
nated "  The  Fund  for  the  Banks  for  Sayings ;"  which 
affords  interest  to  the  trustees  at  the  rate  of  3/.  5s,  per 
cent,  per  annum,  and  the  arrears  of  which  are  carried  half- 
yearly  to  the  accoimt  of  the  principal  (c).  The  interest 
payable  to  depositors  is  limited  to  3/.  Os.  lOd.  per  cent,  (rf), 
but  it  may  accumulate  by  yearly  or  half-yearly  rests  (e). 
Provisions  are  also  made  in  the  Acts  of  a  nature  calculated 
to  save  expense  to  the  members  of  these  institutions.  In 
case  of  the  decease  of  a  depositor  whose  estate  does  not 
exceed  50Z.,  no  legacy  duty  attaches,  and  no  stamp  duty 
is  payable  on  the  probate  or  administration  (/).  And  if 
any  person  die,  having  a  deposit  not  exceeding  50/.  ex- 
clusive of  interest,  and  no  will  or  letters  of  administration 
be  produced  within  one  month  afterwards,  the  money  may 
be  paid  to  or  among  such  person  or  persons  as  shall 
appear  to  the  trustees  or  managers,  to  be  the  widow,  or 
entitled  under  the  Statute  of  Distributions  (^).  Upon  the 
same  principle  it  is  directed,  that  the  trustees  may  pay,  upon 
any  deposit  by  a  woman,  to  the  woman  herself,  unless  her 
husband  or  his  representative  interferes  (A) ;  and  that  all 
disputes  between  the  institution  at  large  and  any  of  its  mem- 
bers or  their  representatives,  shall  be  referred  to  a  cheap 
method  of  arbitration  pointed  out  for  that  purpose  (t). 

(6)  Sect  11.  stock,  or   debenture,  or    in    other 
(c)  Sect  16 ;  and  7  &  8  Vict.  c.  security    expressly   guaranteed    by 
83,8.1.    The  commissioners  for  the  authority  of  parliament:   and  they 
reduction  of  the  national  debt  are,  are  to  make  an  annual  report,  to  be 
by  28  8c  24  Vict  c.  137,  empowered  laid  before  parliament,  of  the  invest- 
to  invest  all  monies  remitted  to  them  ments  made  during  the  year, 
on  account  of  savings'    banks  and  (d)  7  &  S  Vict.  c.  88,  s.  2. 
friendly  societies,  in  any  parliamen-           («)  9  Geo.  4,  c.  92,  s.  17. 
tary  securities,  created    or    issued           (/)  Sect  40. 
under  the  authority  of  acts  of  parlia-  (g)  7  &  8  Vict  c.  83,  s.  10. 
nicnt,  for  the  interest  on  which  pro-          (A)  Ibid. 

vision  is  made  by  parliament  i  any  (•)    Ibid.    s.    14.    See   Crisp   v. 

o7 
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Any  persons  forming  themselves  into  a  society  for  the 
purpose  of  establishing  a  savings  bank^  are  entitled  to 
claim  for  it  the  benefit  of  the  parliamentary  provisions, 
upon  causing  the  rules  and  regulations  which  they  shaU 
establish  for  its  management  to  be  entered  in  a  book,  to 
be  kept  by  one  of  its  officers,  for  the  inspection  of  de- 
positors. It  is  also  requisite,  however,  that  two  copies 
of  the  rules  shall  be  submitted  to  a  barrister  officially  ap- 
pointed for  the  purpose,  who  is  to  certify  whether  the  rules 
are  in  conformity  to  law,  and  pursuant  to  the  legislative 
enactments  (A).  And  one  of  the  copies  so  certified  is  to  be 
returned  to  the  trustees,  and  the  other  to  be  transmitted 
to  the  commissioners  for  reduction  of  the  national  debt(/). 

By  one  of  the  Acts  above  mentioned,  viz.  16  &  17 
Vict.  c.  45,  it  is  also  provided,  that  it  shall  be  lawfiil 
for  the  commissioners  for  reduction  of  the  national  debt 
to  grant  to  any  depositor  in  a  savings  bank,  or  other 
person  whom  they  shall  think  entitled  to  become  such 
depositor,  any  immediate  or  deferred  life  annuities  de- 
pending on  single  lives ;  or  immediate  annuities  depending 
on  joint  lives  with  benefit  of  survivorship,  or  on  the  joint 
continuance  of  two  lives.  But  no  annuity  may  be  less 
than  four  pounds,  nor  more  than  thirty  pounds,  for  tlie 
benefit  of  any  one  person :  and  none  shall  be  granted  for 
any  person  under  the  age  of  ten  (m). 

Savings  banks  have  proved  so  acceptable  to  the 
people  of  this  country,  that  on  20th  November,  1861, 
the  deposits  in  England,  Ireland  and  Scotland  amoimted, 
in  the  aggregate,  to  £41,546,475,  and  the  number  of 
accounts  opened  was   1,609,852  (n).     It    seems  reason- 

Bunbury,  8BiDg.394;  R.  e.Witham  the    ettablishment   of  societies   to 

Saviugs   Bank,  1   Ad.  &   £.  320 ;  enable  persons  among  the   indus- 

R.  o.  Mildenhall  Savings  Bank,  6  trious  classes,  to  purchase  on  advan- 

Ad.  &  E.  952;  and  see  R.  e.  Nor-  tageous  terms  a  government  annuity, 

wich   Savings   Bank  (Trustees),  9  for  life  or  term  of  years,  of  not  less 

Ad.  &  E.  729.  than  4/.  nor  more  than  30/.  per  an- 

(Ac)  9  Geo.  4,  c.  92,  s.  4.  num. 

(0  7  &  8  Vict  c.  83,  s.  19.  (n)  Parliamentary  Returns,  Sess. 

(«)  16  &  17  Vict.  c.  45,  s.  2.  See  1862. 
also  8^4  Will.  4,  c.  14,  authorizing 


CH.  III.— OF  THE  LAWS  RELATING  TO  CILVRITIES,  ETC.  207 

able,  therefore^  to  consider  them  as  of  high  import^ 
ance^  both  in  a  moral  and  political  aspect,  and  as  amply 
deserving  that  degree  of  encouragement  Imd  aid  which 
they  have  received  from  the  legislature.  And  of  this  at- 
tention a  fresh  proof  has  recently  been  given  by  the  esta- 
blishment of  a  system  for  the  deposit  of  small  savings  at 
interest,  managed  by  the  authorities  of  the  Post  Office,  and 
which  enjoys  the  advantage  of  the  direct  security  of  the 
government  for  the  repajonent  of  the  deposits.  The  Act 
passed  to  carry  out  this  design — the  24  &  25  Vict.  c.  14 — 
authorizes  the  post-master  general,  with  the  consent  of  the 
commissioners  of  the  treasury,  to  cause  his  officers  to  re- 
ceive deposits,  wherever  an  office  for  that  purpose  is 
appointed,  for  remittance  to  the  principal  office ;  and  to 
repay  the  same  imder  such  regulations  as  shall  from  time 
to  time  be  prescribed  (o).  Each  depositor  is  to  receive 
from  the  post-master  general,  through  the  branch  office  at 
which  the  deposit  is  made,  an  acknowledgment  of  its 
amount,  which  shall  be  conclusive  evidence  of  his  claim 
to  repayment  within  ten  days  after  demand,  with  in- 
terest thereon  at  the  rate  of  21.  iOs.  per  cent,  per  an- 
num (/»).  The  monies  deposited  are  to  be  forthwith  paid 
over  to  the  commissioners  for  the  reduction  of  the  national 
debt  (9),  to  be  by  them  invested  in  such  securities  as  are 
lawful  for  the  funds  of  other  savings  banks  (r);  and  if  at 
any  time  the  frmd  so  created  shall  be  insufficient  to  meet 
the  lawful  claims  of  all  depositors,  the  treasury  is  em- 
powered to  make  such  deficiency  good  out  of  the  consoli- 
dated frmd  (s).  And  it  is  further  enacted,  that  the 
accounts  both  of  the  post-master  general  and  of  the  com- 
missioners for  the  reduction  of  the  national  debt,  in  respect 
of  all  monies  deposited  with  or  invested  by  them  under 
the  Act,  shall  be  audited  by  the  commissioners  of  audits  (0, 
a\id  that  an  account  of  all  deposits  received  and  paid 
during  the  current  year  shall  be  submitted  to  both  houses 

(0)  24  &  25  Vict  c.  14,  8. 1.  (r)  Sect.  9.  Vide  sup.  p.205,  n.  (c). 

(p)  Secto.  2,  3,  7.  (#)  Sect.  6. 

(q)  Sect.  5.  (/)  Sect.  13. 
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of  parliament  (t<).  The  Act  also  contains  provisions 
enabling  any  person  making  deposit  under  it,  to  transfer 
the  amount  to  any  savings  bank  established  under  the 
Savings  Banks  Acts ;  and  for  the  transfer,  on  the  other 
hand,  of  the  amount  due  to  any  depositor  in  any  such 
savings  bank,  to  the  postmaster-general  for  deposit  under 
this  Act  (:r).  And  it  is  provided,  that  all  the  enactments 
previously  in  force  with  regard  to  such  savings  banks  shall 
(where  not  repugnant)  be  deemed  applicable  to  deposits 
under  this  Act  also  (y). 

2.  Friendly  societies. — The  statutes  by  which  these  esta- 
blishments are  now  governed,  are  the  18  &  19  Vict  c. 
63  {z\  the  21  &  22  Vict.  c.  101,  and  the  23  &  24  Vict, 
cc.  58,  137. 

A  society  of  this  description  has  for  its  object  the  raising 
of  a  fund  by  subscription,  for  any  of  the  following  purposes: 
1.  The  insurance  of  money,  to  be  paid  on  the  birth  of  a 
member's  child  or  the  death  of  a  member  (a),  or  for  the 
funeral  expenses  of  the  wife  or  child  of  a  member.  2.  The 
relief  or  maintenance  of  the  members,  their  husbands, 
wives,  children,  brothers,  sisters,  nephews  or  nieces  in  old 
age,  sickness  or  widowhood,  or  the  endowment  of  mem- 
bers or  nominees  of  members  at  any  age.  3.  Any  purpose 
which  shall  be  authorized  by  one  of  her  Majesty's  principal 

(u)  24  &  25  Vict.  c.  14,  s.  12.  friendly  societies,  and  enacting  that 

By  the  account  so  submitted  for  the  they  shall  cease  to  be  friendly  socie- 

year  ending  3 let  March,  1862,  it  ties.    The  repeal,  however,  of  the 

appears  that,  though  at  that  date  the  former  statutes  is  to  be  without  pre- 

new  Post  Office  Banks  for  deposits  judice  to  societies  that  had  already 

had   only  been  in  operation  since  been  formed  under  them, 

the  17th  September  of  the  previous  (a)  By  17  &  18  Vict.  c.  105,  8. 44, 

year,  the  sum  due  to  depositors  had  22  &  23  Vict.  c.  40,  s.  23,  and  23 

already  reached  the  large  amount  of  Vict.  c.   13,  no  man  shall  forfeit 

£^94,603.  any  interest  he  may  possess  in  any 

(«)  Sect.  10.  friendly  or  benefit  society,  by  reason 

(y)  Sect.  14.  of  his  enrolment  or  service  in  the 

(x)  By  this  Act,  all  the  former  militia,  naval  coast  volunteers,  vo- 

enactments    with    regard  to  these  lunteer  force  of  seamen,  or  in  any 

societies  are  repealed,  except  1 7  &  corps  of  yeomanry  or  volunteers. 
18  Vict.  c.  56,  relating  to  certain 
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secretaries  of  state,  as  a  purpose  to  which  the  powers  and 
facilities  of  the  Acts  ought  to  be  extended.  But  the  sura 
to  be  payable  on  death,  or  on  any  other  contingency,  to 
any  one  member,  must  not  exceed  200/. ;  nor  can  one 
member  subscribe  for  an  annuity  exceeding  30Z.  per 
annum  (J).  And  special  provisions  are  made  to  prevent 
fraud  and  mal-practices,  in  the  case  of  the  instirance  of 
money  payable  on  the  death  of  a  child  under  ten  years  (c). 
The  trustees  of  friendly  societies  are  required  from  time 
to  time  (with  the  consent  of  the  society),  to  invest  the 
funds  thereof  in  any  savings  bank,  or  in  the  public  funds, 
or  with  the  commissioners  for  the  reduction  of  the  national 
debt,  or  in  such  other  manner  as  sanctioned  in  the  ActA{d). 
And  all  real  and  personal  estate  belonging  to  the  society 
shaU  be  vested  in  the  trustees  and  their  successors  without 
any  conveyance  or  assignment  whatever,  except  in  the 
case  of  stock  in  the  public  funds,  which  shall  be  trans- 
ferred into  the  name  of  any  new  trustees  (e).  And  in 
the  event  of  the  death  or  bankruptcy  of,  or  process  issued 
against,  any  oflScer  of  the  society  having  its  monies  in  his 
hands,  a  priority  of  payment  is  secured  to  the  institu- 
tion (/).  It  is  also  provided,  that  if  any  officer  of  the 
society  or  other  person  shall  by  false  representation  or 
imposition  obtain  possession  of  any  of  its  property, — or, 
having  the  same  in  his  possession,  shall  withhold  or  mis- 
apply the  same,— the  money  may  be  recovered,  and  the 
offender  subjected  to  a  penalty,  by  a  summary  proceeding 
before  justices  of  the  peace  (g).    And  that  applications  for 

(b)  18  &  19  Vict  c.  63,  8.  9.  whole  amount  receivable  above  6i., 

(c)  In  case  of  a  sum  insured  to  be  or,  if  between  the  ages  of  five  and 
paid  on  the  death  of  a  member's  ten,  above  lOA  (21  &  22  Vict  c. 
child,  under  the  age  of  ten,  for  the  101,  s.  2.) 

funeral  expenses,  payment  can  only  (d)  18  &  19  Vict  c.  63,  ss.  32, 83. 

be  made  to  the  party  applying  on  As  to  how  the  money  so  remitted 

his  producing  a  medical  certificate  as  may  be   invested   by  the  commis* 

to  the  probable  cause  of  death.   And  sioners,  vide  sup.  p.  205,  n.  (c). 

it  is  unlawful  to  pay,  on  the  death  of  («)  Sect.  18. 

such  child  under  the  age  of   five  (/)  Sect  23. 

years,  any  sum  which  shall  raise  the  (g)  Sect  24. 

VOL.  III.  P 
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the  removal  of  any  trustee,  or  other  relief,  order,  or  direc- 
tion, or  for  the  settlement  of  disputes, — where  there  is  no 
other  method  prescribed  by  the  society's  rules  (£), — shall 
be  made  to  the  county  court  of  the  district  within  which 
the  usual  or  principal  place  of  business  of  the  society  shall 
be  situate  (&);  and  that  the  decision  of  such  court  shall 
not  be  subject  to  appeal  (Z). 

Any  persons  wishing  to  establish  a  society  of  this  de- 
scription, may  make  rules  for  the  purpose  (in).  But  two 
copies  of  the  rules  must  be  made  out  and  transmitted  to 
the  "  Registrar  of  Friendly  Societies ;"  and  when  certified 
by  him  as  conformable  to  law  and  to  the  Acts,  one  of 
them  is  to  be  returned  to  the  society,  and  the  other  he  is 
to  keep  in  such  manner  as  shall  be  from  time  to  time 
directed  by  one  of  the  principal  secretaries  of  state  (n). 
Upon  being  so  certified,  the  rules  take  immediate  efiect, 
and  are  binding  in  point  of  law  on  all  the  parties  con- 
cerned (o). 

3.  Benefit  building  societies. — The  sanction  and  assist- 
ance of  the  legislature  have  also  been  granted  to  societies 


(t)  In  some  instances,  by  the  rules 
of  the  society,  disputes  are  to  be 
settled  by  justices ;  as  to  which  see 
21  &  22Vict  c.  101,8.  5. 

(Ar)  In  London,  this  jurisdiction 
belongs  to  the  judge  of  the  sheriff's 
court.  (21  &  22  Vict.  c.  101,  s.  1.) 

(/)  18  &  19  Vict  c.  63,  s.  41.  See 
In  re  Meredith  &  Whittingham,  1 
C.  B.(N.  S.)216;  Hull  v.  M'Far- 
lane,  2  C.  B.  (N.  S.)  796 ;  Smith  v. 
Pryse,  7  Ell.  &  Bl.  339 ;  Hoey  v, 
M'Farlane,  4  C.  B.(N.SO  718  ;  Ex 
parte  Woolrich,  10  W.  R.  (Q.  B.) 
250. 

(m)  18&  19Vict.c.63,s.25.  As 
to  the  manner  in  which  societies 
may  be  dissolved,  and  the  funds  di- 
vided, see  18  &  19  Vict  c  63,  s.  13 ; 
21  &  22  Vict  c.  101,  s.  8 ;  23  &  24 


Vict  c.  58,  88.  1,  8,  5. 

(n)  18&19  Victc.63,  s.  26. 

(o)  Ibid.  It  is  also  provided  (by 
sect  11),  as  to  all  benevolent  insti- 
tutions "  formed  for  the  purpose  of 
'*  relieving  the  physical  wants  and 
"  necessities  of  persons  in  poor  cir- 
"  curastances,  or  for  improving  the 
"  dwellings  of  the  labouring  classes, 
"  or  for  granting  pensions,  or  for 
<*  providing  habitations  for  the  mem- 
"  hers  or  other  persons  elected  by 
**  them/'  that  if  two  copies  of  their 
rules  be  transmitted  to  the  registrar, 
and  he  shall  certify  them  as  not  re- 
pugnant to  law,  certain  portions  of 
this  Act  shall  be  applicable  to  such 
institutions ;  and  among  others,  that 
which  establishes  the  jurisdiction  of 
the  county  courts. 


CH.  in.— OF  THE  LAWS  RELATIKQ  TO  CHARITIES,  ETC.  21 1 

established  to  raise  a  subscription  fund,  by  advances  from 
which  the  members  shall  be  enabled  to  build  or  purchase 
dwelling-houses,  or  to  purchase  land, — such  advances 
f^ing  secured  to  the  society,  hj  mortgage  of  the  premises 
so  built  or  purchased.  By  the  6  &  7  WilL  IV.  c  32, 
societies  of  this  description,  upon  the  certificate  of  their 
rules,  as  required  by  the  Acts  relative  to  friendly  societies, 
are  enabled  to  transfer  shares  without  payment  of  stamp 
duty,  and  to  effect  reconveyances  of  the  mortgaged  pro- 
perty by  a  mere  receipt  for  the  money  advanced,  without 
incurring  the  expense  of  a  formal  instrument.  They  are 
also  made  subject  in  general  to  the  various  provisions  of 
the  law  relating  to  friendly  societies  (p). 

4.  Industrial  and  provident  societies.— Jjs^j,  it  has 
been  deemed  expedient  to  extend  certain  of  the  statutory 
provisions  relating  to  friendly  societies,  to  associations  of 
persons  (not  being  less  in  number  than  seven),  who  shall 
establish  themselves  for  the  purpose  of  carrying  on  any 
labour,  trade  or  handicraft,  whether  wholesale  or  retail, 
(except  the  working  of  mines  and  quarries,  and  except  the 
business  of  banking,)  and  of  appl3ring  the  profits  for  any 
purpose  allowed  by  the  Friendly  Societies  Acts,  or  other- 
wise permitted  by  law :  and  in  &.vour  of  such  associations 
imder  the  name  of  ^^  Industrial  and  provident  societies"  it 
has  been  provided  that  those  provisions  in  the  Acts  re- 
lating to  friendly  societies  shall  apply  to  societies  regis- 
tered under  the  25  &  26  Vict.  c.  87 — called  the  Industrial 
and  Provident  Societies  Act,  1862  (y)— which  have  refer- 

(p)  See  the  following  caaes  out  of  122;  Card  o.  Carr,  1  C.  B.  (N.  S.) 

those  which  haye  Brisen  on  the  Acts  197  ;  Fanner  v,  Giles,  5  H.  &  N. 

relating  to  Benefit  Building  Socio-  758. 

ties : — Morrison  v.  Glover,  4  Exch.  (q)  This  Act  repeals  the  pre\rious 

430 ;  Walker  v,  Giles,  6  C.  B.  662 ;  Acts,  as  to  Industrial  and  Provident 

Reeves  v.  White,  17  Q.  B.  995  ;  The  Societies,  viz.,  15  &  16  Vict.  c.  81  ; 

Queen  «.  Evans,  3  Ell.  &  Bl.  868;  17  &  18  Vict.  o.  25,  and  19  &  20 

The  Queen  v.  Trafford,  4  Ell.  &  Bl.  Vict  c.  40. 
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ence  to  exemption  from  stamp  duties  and  income  tax, — 
to  the  settiement  of  disputes  by  arbitration  or  justices^ — 
to  the  compensation  of  members  unjustly  excluded,— to 
the  power  of  justices  or  county  courts  in  case  of  fraud,— 
and  to  the  jurisdiction  of  the  Registrar  («).  It  is  also  en- 
acted that  no  member  of  any  society  under  the  Act  shall 
be  entitled  to  hold  or  claim  any  interest  tiierein  exceeding 
the  sum  of  200/.  (0;— that  copies  of  the  rules  must  be 
forwarded  to  the  Registrar  of  Friendly  Societies,  who 
shall  thereupon  give  his  certificate  of  registration  (u), — 
that  on  due  registration,  the  members  of  the  society  shall 
become  a  body  corporate,  with  limited  liability,  and  power 
to  hold  lands  and  buildings  (a:), — and  lastly,  that  any 
society  registered  under  this  Act  may  be  constituted  a 
company  imder  the  25  &  26  Vict.  c.  89  (y),  by  con- 
forming to  the  provisions  of  that  statute  {z), 

(«)  25  &  26  Vict.  c.  87»  s.  15.  which  some  account  hag  been  given 

{t)  Sect.  9.  in  the  text,  we  may  also  refer  to 

(«)  Sect.  5.  loan  societies,  which  are  regulated 

(x)  Ibid.  by  8  &  4  Vict.  c.  110,  continued  by 

{y)  As  to  this  statute  (the  Com-  21  &  22  Vict.  c.  19,  till  Ist  August, 

panies  Act,  1862),  vide  sup.  p.  143  1863;  And  to  duchargedprtMonert*  aid 

et  seq.  societies,  as  to  which,  see  25  &  26 

(i)  In  addition  to  the  societies  of  Vict,  c  44. 
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CHAPTER  IV. 

OF  THE  LAWS  RELATING  TO  EDUCATION. 


There  can  be  no  doubt  that  in  every  nation  the  intellectual 
culture  of  the  people  ought  to  be  considered  as  an  object 
of  high  importance ;  for  it  is  among  persons  who  have  to  a 
certain  extent  had,  this  advantage,  that  the  temptation  to 
the  crimes  which  disturb  the  peace  or  militate  against  the 
wel&re  of  society  will  ordinarily  be  most  counteracted  by 
the  suggestions  of  conscience  or  of  prudence ;  and  it  is 
among  these,  too,  that  the  arts  by  which  the  condition  of 
human  life  is  improved  and  adorned  will  be  found  chiefly 
to  flourish.  But  in  this  Christian  country  the  object  is 
recommended  by  considerations  of  a  still  higher  kind;  for 
those  whom  Providence  has  called  upon  to  take  part  in  its 
public  afiairs  need  scarcely  be  reminded,  that,  indepen- 
dently of  any  view  to  social  benefit,  it  is  their  imperative 
duty,  as  persons  professing  the  Christian  faith,  to  promote 
by  all  legitimate  means  the  intellectual  advancement  of 
the  people,  to  such  an  extent  at  least,  and  in  such  a 
method,  as  may  best  ensure  their  full  and  practical  ac- 
quaintance with  the  truths  of  the  Bible.  Upon  the  ques- 
tion, however,  whether  it  is  right  or  expedient  to  enforce 
education  among  us  by  laws  of  a  compulsory  character, 
there  is  fairly  room  for  difference  of  opinion.  That  it 
might  be  done  indeed  without  violating  the  principles  of 
civil  liberty,  will  not  be  doubted  perhaps  by  those  who 
consider  it  as  consistent  with  those  principles,  that  parents 
should  be  compellable  (as  they  already  are)  to  provide,  out 
of  their  means,  for  the  bodily  wants  of  those  to  whom  they 
have  given  birth;  but  a  real  difficulty  arises  in  regard  to 
the  doctrinal  differences  which  unhappily  prevail  on  par- 
ticular tenets  of  that  religion  which  all  in  common  profess; 
for  these  would  make  it  impossible,  consistently  with  the 
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still  more  sacred  claims  of  religious  liberty,  to  devise  a 
system  of  education  which  should  comprise  any  prescribed 
course  of  Christian  instruction,  and  should  not  at  the  same 
time  woimd  the  consciences  of  some  section,  (more  or  less 
nimaerous,)  of  the  commimity, — while,  on  the  other  hand, 
the  consciences  of  a  large  majority  would  revolt  at  any 
system  which  should  leave  the  subject  of  Christian  in- 
struction unprovided  for. 

This  difficulty  serves  to  explain  why  the  education  of 
the  people  has  not  hitherto  been  made  obligatory  by  the 
English  laws  (a) ;  but,  as  there  has  long  been  a  growing 
sense  among  us  of  the  importance  of  the  object  itself,  our 
legislature  has  long  been  endeavouring  to  promote  it  in- 
directly, by  provisions  tending  to  encourage  the  exertions, 
and  give  effect  to  the  views,  of  such  private  persons  as 
have  been  led  fix)m  time  to  time,  by  philanthropic  or 
religious  feelings,  to  establish  schools  for  the  benefit  of 
the  more  indigent  classes,  conducted  upon  such  Christian 
principles  as  the  conscience  of  the  founders  has  in  each 
particular  case  suggested  (6).  We  may  subject  these  pro- 
visions to  the  following  arrangement:— 

I.  As  to  Grammar  Schook. 

By  3  &  4  Vict.  c.  77  (c),  it  is  recited,  that  "there  are 
"  in  England  and  Wales  many  endowed  schools,  both  of 

(a)  On  the  SOth  June,   1858,  a  pulsory  system  of  education  except 

royal    commission    issued   on    the  in  the  caae  of  vagrants  and  criminals, 

address  of  the  House  of  Commons,  (b)  By  2S  Vict.  c.  11,  the  trustees 

"  to  inquire  into  the  present  state  of  or  governors  of  any  endowed  school 

"  popular    education   in   England  ;  shall  make  orders  for  the  admission 

"  and  to  consider  and  report  what  of  children  whose  parents  are  not  in 

*'  measures,  if  any,  are  required  for  communion  with  the  church  or  sect 

"  the  extension  of  sound  and  cheap  according  to  whose  doctrines  or  for- 

''elementary  instruction  to  all  classes  mularies  religious  instruction  is  to 

"  of  the  people."     This  commission  be  afforded  under  the  endowment, 

made,  on  the  18th  March,  1861,  a  But  this  is  subject  to  various  ex- 

voluminous  report,  which  contains  a  ceptions  in  the  Act  particularised.  . 

mass  of  valuable  information  on  this  (c)  See  Attorney- General  v.  Bi- 

subject,  and   submits  a  variety  of  shop  of  Worcester,  21  L.J.  (Ch.Ca.) 

recommendations,    none   of  which,  25. 
however,  are  in  favour  of  any  com- 
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^^  rojal  and  private  foundation^  for  the  education  of  bojs 
"  or  youths  wholly  or  principally  in  grammar ;  and  the 
"  term  grammar  has  been  construed  by  courts  of  equity 
"  as  having  reference  only  to  the  dead  languages^  that  is 
'^  to  say^  Greek  and  Latin,"  and  that  ^^  such  education  at 
'*  the  period  when  such  schools,  or  the  greater  part,  were 
^^  founded,  was  supposed  not  only  to  be  sufficient  to 
"  qualify  boys  or  youths  for  admission  to  the  universities 
**  with  a  view  to  the  learned  professions,  but  also  necessary 
^^  for  preparing  them  for  the  superior  trades  and  mercantile 
"  business;"  but  that,  "jfrom  the  change  of  times  and 
"  other  causes,  such  education,  without  instruction  in  other 
"  branches  of  literature  and  science,  is  now  of  less  value 
**  to  those  who  are  entided  to  avail  themselves  of  such 
"  charitable  foundations ;  whereby  such  schools  have  in 
"  many  instances  ceased  to  afford  a  substantial  fiilfilment 
**  of  the  intentions  of  the  founders,  and  the  system  of 
"  education  in  such  grammar  schools  ought  therefore  to 
"  be  extended  and  rendered  more  generally  beneficial,  in 
**  order  to  afford  such  fulfilment."  And  the  Act  proceeds 
to  provide  (rf),  that  whenever  any  question  may  come 
under  consideration  in  any  of  the  courts  of  equity,  con- 
cerning the  system  of  education  thereafter  to  be  esta- 
blished in  any  "grammar  school," — which  it  defines  to  mean 
any  endowed  school  foimded  or  maintained  for  teaching 
Latin  and  Greek,  or  either  of  such  languages  (e),— or  the 
right  of  admission  into  the  same,  it  shall  be  lawM  for  the 
court  to  make  decrees  or  orders  for  extending  the  system 
of  education  in  such  school,  to  other  usefiil  branches  of 
literature  and  science,  regulating  the  right  of  admission 
into  the  same,  or  establishing  schemes  for  the  apphcation 
of  its  revenues,  paying  due  regard  nevertheless  to  the 
intentions  of  the  founders  and  benefactors,  as  well  as  to 
other  circumstances,  and  where  any  special  visitor  exists, 

(rf)  8  &  4  Vict  c.  77,  8.  1.  as   therein   enumerated,   including 

(«)  Sect,  26.    The   Act  however  Eton,    Winchester,     Harrow,     and 

does  not  extend  to  the  universities,  Rugby.    (Sect.  24.) 

or  to  such  colleges  or  public  schools 
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giving  him  an  opportunity  to  be  heard.  In  many  other 
respects^  also^  the  Act  places  the  management  of  all  such 
schools,  under  the  control  of  the  Court  of  Chancery ;  and  it 
provides  that  all  powers  which  it  confers  on  that  court 
may  be  exercised  in  cases  brought  before  it  on  mere 
petition,  according  to  the  provisions  of  the  52  Geo.  III. 
c,  101,  with  regard  to  charitable  trusts  (e). 

II.  As  to  Sites  for  Schools. 

By  4  &  5  Vict.  c.  38  (/),  intituled  ''  An  Act  to  afford 
**  farther  &cilities  for  the  conveyance  and  endowment  of 
"  Sites  for  Schools,"  it  is  provided  (^),  that  any  person, 
being  seised  legally  or  equitably  (A),  in  fee  simple,  fee  tail, 
or  for  life,  in  any  manor  or  lands  of  freehold,  copyhold  or 
customary  tenure,  and  having  the  beneficial  interest  there- 
in, in  possession  for  the  time  being,— may  grant  or  enfiran- 
chise  by  way  of  gift,  sale,  or  exchange  in  fee  simple,  or 
for  term  of  years  (i),  any  quantity  not  exceeding  one  acre 
of  such  land  (J\  as  a  site  for  a  school  for  the  education  of 

(e)  3  &  4  VicU  c.  77,  s.  2L    As  and    residences  for  the   master  or 

to  the  52  Geo.  3,  c.  101,  vide  sup.  p.  mistress,  though  the  aggregate  quan- 

196.    The  provisions  of  the  Charita-  tity  granted  by  such  person  or  cor- 

ble  Trusts  Acts,  (vide  sup.  pp.  197,  poration  shall  exceed  one  acre,  pro- 

198,)  seem  also  to  apply  to  the  gram-  Tided  that  the  site  of  each  school 

mar  schools  in  question.  and  residence  do  not   exceed   that 

(/)  This  Act  (repealing  a  former  extent.    By  12  k  13  Vict  c.  49,  s.  3, 

statute  on  the  same  subject,  6  &  7  it  is  declared,   that  nothing  in  the 

Will.  4,  c.  70)  is  itself  explained  and  first-mentioned  statute  shall  prevent 

amended  by  7  &  8  Vict.  c.  87,  12  &  any    person    or    corporation    from 

13  Vict.  c.  49,  and  14  &  15  Vict.  c.  granting  any  number   of  sites  for 

24.    See  also  22  Vict.  c.  27,  an  Act  distinct  schools  in  the  same  parish, 

"to  facilitate  grants  of  land  to  be  provided     the    aggregate    quantity 

made  near  populous  places,  for  the  granted  by  such  person  or  corpora- 

use  of  regulated  recreation  of  adults  tion  in  the  same  parish   shall   not 

and  as  play.grounds  for  children."  exceed  one  acre.     And  by  14  &  15 

te)  4  fit  5  Vict,  c  38,  s.  2.  Vict.  c.  24,  that  the  word  "  parish  " 

{h)  Sect.  5.  shall— in  the  case  of  any  parish  di- 

(t)  As  to  the  manner  of  convey-  vided  into  two  or  more  ecclesiastical 

ing  in  the  case  of  copyhold,  see  12  districts,  and   whether  confined  to 

&  13  Vict.  c.  49,  s.  6.  such  parish  or  comprising  part  of 

(^*)  By  4&  5  Vict.c.38,  s.  9,any  another    parish, — be   construed    to 

person  or  corporation  may  grant  any  signify  each  ecclesiastical  district. 

number  of  sites  for  distinct  schools 
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poor  persons,  or  for  the  residence  of  the  master  or  mis- 
tress^  or  otherwise  for  the  purposes  of  the  education  of 
such  poor  persons  in  religious  and  useful  knowledge ;  pro- 
rided  that  no  such  grant  be  made  by  any  person  seised  for 
life  only,  unless  the  person  next  in  remainder  in  fee  simple, 
or  fee  tail  (if  legally  competent),  shall  be  a  party  to  and 
join  in  such  grant :  provided  also,  that  if  any  portion  of 
waste  or  commonable  land  shall  be  gratuitously  conveyed 
by  any  lord  or  lady  of  a  manor  for  such  purposes,  the 
rights  of  all  persons  in  the  land  shall  be  thereby  barred; 
but  that,  upon  the  land  ceasing  to  be  used  for  those  pur- 
poses, the  same  shall  revert  to  and  become  a  portion  of 
the  said  estate  held  in  fee  simple  or  otherwise,  or  of  any 
such  manor  or  land  a«  aforesaid.  It  is  also  enacted,  that 
the  same  quantity  of  land  may,  for  the  piuT)oses  of  the 
Act,  be  granted,  conveyed  or  enfiranchised  by  B,nj  corpora- 
tion ecclesiastical  or  lay,  sole  or  aggregate,  in  whom  it 
may  be,  in  any  manner,  vested,— subject  however  to  the 
proviso  that  no  ecclesiastical  corporation  sole  below  the 
dignity  of  a  bishop  may  make  such  grant  without  the  con- 
sent in  writing  of  the  bishop  of  the  diocese  (k) ; — and 
further,  that  all  grants  for  the  purpose  of  the  education  of 
poor  persons  may  be  made  to  any  corporation,  sole  or 
aggregate,  to  be  held  by  them  for  such  purposes  (/). 

By  15  &  16  Vict.  c.  49,  all  the  provisions  contained  in 
the  Acts  relating  to  grants  of  sites  for  schools,  shall  apply 
and  be  construed  as  applicable  to  such  schools  or  colleges 
for  the  religious  or  educational  training  of  the  sons  of  yeo- 
men, or  tradesmen,  or  others,  or  for  the  theological  training 
of  candidates  for  holy  orders,— as  are  erected  or  main- 
tained in  part  by  charitable  aid,  and  which  in  part  are  self- 
supporting.  There  is,  however,  a  proviso  that  no  eccle- 
siastical corporation,  sole  or  aggregate,  shall  be  authorized 

{k)  ^&6  Vict  c.  88,  8.6.  28  ;  14  &  15  Vict.  c.  24.    And  see 

(/)  Sect  7.     See  also,  for  expla*  provisions  as  to  the  appropriation, 

nation  and  extension  of  the  law  on  under  inclosuret,    of  allotments   for 

this  subject,  7  &  8  Vict  c.  37  ;   12  sites  of  schools,  8  &  9  Vict  c.  118, 

&  13  Vict  c.  49  ;  13  &  14  Vict  c.  s.  34;  20  &  21  Vict.  c.  31,  s.  IS. 
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to  grant  any  site  under  that  Act,  except  for  schools  or 
colleges  in  union  with  the  Established  Church;  or  to 
grant  by  way  of  gift,  without  a  valuable  consideration, 
for  any  of  the  purposes  of  that  Act,  any  greater  quantity 
of  land  in  the  whole  than  two  acres. 

By  17  &  18  Vict.  c.  112  (caUed  «  The  Literary  and 
Scientific  Institutions  Act,  1854"),  after  reciting  that  it  ia 
expedient  that  greater  fii^ilities  should  be  afforded  for  pro- 
curing and  settling  sites  and  buildings  in  trust  for  institu- 
tions established  for  the  promotion  of  literature,  science, 
or  the  fine  arts,  or  for  the  difiusion  of  useful  knowledge, 
and  that  other  provisions  should  be  made  for  improving 
the  legal  condition  of  such  institutions, — ^it  is  provided  (m) 
that  such  persons  and  corporations  as  described  in  the 
4  &  5  Vict  c.  38,  may  grant,  convey,  or  enfranchise  by 
way  of  gift,  sale,  or  exchange  in  fee  simple,  or  for  term  of 
years,  any  quantity  not  exceeding  one  acre  of  their  land(n), 
(whether  built  upon  or  not,)  as  a  site  for  any  such  in- 
stitution as  thereinafter  described  (o) ;  provided,  however, 
that  no  such  grant  made  by  a  person  seised  only  for  life 
shall  be  valid,  unless  if  there  be  any  person  next  entitled 
in  remainder  in  fee  simple,  or  fee  tail,  and  legally  compe- 
tent in  that  behalf,  he  shall  be  a  party  to  and  join  in  such 
grant ;  and  that  where  any  waste  or  commonable  land  is 
gratuitously  conveyed  by  any  lord  of  a  manor,  the  rights 

(m)  17  &  18  Vict.  c.  112,  ss.  1,4.  **  the  foundation  or  maintenance  of 
(n)  By  sect.  10,  any  person  or  '*  libraries  or  reading-rooms  for 
corporation  may  grant  any  number  "  general  use  among  the  members 
of  sites  for  distinct  or  separate  in-  "  or  open  to  the  public,  of  public 
stitutions,  although  the  aggpregate  "  museums  and  galleries  of  paint- 
quantity  granted  by  such  person  **  ings  and  other  works  of  art,  col- 
shall  exceed  one  acre,  provided  the  *'  lections  of  natural  history,  me- 
site  of  each  institution  do  not  ex-  **  chanical  and  philosophical  inven- 
ceed  that  extent  **  tions,  instruments  or  designs." 
(o)  The  description  is  in  sect.  33,  But  there  is  in  the  same  section  a 
which  proTides,  that  the  Act  shall  proviso,  that  the  "  Royal  Institu- 
apply  to  every  institution  "for  the  tion,"  and  also  the  ''  London  Insti- 
"  time  being  established  for  the  tution  for  the  advancement  of  lite- 
*'  promotion  of  science,  literature  or  rature  and  the  diffusion  of  useful 
"  the  fine  arts,  for  adult  instruction,  knowledge,"  shall  be  exempt  from 
**  the  diffusion  of  useful  knowledge,  its  provisions. 
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of  all  commoners  and  others  haying  interest  shall  be 
barred;  and  that  upon  any  land  so  granted  by  way  of 
gift  ceasing  to  b^  nsed  for  the  purposes  of  the  institution, 
it  shall  revert  to  and  become  a  portion  of  the  estate  out 
of  which  it  was  granted,  except  only  that  when  the  insti- 
tution is  removed  to  another  site  the  land  may  be  ex« 
changed  or  sold  for  the  benefit  of  the  institution.  By  the 
same  Act  of  17  &  18  Vict,  a  variety  of  provisions,  such 
as  cannot  be  abstracted  here  consistently  with  the  limits  of 
the  work,  are  made  with  reference  to  such  institutions,  and 
relating  chiefly  to  the  persons  by  and  to  whom,  and  the 
manner  in  which,  conveyances  may  be  made,  and  the 
form  of  such  conveyances;  the  subsequent  sale  or  ex- 
change of  the  land  conveyed ;  the  liability  of  the  trustees 
to  whom  such  land  is  conveyed  in  trust  for  the  institution, 
to  rates,  taxes,  charges,  costs  and  expenses ;  the  manner 
in  which  the  personal  property  of  the  institution  shall  be 
deemed  vested ;  the  manner  in  which  suits  by  or  against 
them  may  be  brought,  and  in  which  judgment  shall  be 
enforced;  the  power  to  make  bye-laws;  the  liability  of 
individual  members  to  be  sued  or  prosecuted  in  matters 
affecting  the  property  of  the  institution;  and  the  manner 
in  which  the  institution  may  proceed  to  effect  an  altera- 
tion, extension,  or  abridgment  of  the  purposes  for  which 
they  were  established,  or  to  effect  their  own  dissolution,  or 
the  adjustment  of  their  affairs. 

III.  As  to  Parliamentary  Grants  for  the  purposes  of 
Education. 

By  7  &  8  Vict.  c.  37 — after  reciting  that  during  several 
years  past  divers  sums  of  money  had  been  granted  by 
parliament  to  her  majesty,  to  be  applied  for  the  purpose 
of  promoting  the  education  of  the  poor  in  Great  Britain, 
and  that  similar  grants  might  thereafter  be  made  (p),  and 

( p)    Such   grants   have    accord-  803,794/. ;  and  for  public  education 

ingly  continued  to  be  annually  made.  in  Ireland,  285,377/.  (24  &  25  Vict. 

In  the  year  1861  the  annual  grant  for  c.  103,  s.  24).    The  money  so  voted, 

public  education  in  Great  Britain  was  from  time  to  time,  has  been  applied 
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that  her  majesty  had  appointed  a  committee  of  her  council 
to  receive  application  for  assistance  from  such  grants^  and 
to  report  thereon,  and  to  advise  her  as  io  the  terms  and 
conditions  upon  T^hich  such  assistance  should  be  granted, 
and  that  many  such  reports  had  been  made  and  approved 
of  by  her  majesty,  and  the  terms  and  conditions  having 
been  assented  to  by  the  applicants,  grants  had  been  made 
out  of  the  said  fund,  and  that  in  some  cases,  by  reason  of 
the  deeds  of  endowment  of  schools,  in  respect  of  which  such 
application  had  been  made,  having  been  executed  before 
the  grant  was  made,  such  terms  and  conditions  had  not 
been  and  could  not  be  made  permanently  binding  on  the 
estate — ^it  is  provided,  that  where,  in  such  cases,  any  such 
grant  has  been  or  shall  be  made  in  aid  of  the  purchase  of 
the  site,  or  of  the  erection,  enlargement,  or  repair  of  the 
school,  or  of  the  residence  of  the  master  or  mistress,  or  of 
the  furnishing  of  the  school,  upon  terms  and  conditions  to 
provide  for  the  infection  of  the  school  by  an  Inspector 
appointed  by  her  Majesty,  such  terms  and  conditions  shall 
be  obligatory  on  the  trustees  and  managers  of  the  school, 
in  like  manner  as  if  they  had  been  inserted  in  the  convey- 
ance of  the  site  of  the  school,  or  in  the  declaration  of  the 
tnists  thereof:  provided  that  such  terms  and  conditions 
shaD  have  been,  or  shall  be,  set  forth  in  some  docu- 
ment in  writing,  signed  by  the  trustees,  or  the  major  part 
of  them,  or  by  the  party  conveying  the  site,  in  the  case 
of  a  voluntary  gift. 


by  tlie  Education  Committee  of  the  struction  of  children),  and  to  normal 

Privy  Council,  without  preference  of  schools  (that  is,  schools  for  training 

any  particular  religious  denomina-  schoolmasters  and  schoolmistresses), 

tion,  in  aid  of  the  numerous  schools  The  code  of  regulations  in  its  present 

established  throughout  the  kingdom  revised  form  is  to  regulate  all  grants 

by  private  benevolence,  for  the  reli-  to  be  made  on  applications  received 

gious,  moral,  and   intellectual   im-  after  30th  June,  1862,  and  if  here- 

provement  of  the  indigent   classes.  after  materially  altered  is  not  to  be 

Money  out  of  the  grant  is  given  acted  on  till  laid  on  the  table  of  both 

under  the  existing   regulations  to  houses  of  parliament   for   at  least 

elementary  schools  (that  is,  schools,  one  calendar  month, 
endowed  or  otherwise,  for  the  in- 
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By  18  &  19  Vict.  c.  131,  reciting  that  it  was  expedient 
that  greater  security  should  be  afforded  for  the  due  appli- 
cation of  money  advanced  in  certain  cases  to  the  trustees 
or  managers  of  schools  by  the  lords  commissioners  of  the 
treasury,  out  of  the  parliamentary  grant  for  the  promotion 
of  education  in  Great  Britain, — it  is  provided,  that  where 
any  such  grant  hath  been  or  shall  be  made,  under  the 
advice  of  the  committee  of  council  on  education,  to  the 
trustees,  manager,  or  other  persons  applying  on  behalf  of 
any  school,  with  consent  of  the  trustees  or  persons  holding 
the  legal  estate  thereof,  for  or  towards  the  purchase  of  the 
site,  or  the  erection,  enlargement,  or  repair  of  the  school, 
or  the  residence  of  the  master  or  mistress,  or  the  furnishing 
such  school  or  residence,  no  sale,  exchange,  or  mortgage 
of  the  premises  in  exercise  of  any  power  contained  in  the 
conveyance  or  other  deed  relating  thereto,  or  under  any 
other  legal  authority,  shall  be  valid,  unless  either  the  con- 
sent of  the  secretary  of  state  for  the  home  department,  in 
writing  under  his  hand,  be  given  to  the  same ;  or  unless  the 
amount  of  the  grant  shall  be  repaid.  But  nothing  in  this 
Act  contained  is  to  affect  a  purchaser  for  valuable  conside- 
ration without  notice ;  nor  to  be  deemed  to  apply  to  any 
school  in  respect  to  any  grant  theretofore  made  without  any 
bond,  covenant,  or  other  personal  obligations  or  conditions 
against  the  sale,  exchange,  or  mortgage  of  the  premises 
(without  such  consent  as  aforesaid)  having  been  entered 
into  by  the  trustees,  or  persons  holding  the  legal  estate, 
with  the  committee  of  council  on  education. 

And  lastly,  by  19  &  20  Vict.  c.  116,  her  majesty  is  em- 
powered from  time  to  time,  by  warrant  under  her  royal  sign 
manual,  to  appoint  any  member  of  the  privy  council  to  be 
during  her  pleasure  Vice-president  of  the  committee  of  the 
privy  council  on  education,  and  to  direct  that  a  salary  not 
exceeding  2,000/.  per  annum  be  paid  to  him  out  of  any 
monies  provided  for  that  purpose  by  parliament ;  and  such 
Vice-president  shall  be  capable  of  being  elected,  sitting  and 
voting  as  a  member  of  the  House  of  Commons. 

p7 
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lY.  As  to  Education  under  the  Poor  Law. 

B7  7  &  8  Vict.  c.  101,  B.  40  (amended  by  11  &  12  Vict 
e.  82,  and  13  &  14  Vict.  cc.  11, 101),  the  Poor  Law  Board 
has  power  to  combine  unions,  or  parishes  not  in  miion,  or 
such  parishes  and  unions,  into  school  districts  for  the  ma- 
nagement of  any  class  or  classes  of  infimt  pocor  not  above 
the  age  of  sixteen,  (being  chargeable  to  such  parish  or 
union,)  who  are  orphans,  or  are  deserted  by  their  parents, 
or  whose  parents  or  guardians  consent  to  their  being  placed 
in  the  school  of  such  district  ( p).  And  by  sect.  42,  a  Board 
of  rate-payers  of  the  district,  shall  be  constituted  for  every 
such  district  school  (9^);  and  such  Board  shall  appoint, 
with  consent  of  the  bishop  of  the  diocese,  at  least  one 
chaplain  of  the  Established  Church,  who  shall  be  empow- 
ered to  superintend  the  religious  instruction  of  the  infimt 
poor  therein  (r) ;  and  it  shall  be  lawful  at  all  times  for  any 
Inspector  of  schools,  appointed  by  her  majesty  in  council, 
to  visit  such  schools,  and  to  examine  into  the  proficiency 
of  the  scholars  therein. 

By  18  Vict  c.  34,  it  is  also  provided,  that  the  guardians 
of  the  poor  may  (subject  to  the  superintendence  of  the 
Poor  Law  Board)  grant  relief  for  the  purpose  of  enabling 
any  poor  person,  lawBilly  relieved  out  of  the  workhouse,  to 
provide  education  for  any  child  of  such  person  (between 
the  ages  of  four  and  sixteen),  in  any  school  to  be  approved 

( p)  A  portion  of  the  sum  annually  is,  however,  provided,  that  no  scholar 

voted  by  parliament  for  administra-  '  be  educated  in  any  religious  creed 

tion  of  poor  laws  is  distributed  under  other  than  that  professed  by  his  pa- 

the  advice  of  the  Education  Com-  rents,  and  to  which  hia  parents  may 

mittee  of  the  Privy  Council,  and  in  object ;  or  in  case  of  an  orphan  or 

relief  of  the    poor   rates,  for   the  deserted  child,  to  which  his  next  of 

schoolmasters  and  schoolmistresses  kin  may  object :  and  it  shall  be  law- 

of  the  Poor  Law  Schools.    (See  the  ful  for  any  minister  of  the  persuasion 

Revised     Code,     1862,  chap.    ilL  in  which  any  child  has  been  brought 

part  ii.)  up,  or  in  which  the  parents  or  next 

(9)  By  22  8c  28  Vict,  c  49,  pro-  of  kin  desire  him  to  be  instructed,  to 

vision  is  made  for  the  payment  of  visit  such  child  for  the  purpose  of 

debu  incurred    by  school  district  instructing  him  in  the  principles  of 

boards.  his  religion. 

(r)  7  &  8  Vict  c.  101,  a.  iS.     It 
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of  by  the  guardians,  for  such  time  and  under  such  condi- 
tions as  they  shall  see  fit ;  proyided,  however,  that  it  shall 
not  be  lawfiil  for  the  guardians  to  impose  such  education 
as  a  condition  of  relief. 

And  by  25  &  26  Vict.  c.  43,  the  guardians  of  any 
parish  or  union  are  now  enabled  to  send  any  poor  child 
(being  an  orphan,  or  deserted,  or  else  with  the  consent 
of  his  parents,)  to  any  school  certified  by  the  Poor  Law 
Board  as  fit  for  the  purpose,  and  supported  wholly  or 
in  part  by  voluntary  subscriptions,  and  the  managers 
whereof  shall  be  willing  to  receive  such  child  (s) ;  and 
may  pay  the  expenses  incurred  thereby,  and  for  the  main- 
tenance, clothing  and  education  of  such  child  at  such 
school,  out  of  the  funds  in  their  possession— to  the  extent, 
at  least,  of  what  the  child's  maintenance  in  the  workhouiae 
would  have  cost,  during  the  same  period. 

V.  As  to  Reformatory  Schools. 

By  17  &  18  Vict.  c.  86,  18  &  19  Vict.  c.  87,  19  &  20 
Vict.  c.  109,  and  20  &  21  Vict  c.  55,  it  is  provided,  that 
the  secretary  of  state  for  the  home  department  may,  upon 
application  made  to  him  by  the  directors  or  managers  of 
any  school  or  institution  for  the  better  training  of  juvenile 
offenders,  established  by  volimtary  contributions  in  Great 
Britain, — direct  one  of  her  majesty's  inspectors  of  prisons 
to  examine  and  report  to  him  upon  such  institution  :  and 
may  certify  under  his  hand  and  seal  that  such  school 
or  institution  is  usefiil  and  sufficient  for  its  purpose  {t). 
And  that  it  shall  be  lawfid  for  any  court,  magistrate 
or  justice  before  whom  any  person,  under  the  age  of 
tixteeuy  shall  be  convicted  and  sentenced  to  receive  any 
punishment  to  the  extent  of  fourteen  days  imprisonment 
at  the  least,— to  direct  that,  in  addition  to  such  punish- 

(«)  The  school  must  not,  however,  the  council  of  any  borough  with  a 

be  one  conducted  on  principles  con-  separate   court  of  sessions  of  the 

trary  to  the  religious  denomination  peace,— may  make  grants  of  money 

to  which  the  child  belongs  (25  ft  26  towards  purchasing  a  site  for,  or  en- 

Vict.  c  43,  B.  9) ;  nor  may  it  be  a  larging  the  buildings  of,  any  refor- 

reformatory  school  (sect.  10).  matory  school  duly  certified  (20  & 

(0  The  magistrates  for  the  county,  21  Vict  c.  56). 
in  general  or  quarter  sessions, — or 

mm  •   ** 
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ment^  such  person  shall  be  sent  to  any  such  institution 
(duly  certified  as  aforesaid^  and  the  directors  or  managers 
of  which  may  be  willing  to  receive  the  offender),  as  may 
then,  or  before  the  expiration  of  the  imprisonment,  be 
directed  by  the  chairman  or  deputy  chairman  of  the 
court,  or  by  the  judge  or  magistrate.  And  that  the 
offender  so  sent  may  be  ordered  to  be  there  detained  for  a 
period  not  less  than  two,  nor  more  than  five,  years ;  and 
that  the  parent  or  step  parent,  if  of  sufficient  ability,  shall 
be  liable  to  contribute  to  his  or  her  support  or  main- 
tenance such  sum,  not  exceeding  five  shillings  a  week, 
as  the  justices  or  magistrate  passing  sentence  may  think 
reasonable  (^).  But  it  is  provided  that  the  secretary 
of  state  may  at  any  time  order  a  discharge  from  the 
institution. 

VI.  As  to  Industrial  Schools. 

By  24  &  25  Vict.  c.  113(0,  ^^  secretary  of  state  for 
the  home  department  may^  upon  the  application  of  any 
school  in  which  industrial  training  is  provided,  and  in 
which  children  are  clothed,  lodged  and  fed  as  well  as 
taught,  direct  an  examination  to  be  made  into  its  condi- 
tion ;  and,  if  satisfied  with  the  report,  may  grant  a  certifi- 
cate constituting  such  school  a  certified  Industrial  School 
within  the  meaning  of  the  Act.  To  such  a  school  is  Hable 
to  be  sent  any  child  (not  previously  convicted  of  felony) 
who,  being  apparently  under  the  age  of  twelve,  has  com- 
mitted an  offence  punishable  by  imprisonment,  or  some 
less  punishment ;  or  who,  being  apparently  under  the  age 
of  fourteen,  is  found  begging  or  receiving  alms,  or  in  any 
street  or  public  place  for  that  purpose,  or  found  wan- 
dering without  any  home  or  settled  place  of  abode  or 
visible  means  of  subsistence,  or  fi:equenting  the  company 
of  reputed  thieves ;  or  who,  being  under  such  age  of  four- 
teen, is  represented  by  his  parent  not  to  be  amenable  to 
his  control,  aild  that  he  desires  him  to  be  sent  to  such 

(»)  As  to  how  this  contribution  is  which  industrial  schools  were  pre- 

to  be  enforced,  see  18  &  19  Vict.  viously  regulated,  viz.,  the  20  &  21 

c.  87,  88.  2,  3  ;  20  &  21  Vict  c.  55,  Vict.  c.  48,  and  23  &  24  Vict.  c.  108, 

is.  8,  9,  12.  are  repealed. 

(0  By  this  Act,  the  statutes  by 
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school^  and  undertakes  to  pay  for  his  maintenance  there. 
Such  a  child  may  be  brought  by  any  person  before  two 
justices  at  petty  sessions;  who,  after  ftill  inquiry  made 
into  the  fiwjts  of  the  case,  may,  if  they  think  it  expedient, 
order  the  child  to  be  sent  for  such  period  as  they  may 
think  necessary  for  his  education  and  training  to  any 
certified  Industrial  School,  the  managers  of  which  shall 
be  willing  to  receive  him.  But  the  Act  requires  that, 
if  possible,  a  school  shall  be  selected  which  is'  conducted 
in  accordance  with  the  religious  persuasion  to  which 
the  parent  appears  to  belong ;  and  a  minister  of  such  per* 
suasion  may  visit  the  child  for  the  purpose  of  religious 
instruction  («).  The  parent,  also,  may  be  ordered  (»)  to 
pay  a  weekly  sum,  not  exceeding  five  shillings,  for  the 
expenses  of  the  child's  maintenance  at  school ;  but  the 
child  cannot  under  any  circumstances  be  detained  there 
against  his  own  consent  after  the  age  of  fifteen  (x).  The 
statute  further  enacts,  that  the  guardians  of  any  union  or 
parish,  wherein  relief  to  the  poor  is  administered  by  a 
board  of  guardians,  may,  if  they  deem  proper  (with  con- 
sent of  the  Poor  Law  Board),  contract  with  the  managers 
of  any  certified  Industrial  School  for  the  maintenance  and 
education  of  any  pauper  child  (y).  And  that,  on  the  re- 
presentation of  the  secretary  of  state  for  the  home  depart- 
ment, funds  for  the  maintenance  of  any  children  sent  to 
school  under  the  Act, — other  than  children  sent  at  the 
desire  of  their  parents,  and  upon  their  representation  that 
they  are  unable  to  control  them, — may  be  contributed  by 
the  treasury,  out  of  monies  provided  by  parliament  («r), 

(«)  Sect.  10.  (y)  Sect  8. 

(v)  See  24   &  25  Vict.  c.  118,          («)  Sect.  17.    By  25  Vict.  c.  10, 

8. 18.  the  above  statute  is  continued  till 

{x)  Sects.  14,  20.  Ist  January,  1867, 


VOL.  III. 
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CHAPTER  V. 

OF  THE  LAWS  RELATINQ  TO  LUNATIC  ASYLUMS, 
AND  THEIR  MANAGEMENT. 


We  have  had  occasion  elsewhere  to  explain  the  general 
state  of  the  law  in  reference  to  idiots  and  lunatics  (a). 
But  the  numerous  provisions  made  by  the  legislature,  in 
regard  to  the  safe  custody  and  proper  treatment  of  these 
persons,  are  of  a  nature  to  deserve  more  particular  atten- 
tion than  we  were  able  there  to  bestow  upon  them ;  and 
we  shall  now  advert  to  them  more  fully,  under  the  head 
of  Lunatic  Asylums. 

By  this  term  we  understand  all  houses  established  for 
the  reception  of  insane  persons. 

They  are  of  various  descriptions :  some  being  established 
by  law,  for  the  public  benefit,  under  the  denomination  of 
County  Lunatic  Asylums;  others — such  as  hospitals — 
being  instituted  for  the  public  benefit,  by  the  endowment 
of  charitable  donors(&);  and  others  being  private  houses 
kept  by  individuals,  for  their  own  profit. 

We  propose  under  the  present  head  to  treat,  I.  Of  the 
provisions  made  by  law  for  the  establishment  and  main- 
tenance of  county  lunatic  asylums  (c).     IL  Of  the  regula- 

(a)  Vide  sup.  yoL  i.  p.  480 ;  and  see  justices,  of  an  asylum  for  lunatics  in 
Index  to  vol.  ii.  in  (it.  **  Lunatics."        their  borough  ;  which  asylums  are  to 

(b)  As  to  the  Royal  Hospital  of  be  subject,  in  general,  to  the  same 
Bethlehem,  which  is  one  of  these,  regulations  as  the  county  asylums. 
nee  5  &6  Vict.  c.  22;  16  &  17  Vict.  Or  the  boroughs  may,  and  in  certain 
c.  96,  8.  S5;  2S  8l  24  Vict.  c.  60 ;  cases  must,  unite  with  the  county  in 
24  Vict  c.  12 ;  25  &  26  Vict.  c.  104,  which  they  are  situate,  in  the  esU- 
••  5*  blishment  and  maintenance  of  an 

(c)  It  may  be  here  observed  that  asylum.  As  to  which  see  16  &  17 
most  of  the  provisions  in  the  Acts  Vict  c.  97,  ss.  3,  9 ;  19  &  20  Vict, 
mentioned  in  this  chapter  extend,  c  87.  * 

also,  to  the  establishment,  by  borongh 
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lions  AS  to  the  care  and  custody  of  insane  persons  in  lunatic 
asylums  or  houses,  in  general 

I.  County  lunatic  asylums  are  of  modem  origin,  having 
been  first  established  by  48  Geo.  III.  c.  96 ;  but  the  regu- 
lations now  in  force  are  those  contained  in  16  &  17  Vict. 
c.  97,  (called  "  The  Lunatic  Asylums  Act,  1853,")  amended 
by  18  &  19  Vict.  c.  105,  19  &  20  Vict.  c.  87,  and  25  &  26 
Vict.  c.  111.  By  the  provisions  of  these  Acts,  it  is  in- 
cumbent on  the  justices  of  every  county  (not  being  already 
provided  therewith),  to  take  measures  to  provide  a  suffi- 
cient asylum  for  its  pauper  lunatics,  either  separately  or 
in  union  with  such  other  parties  as  in  the  Acts  mentioned 
in  that  behalf  (cf).  And  the  expenses  of  such  institutions 
are  to  be  defrayed  by  county  rates  (e) ;  and  the  manage- 
ment is  vested  in  a  committee  of  visitors,  to  be  elected 
yearly  by  the  justices,  or  (in  case  of  union  with  an 
asylum  supported  by  voluntary  subscriptions),  partly  by 
the  justices  and  partly  by  the  subscribers  (/). 

The  purpose  for  which  they  are  mainly  designed  is  to 
receive  the  insane  paupers  of  the  coimty, — a  class  of  per- 
sons for  whom  it  may  be  said  in  general  that  there  is  no 
other  resource ;  particularly  since  the  provision  of  the 
Poor  Law  Amendment  Act,  (4  &  5  Will.  IV.  c.  76,)  s.  45, 
by  which  it  is  made  penal  to  confine  insane  persons,  who 
are  dangerous,  more  than  fourteen  days  in  any  work- 
house (ff). 

The  provisions  for  the  reception  of  this  class  are  briefly 
as  follows: — 

Every  relieving  officer  of  any  parish  within  a  union,  or 
under  a  board  of  guardians,— and  every  overseer  of  a 
parish  where  there  is  no  relieving  officer, — who  shall  have 
knowledge  that  any  pauper  resident  in  such  parish  is, 

(d)  16  &  17  Vict  c.  97>  s.  3.  than  fourteen  days,  unless  under  cer* 

(e)  Sect  46.  tificate  from  the  medical  ofAcer  that 
(/)  Sect  22.  he  in  a  proper  person  to  be  so  kept 
(g)  No  alleged  lunatic  may  now  (25  &  26  Vict  c.  HI,  s.  20.) 

be  detained  in  any  workhouse  more 

q2 
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or  is  deemed  to  be,  a  lunatic,  is  to  give  notice  thereof  to 
some  justice  of  the  county,  who  shall  thereupon  make  an 
order  for  the  pauper  to  be  brought  before  him  or  some 
other  justice  of  the  county ;  and  the  justice  before  whom 
the  pauper  shall  be  brought  shall  call  to  his  assistance  a 
physician,  surgeon,  or  apothecary;  and  if  upon  exami- 
nation of  the  pauper,  such  medical  man  signs  a  certificate 
in  a  fixed  form,  to  the  effect  that  the  pauper  is  a  lunatic 
and  a  proper  person  to  be  taken  charge  of, — the  justice, 
if  satisfied  that  such  is  the  &ct,  shall  make  an  order  (^) 
in  a  fixed  form,  directing  the  pauper  to  be  received  into 
the  asylum  of  that  county;  or,  under  special  circimi- 
stances,  into  any  other  asylum,  or  into  any  registered 
hospital  or  licensed  house  (A).  And  it  is  further  pro- 
vided, that  it  shall  be  lawful  for  any  justice,  upon  his 
own  knowledge,  and  without  any  notice  having  been  given 
him,  to  examine  any  pauper  deemed  to  be  lunatic,  at  his 
own  abode  or  elsewhere ;  and  to  proceed  in  all  respects  as 
if  the  pauper  had  been  brought  before  him  in  pursuance 
of  an  order  for  that  purpose.  And  also,  that  in  case  any 
pauper  deemed  to  be  lunatic  cannot,  on  account  of  his 
health  or  other  cause,  be  conveniently  taken  before  any 
justice,  he  may  be  examined  at  his  own  abode  or  else- 
where, by  an  officiating  clergyman  of  the  parish,  together 
with  the  relieving  officer  {or  overseer),  who  shall  proceed 
thereupon  in  the  same  manner  as  before  directed  in  the 
case  of  the  justice.  And  also  that  where  the  certificate  is 
signed  by  the  medical  officer  of  the  parish  or  union,  as 
well  as  by  some  other  medical  man  called  in  as  aforesaid 
to  the  assistance  of  the  justice,  or  clergyman,  relieving 

(g)  As  to  orders  fur  reception  of  post,  p.  231)  to  have  such  hospital 

lunatics,  see  16  &  17  Vict  c.  97,  ss.  registered {S  &  9  Vict.  c.  100,  s.  43) ; 

67,  72;  25  &  26  Vict.  c.  Ill,  ss.  19  and  houses  for  the  reception  of  lu- 

-^28.  natics  must  be  licemed  either  by  the 

(A)  The  superintendent  of  every  commissioners,  or,  if  not  within  their 

hospital  into  which  lunatics  are  re-  immediate  jurisdiction,  by  the  jus. 

ceived  must  apply  to  the  commis-  tices  in  general  or  quarter  sessions 

sioners  of  lunacy  (as  to  whom  vide  (ibid,  sects.  14 — IT 
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officer  or  overseer,— such  joint  certificate,  (or  two  certifi- 
cates, as  the  case  may  be,)  shall  be  received  by  the  justice, 
or  clergyman,  and  relieving  officer  or  overseer,  as  con- 
clusive evidence  that  the  pauper  is  a  limatic  and  a  proper 
person  to  be  taken  charge  of;  and  he  or  they  shall  make 
the  order  accordingly  (t). 

It  is  not,  however,  to  the  lunatic  paupers,  only,  of  the 
county,  that  admission  into  the  asylum  is  allowed.  Hither 
may  be  sent  lunatics  who,  on  examination  by  two  justices, 
(assisted  by  a  medical  man,)  are  found  to  be  meditating 
crime  (j).  Also,  prisoners  for  debt  who  are  foimd,  after 
due  examination  by  a  justice  and  two  medical  men,  to  be 
of  unsound  mind  (A).  An  order  for  it,  may  also  be  made 
in  favour  of  persons  found  in  the  county,  who  (whether 
paupers  or  not)  are  wandering  at  large;  or  not  under 
proper  care  or  control ;  or  cruelly  treated  or  neglected  by 
the  persons  having  the  care  of  them  (Z) ;  and  where  the 
asylum  is  more  than  sufficient  for  the  accommodation  of 
cases  within  the  county,  it  is  competent  to  the  visitors 
to  allow  the  admission  of  pauper  lunatics  of  any  other 
county ;  or  (if  the  visitors  think  fit)  lunatics  not  pau- 
pers (»i).  In  the  latter  case,  the  visitors  are  at  liberty  to 
prescribe  as  the  condition  of  admission,  that  the  person 
applying  for  it  shall  give  an  undertaking  for  the  due  pay- 
ment of  the  weekly  charge  for  lodging,  maintenance,  and 
other  necessaries ;  as  to  which  it  is  provided,  that  a  lunatic 
not  being  a  pauper  shall  have  the  same  accommodation 
in  all  respects  as  the  pauper  lunatics  (n).  But  in  every 
case  of  the  reception  of  a  pauper  lunatic,  he  shall  be 
chargeable  to  the  parish  firom  which  he  is  sent,  or  to  any 
other  parish  to  which  he  can  be  shown  to  belong,  or  if  it 

(0  16  &  17  Vict  c.  97,  8.  67.  fined  in   White  Cross  Street  Prison, 

U)  1  &  2  Vict  c.  14.    As  to  the  under   25  &   26   Vict  c.  104,  Bee 

asylum  for  criminal  lunatics,  see  23  sect.  5  of  that  Act 

&  24  Vict  c.  75.  (0  16  &  17  Vict  c.  97,  s.  68. 

(*)  24  &  25  Vict  c.  184,  s.  107.  (m)  Sect  43. 

As  to  the  removal  to  Bethlehem  or  (»)  Ibid. 

elsewhere,  of  prisoners  for  debt  con- 
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appears  that  his  settlement  cannot  be  ascertained^  then  to 
the  county  at  large  in  which  he  was  found  (o). 

II.  As  to  the  regulations^  care,  and  custody  of  lunatics 
in  general,  they  may  be  summarily  stated  as  follows. 

By  8  &  9  Vict  c.  100  (p)— amended  by  16  &  17  Vict 
c.  96,  18  &  19  Vict.  c.  105,  and  25  &  26  Vict,  c  111,— it 
is  made  imlawfid  for  any  person  to  receive  two  or  more 
lunatics  into  any  house,  unless  such  house  shall  be  an 
asylum,  or  a  hospital  duly  registered,  or  a  house  for  the 
time  being  duly  licensed  under  some  act  of  parliament  (q). 
And  in  general  no  person  can  be  legally  received  in 
such  a  hospitaly  or  in  a  licensed  hotise,  without  a  written 
order  from  the  person  sending  him,  and  medical  certifi- 
cates of  two  physicians,  surgeons  or  apothecaries,  in  such 
form  as  prescribed  by  the  Acts  (r).  But  in  the  case  of  a 
pauper  lunatic,  the  order  is  to  be  under  the  hand  of  a 
justice  of  the  peace,  or  the  officiating  clergyman  and  one 
of  the  overseers  or  the  relieving  officer  of  the  parish  to 
which  he  belongs;  and  the  medical  certificate  is  to  be 
signed  by  one  physician,  sui^eon  or  apothecary  («).  The 
licences  in  question  are  to  be  granted  (for  any  period  not 
exceeding  thirteen  calendar  months),  in  Middlesex,  Lon- 
don, Westminster,  Southwark,  and  all  places  within  the 
range  of  seven  miles  fipom  any  part  of  London,  West- 
minster, or  Southwark,  by  a  board  of  persons  composed, 
partly,  of  medical  men  and  of  barristers, — which  was 
established  by  8  &  9  Vict.  c.  100,  s.  3,  under  the  name  of 
"  Commissioners  in  Lunacy,"— at  a  quarterly  or  special 

(o)  16  &  17  Vict,  c  97,  88.  95—  5  &  6  Will.  4,  c.  22;  1  ft  2  Vict  c 

98,  102.    (See  Knowles  v.  Trafford,  73 ;  5  Vict  c  4 ;  and  5  &  6  Vict  c. 

7  £U.  &  Bl.  152;  Leeds  o.  Wake-  87. 

field,  ibid.  258.)    If  the  parish  be  in  (?)  8  &  9  Vict  c.  100,  i.  44.    As 

a  union  the  expense  in  regard  to  such  to  receiving  one  lunatic  into  an  un- 

pauper  lunatic  falls  upon  the  "  com-  licensed  house,  see  8  &  9  Vict  c, 

mon  fund."     24  &  25  Vict  c.  56,  100,  s.  90 ;  16  &  17  Vict  c.96,  s.  8. 

w.  6, 7.  (r)  16  &  17  Vict  c.  96,  ss.  4,  7. 

(p)  This  Act  repeals  the  2  &  3  (*)  16  &  17  Vict  c.  96,  s.  7. 
WiU.  4,  c,  107 ;  3  fit  4  Will.  4,  c  64  j 
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meeting  of  the  Board :  and,  in  other  places^  are  to  bo 
granted  by  the  justices  for  the  county, — in  general  or 
quarter  sessions  (0.  And  many  provisions  are  made,  but 
of  a  kind  too  minute  and  specific  to  be  particularly  detailed 
in  this  place,  for  the  effectual  superintendence  of  all  re- 
gistered hospitals  and  licensed  houses^ — among  which  are 
comprised,  inter  alia,  enactments,  that  the  keepers  of  such 
houses  shall  constantly  report  the  admission,  death,  re- 
moval, discharge,  or  escape  of  patients  («);  that  the  houses 
shall  be  provided  with  proper  medical  attendance  {x) ; 
that  they  shall  be  frequently  visited  and  inspected  by 
the  commissioners,  and,  (in  the  case  of  houses  in  the 
coimtry,)  by  visitors  appointed  by  the  magistrates  at 
quarter  sessions  (y) ;  that  these  visits  shall  be  at  uncer- 
tain and  unexpected  intervals,  and  in  certain  cases  even 
by  night(2r);  and  that  reports  shall  be  made  by  the  visitors 
to  the  commissioners,  and  by  the  commissioners  to  the 
lord  chancellor,  in  March  in  every  year,  of  the  state  of 
the  houses  visited  by  them,  and  as  to  the  care  taken  of  the 
patients  therein  (a).  Moreover,  any  person  detained  in  a 
licensed  house  or  hospital  without  sufficient  cause  esta- 
blished to  the  satis&ction  of  the  commissioners,  may  be  set 
at  liberty  by  them(i).  But  the  power  to  order  a  dis- 
charge, does  not  extend  to  the  case  of  a  person  found 
lunatic  under  a  commission,  or  confined  by  order  of  the 
secretary  of  state  for  the  home  department,  or  under  the 
order  of  any  court  of  criminal  jurisdiction  (c).  In  addition 
to  the  visitations  thus  required  in  regard  to  registered 
hospitals  and  licensed  houseSy  the  commissioners  are  more- 
over directed  to  visit  all  asylums  and  gaols  and  workhouses 
where  any  lunatics  may  be  confined ;  and  to  report  as  to 

(0  8  &  9  Vict  c.  100,  88.  14—  c.  Ill,  s.  29. 
17.    A8  to  licences  by  justices,  see  («)  8  &  9  Vict  c.  100,  s.  71* 

also  25  &  26  Vict  c.  Ill,  s.  14.  (a)  Sect  88;  16  &  17  Vict.  c.  96, 

(«)  8  &  9  Vict  c  100,  88.  53,  s.  82. 
54,  55.  (6)  8  &  9  Vict  c  100,  sb.  76—81. 

(x)  SecU.  57,  58,  59.  (c)  Ibid. 

(y)  Sects.  61,  62;  25  &  26  Vict 
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their  condition,  system,  and  regulations  (6?).  Authority 
is  also  given  by  these  Acts  to  the  lord  chancellor,  (in  the 
case  of  any  lunatic  under  the  care  of  a  committee^  and  to 
the  lord  chancellor  or  the  secretary  of  state  for  the  home 
department,  (in  the  case  of  any  lunatic  or  person  under  any 
restraint  as  a  lunatic,)  to  direct  any  commissioner  or  other 
person  to  visit  the  supposed  lunatic,  and  make  report  upon 
the  matters  into  which  he  shall  be  directed  by  such  order 
to  inquire  (e). 

(rf)8&9Vict.c.  100,81.110, HI.  (e)  8  &  9  Vict.  c.  100,  ■.  112. 

And  as  to  visits  competent  to  com-  As  to  other  provisioDS  in  the  case  of 

missionen,  in  the  case  of  asylums  lunatics  under  the  care  of  a  com- 

and  hospitals  for  lunatics,  see  25  &  naittee,  vide  sup.  vol.  ii.  in  tit.  -  Com- 

26  Vict  c.  Ill,  s.  80.  missions  of  Lunacy.»* 
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CHAPTER  VL 

OF  THE  LAWS  RELATING  TO  GAOLS. 


Another  subject  on  which  very  anxious  and  ekborate 
attention  has  been  repeatedly  bestowed  by  the  legislature, 
is  that  of  gaols. 

It  is  a  principle  of  law,  founded  on  a  due  regard  to  the 
public  liberty  and  wel&re,  that  a  gaol  can  be  erected  only 
by  the  authority  of  parliament  (a) :  and  the  same  policy 
has  also  established  the  doctrine  that  a  gaol  when  once 
erected  belongs  m  every  instance  to  the  sovereign  (6); 
thereby  placing  them  under  the  general  control  and  pro* 
tection  of  the  same  executive  power  &om  which  emanates, 
in  contemplation  of  law,  the  whole  administration  of  civU 
and  criminal  justice. 

With  respect  to  the  immediate  care  and  superintendence 
of  gaols,  they  are  vested  in  some  particular  cases,  by  im* 
memorial  usage,  in  the  lords  of  franchises  (c),  or  privileged 
jurisdictions, — but  these  instances  are  few(cZ);  and  in  the 
majority  of  cases,  by  the  general  effect  of  the  statute  law  on 
this  subject,  they  belong  to  the  sheriffs  of  the  counties  in 
which  the  gaols  are  respectively  situate  (e).  The  actual 
keeper  or  gaoler  is  in  contemplation  of  law  only  the  sheriff's 

(a)  2  Inst.  705;  Bac.  Abr.  Gaol  (e)  2   Inst  598;  1  Hale,  P.  C. 

(A.);  see  R.  v.  Earl  of  Exeter,  6  598;  Bac  Abr.  Gaol  (B.) 

T.  R.  378 ;  R  v.  Justices  of  Lan-  (d)  As  to  several  of  these,  it  is 

casbire,  11  Ad.  &  Ell.  144.  provided  by  21  Vict.  c.  22,  that  they 

(6)  2  Inst.  589.    The  lands  pur-  shall  be  abolished,  and  the  prisoners 

chased  for  a  prison  or  a  court-bouse  therein  removed  to  the  county  gaol, 

are  vested  in  the  persons  or  body  •   (e)  lis  Edw.  8,  st  1,  c  10;   19 

corporate  to  whom  the  conveyance  Hen.  7,  c.  10;  4  Geo.  4,  c.  64,  s.  6. 

thereof  shall  be  made,  in  trust  for  In  17  &  18  Vict.  c.  115,  s.  4,  it  is 

the  public  purpose.    (See5&6Vict.  recited,  that  **'m  some  counties  in 

c.  98,  s.  1.)  «<  England  and  Wales,  the  keeper  or 
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deputy  I  and  if  he  negligently  suffers  a  prisoner  to  escape, 
the  sheriff,  as  his  principal,  will  be  responsible  (/).  The 
gaoler  himself,  however,  is  punishable  for  any  official 
misconduct,  and  that  by  fine  and  imprisonment,  and,  in 
general,  forfeiture  of  office.  In  the  case,  indeed,  of  his 
voluntarily  permitting  the  escape  of  a  felon,  he  becomes 
implicated  in  his  crime  (g). 

There  is  a  species  of  gaol  which  does  not  fall  under  the 
sheriff's  charge ;  but  is  governed  by  a  keeper  wholly 
independent  of  that  officer.  It  is  termed,  by  way  of  dis- 
tinction from  the  gaol  properly  so  called  (or  common  gaol), 
a  House  of  Correction,  or  (in  the  city  of  London)  a  Bride- 
well (A). 

These  houses  of  correction  (which  were  first  established, 
as  it  would  seem,  in  the  reign  of  Elizabeth)  were  originally 
designed  for  the  penal  confinement  (after  conviction)  of 
paupers  refiising  to  work,  and  other  persons  falling  under 
the  legal  description  of  vagrant  (i).  And  this  was  at  first 
their  only  application;  for  in  other  cases  the  common  gaol 
of  the  county,  city,  or  town  in  which  the  offence  was 
triable,  was  (generally  speaking)  the  only  legal  place  of 
commitment  (^').  The  practice  however  in  this  respect  was 
to  a  certain  extent  altered  in  the  reign  of  George  the  first, 
when  '^vagrants  and  other  persons  charged  with  small 
offences"  were  for  the  first  time  allowed  to  be  committed 
to  the  house  of  correction  for  safe  custody  before  convic- 

**  governor  of  the  common  gaol  i»,  committed*  see  York  o.  Chapman, 

«  by  usage  or  under  some  legal  au-  10  Ad.  &  £1.  207;  S.  C.  11  Ad.  & 

'*  thority,  appointed  by  the  justices  £1.  813 ;  see  also  32  Geo.  2,  c.  28. 

<*  in  quarter  session  assembled,  and  (A)  Jacob,    Diet.  tit.  House  of 

<*  not  by  the  sheriff."  Correction ;  Style.  £7.     As  to  Bride- 

(/)  1  Hale,  P.  C.  597;  2  Hawk,  well,  see  Styrpe*s  Stow,  1.  5,  c.  30. 

c.  19,  ss.  27,  29  i  R.  9.  Fell,  1  Ld.  By  U  &  16  Vict,  c  70,  a  new  house 

Raym.  424.    As  to  the  office  of  the  of  correction  is  established  for  the 

sheriff  in  general,  vide  sup.  vol.  ii.  city  of  London. 

Index,  tn  tiL  "Sheriff."  (i)  39  £li3.  c.  4;  Jacob,  Diet  in 

(g)  Vide  post,  bk.  vi.  c.  ix.;  R.  tit. 

V.  Fell,  1  Ld.  Raym.  424.    As  to  (J)  5  Hen.  4,  c  10;  23  Hen.  8, 

the  liability  of  gaolers  for  abuses  c.  2 ;  6  Geo.  1,  c.  19. 
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tion  (A) ;  and  at  a  subsequent  period  it  was  provided^  that 
as  to  yagrants  the  house  of  correction  should  be  the  only 
legal  place  of  commitment  (/).  The  uses  however  of  a 
gaol  of  this  description  have  been  lately  carried  much 
ferther.  For  by  5  &  6  WilL  IV.  c.  38,  ss.  3,  4,  reciting 
that  great  inconvenience  and  expense  had  been  found  to 
result  from  the  practice  of  committing  to  the  common 
gaol,  where  it  happens  to  be  remote  from  the  place  of 
trial, — it  is  enacted,  that  a  justice  of  the  peace  (or  coroner) 
may  commit,  for  safe  custody,  to  any  house  of  correction 
situate  near  the  place  where  the  assizes  or  sessions  are  to 
be  held ;  and  that  offenders  who  have  been  sentenced  in 
those  courts  may  be  committed,  in  execution  of  their  sen- 
tence, to  any  house  of  correction  for  the  county.  And  by 
14  &  15  Vict.  c.  6Sy  ss.  20,  21,  it  is  provided,  that, — after 
any  gaol  or  house  of  correction  for  any  county  has,  by 
order  of  the  justices  at  quarter  sessions  (approved  by  a 
principal  secretary  of  state),  been  declared  a  fit  prison  for 
the  purpose, — it  shall  be  lawiul  to  commit  to  such  gaol  or 
house  of  correction,  for  trial  at  the  next  assizes  for  the 
coimty,  any  person  charged  with  an  offence  triable  at  such 
assizes ;  it  being  directed,  however,  that  every  person  so 
committed  shall,  in  due  time,  be  removed  to  the  common 
gaol,  in  order  to  take  his  trial  (m). 

The  erection,  maintenance,  and  regulation  of  gaols  are 
provided  for  by  certain  acts  of  parliament,  of  which  the 
4  Geo.  IV.  c.  64,  is  the  principal  (n).     These  statutes, 

(A)  6  Geo.  1,  c.  10,  8.  2.  v.  Cope»  6  A.  &  E.  226.    There  are 

(/)  4  Geo.  4,  c  64,  s.  7.  also  the  following  enactments  refer- 

(«•)  By  13  &  14  Vict.  c.  91,  the  ring  to  prisons:— 5  Geo.  4,  oc.  12, 

justices  of  a  boroagh,  with  a  separate  8iS ;  6  Geo.  4,  c.  40 ;  7  Geo.  4,  c. 

gaol  or  house  of  correction,  may  com-  18 ;  5  &  6  Will.  4,  cc.  88, 76,  a.  1 14, 

mit  prisoners  to  the  same  for  trial  at  &c. ;  6  &  7  WilL  4,  c.  105  ;  7  Will. 

the  assizes;  but  no  prisoner  charged,  4  &  1  Vict  cc.  65,  78  (see  Queen  v. 

with  murder  can  be  so  dealt  with,  Mayor  of  York,  22  L.  J.,  M.  C.  73) ; 

but  he  must  be  committed  to  the  2  &  8  Vict.  c.  56 ;  3  &  4  Vict  c.  25 ; 

county  gaol ;  and  all  the  prisoners  5  fie  6  Vict  cc.  53,  98  (see  Queen 

must  be  transferred  to  such  county  v.  iiew  Sarum,  2  £11.  fir  Bl.  654 ; 

gaol,  before  their  trial.  Bramston  v.  Colchester,  Mayor  of, 

(n)  As  to  4  Geo.  4,  c.  64,  see  R.  6  E1L&  B1.246);  7&  8  Vlctc50$ 
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which  apply  generally  to  all  gaols,  (subject  only  to  a  few 
exceptions,)  provide  (among  other  things),  that  at  the  ex* 
pense  of  every  county  in  England  and  Wales  there  shall 
be  maintained  one  common  gaol  (o) ;  and  at  the  expense 
of  every  county  or  division  having  a  distinct  commission 
of  the  peace,  at  least  one  house  of  correction  (p); — the 
jurisdiction  as  to  maintaining  and  visiting  these  prisons 
being  vested  in- the  justices  of  the  peace  in  quarter  sessions 
assembled,  or  (in  the  case  of  separate  divisions)  in  a  court 
of  gaol  sessions,  of  which  the  justices  of  each  division 
shall  be  members  ( j).  Powers  are  besides  given  to  the 
justices  at  quarter  sessions,  to  direct  gaols,  (where  want- 
ing,) to  be  built,  or  those  already  existing  to  be  rebuilt, 
altered,  or  repaired,  as  occasion  may  require  (r) ;  the  ex- 
penses thereby  incurred  being  defi-ayed  by  the  means  of 
rates  assessed  on  the  county  (5).  Similar  powers  as  to 
building,  enlarging  and  repairing  gaols  are  also  given,  as 
regards  boroughs,  to  the  town  councils  of  such  boroughs  {t) ; 
and  they  are  authorized  to  borrow  money  for  those  pur- 
poses (tf ).  Provision  is  also  made  enabling  the  justices  of 
any  county,  and  the  council  of  any  borough,  to  agree  with 
one  or  more  other  counties  or  boroughs  towards  building, 
altering  or  repairing  any  prison  to  be  used  as  a  district 
prison ;  and  towards  providing  and  maintaining  a  court- 
house for  the  district  (x).     And  it  is  provided  that  every 

11  &  12  Vict.  c.  39;  12  &  13  Vict.  6  &  7  Will.  4,  c.  103,  shall  be  never, 

c.  82;  18  &  H  Vict,  c  91 ;  16  &  17  tbdefs  considered  as  still  under  the 

Vict  c  43  ;  17  &  18  Vict  c.  115  ;  exclusive  jurisdiction  of  the  county. 

21  &  22  Vict  c  68,  s.  3;  25  &  26  (r)  4  Geo.  4,  c.  64,  s.  45;  5  &  6 

Vict  c.  44.    There  are  also  a  variety  Will.  4,  c  76,  s.  1 16. 

of  Acts  of  date  prior  to  4  Geo.  4,  c.  (<)  4  Geo.  4,  c.  64,  s.  68 ;  11  & 

64,  most  of  which  are  repealed  by  12  Vict.  c.  42,  s.  26. 

that  statute.  (^  7  WUl.  4  &  1  Vict  c.  78,  s.  37. 

(o)  As  to  the  gaol  of  Newgate,  {u)  5  &  6  Vict  c.  98,  s.  8.    And 

see  R.  0.  Cope,  6  Ad.  &  El.  226.  see  11  &  12  Vict  c.  39,  to  facilitate 

(p)  4  Gea  4,  c.  64,  s.  2.  the  raising  of  money  by  corporate 

(9)  Ibid.  s.  4;  5Geo.  4, c  12,s.  1.  bodies    for    building   or   repairing 

By  7  Will.  4  &  1  Vict.  c.  78,  s.  14,  prisons. 

all  county  gaols,  courts,  &c.,  though  («)  5  &  6  Vict  c.  53 ;  7  &  8  Vict 

locally  included  within  the  boun-  c.  50.    See  also  5  &  6  Vict  c.  109, 

daries  of  a  city  or  borough,  under  and  11  &  12  Vict  c.  101,  as  to  pro- 
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borough  that  has  obtained  a  grant  of  a  separate  court  of 
sessions  of  the  peace^  and  that  has  not  entered  into  any 
contract  or  agreement  for  the  use  of  the  gaol  or  house  of 
correction  of  the  county,  or  of  some  other  borough  or  dis- 
trict prison, — shall  be  bound  to  maintain  at  least  one  com- 
mon gaol  and  one  house  of  correction  of  its  own  (y). 

It  thus  appears  that  the  expenses  connected  with  gaols, 
are  in  general  to  be  defi-ajed  at  the  public  charge  of  the 
county  or  town  to  which  they  respectively  belong.  In 
some  cases,  however,  that  obligation  attaches,  by  antient 
custom  or  otherwise,  to  certain  individuals  or  bodies  cor- 
porate ;  and  it  is  to  be  observed  that  the  general  provisions 
above  referred  to,  have  no  effect  in  exempting  such  persons 
from  their  antecedent  liability  (z). 

From  the  manner  in  which  gaols  are  erected  and  main- 
tained, we  may  now  pass  to  the  consideration  of  the 
manner  in  which  they  are  regulated.  Every  prison  to 
which  these  statutes  extend  is  to  have  a  resident  keeper, 
and  resident  matron  to  superintend  the  female  prisoners ; 
as  also  a  visiting  chaplain  and  surgeon  (a) ;  and  is  to  be  in- 
spected three  times  in  the  year  at  the  least  by  two  or  more 
justices  of  the  peace,  appointed  to  be  visiting  justices  by 
the   quarter  sessions  for  the  coimty  or  borough  (ft).     It 

viding  lock-up  hotuet  for  temporary  be  liable  to  contribute  to  any  new 

confinement  previous  to  commitment  gaol  for  the  county ;  though  it  shall 

for  trial,  and  enabling  counties  and  be  liable  to  a  charge  in  respect  to 

borouglisto  enter  into  agreement  with  the  expenses  of  persons  committed 

each  other  as  to  erecting  the  same.  for  offences  within  the  borough,  and 

And  see  21  &  22  Vict.  c.  68,  s.  8,  sent  to  the  prison  of  the  county, 

enabling  provisions  to  be  made  for  (s)  5  Geo.  4,  c.  85,  s  15. 

contribution  to  the  expense  of  gaols  (a)  4  Geo.  4,  c.  64,  ss.  10,  28,  SS, 

by  detached  parts  of  counties;   as  As  to  the  appointment  of  the  sur- 

to  which,  vide  sup.  vol.  i.  p.  131,  geon,  see  Hammond  v.  Peacock,  1 

D.(/).  Exch.  41. 

(y)  5  &  6  Vict.  c.  98,  88.  15,  18.  (6)  4  Geo.  4,  c.  64,  s.  16.    By  the 

(See  7  &  8  Vict.  c.  98 ;  and  Bramston  same  Act,  and  by  2  &  3  Vict,  c  56, 

V.  Mayor  of  Colchester,  6  Ell.  &  Bl.  s.  10,  the  visitors  so  appointed  were 

246.)     By  12  &  18  Vict  c.  82,  no  required  to  draw  up  reports,  which 

borough  to  which  a  separate  court  of  were  annually  laid    before  parlia- 

quarter  sessions  has  been  granted,  ment;   but  those  enactments  were 

and  which  shall  possess  a  sufficient  repealed  by  21  &  22  Vict  c.  67. 
gaol  and  house  of  correction,  shall 
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is  also  provided,  that  any  justice  of  the  peace,  within 
whose  jurisdiction  a  gaol  is  situate,  may  enter  and  ex- 
amine it,  and  report  upon  abuses,  without  being  appointed 
a  visitor  (c). 

With  respect  to  the  particular  management  of  the  pri- 
soners, the  Acts  contain  a  variety  of  provisions  too  nu- 
merous and  specific  for  insertion  in  this  place.  And  in 
addition  to  these  permanent  legislative  regulations,  others 
may  ficom  time  to  time  (rf)  be  laid  down  at  the  discretion 
of  the  proper  authorities ;  that  is  (as  regards  London  pri- 
soners), by  the  court  of  mayor  and  aldermen  of  that  city, 
and  (as  regards  all  others),  by  the  justices  of  the  peace 
within  whose  jurisdiction  the  prison  is  situate  (c).  But  it 
is  provided  that  no  such  additional  rules  shall  be  enforced, 
until  they  shall  be  submitted  to  one  of  the  principal  secre- 
taries of  state,  and  his  certificate  as  to  their  propriety  shall 
be  obtained  (/).  The  subject  of  prison  discipline  indeed 
is  placed  still  more  directly  imder  the  control  of  her 
majesty's  government, — for  the  clerks  of  the  peace  for 
every  county,  and  the  chief  magistrate  of  all  towns,  are 
directed  to  transmit  annually  to  one  of  the  principal  secre- 
taries of  state  copies  of  all  regulations  in  force  in  their 
respective  prisons ;  and  also  of  such  new  and  additional 
rules  as  may  be  proposed  for  the  government  thereof: 
and  the  secretary  of  state,  after  making  such  alterations  in 
the  same,  or  such  additions  thereto,  as  he  may  think 
expedient,  may  certify  that  such  rules  are  proper  to  be 
enforced,— or,  in  any  case  where  no  copies  are  trans- 
mitted, he  may  certify  what  rules  he  may  deem  necessary 
for  the  government  of  the  prison  in  respect  of  which 
such  omission  takes  place, — and  the  rules  so  certified  shall 
take  effect  in  law,  and  supersede  all  others  theretofore 
established  by  the  subordinate  authorities.  A  principal 
secretary  of  state  is  also  empowered  to  appoint  a  sufficient 
number  of  proper  persons  as  Inspectors  for  every  place  of 

(c)  4  Geo.  4,  c.  64,  8.  17.  Will.  4,  c.  76,  ».  116 ;  7  Will  4  &  1 

(d)  See  the  preamble  to  the  same      Vict.  c.  78,  s.  38. 

Act.  (/)  5  &  6  Will.  4,  c.  88. 

(e)  4  Geo.  4,  c.  64,  s.  12;  o  &  6 


CHAP.  VI. — OF  THE  LAWS  RELATING  TO  GAOLS.   239 

imprifionment  in  Great  Britain ;  who  are  to  visit  and  in- 
quire into  the  state  of  these  establishments,  and  make 
annual  reports  of  the  results  of  their  inquiries  to  a  principal 
secretary  of  state.  And  these  reports  are  afterwards  laid 
before  both  houses  of  parliament  (g). 

Besides  the  ordinary  gaols  and  houses  of  correction  for 
coimties  and  boroughs,  there  are  some  particular  prisons 
which  are  the  subject  of  separate  and  specific  regulation. 
As- 

1.  The  QueerCs  Prison  ,*  wherein  are  confined  debtors(/i) 
and  criminals  confined  imder  process  or  by  authority  of 
the  Superior  courts,  and  the  High  Court  of  Admiralty ; 
and  also  persons  imprisoned  under  the  bankrupt  law  (t). 
There  existed  till  of  late,  three  separate  gaols  for  the  re- 
ception of  such  prisoners.  But  by  5  &  6  Vict.  c.  22  (/r), 
these  were  consolidated  into  one,  under  the  name  of  the 
Queen's  Prison.  There  has  been  a  recent  change,  how- 
ever, as  to  the  building  used  for  it,  it  being  enacted  by 
25  &  26  Vict.  c.  104,  that  the  debtors'  prison  for  London 
and  Middlesex,  situate  in  Whitecross  Street,  and  referred 
to  in  that  Act  as  Whitecross  Street  Prison,  shall  now, 
for  all  purposes  of  law(/),  be  deemed  and  regarded  as 
the  Queen's  Prison  (m) ;  and  hither  may  all  persons  be 
sent,  who,  before  the  passing  of  that  Act,  might  lawfully 
have  been  sent  to  the  Queen's  Prison  (n). 

{g)  5  &  6  Will.  4,  c.  88,  8.  7.  (/)  However  no  person  is  to  be 

{h)   As    to    the   confinement    of  removed  by  habeas  corpus  to  White 

debtors  in  the  common  county  gaol,  Cross  Street  Prison  from  any  other 

if  certified  by  an  inspector  of  pri-  prison.  (25  &  26  Vict  c.  104,  s.  2.) 

sons  to  be  adapted  fur  that  class  of  (m)    The  premises    until    lately 

prisoners,  see  17  &  18  Vict  c.  115.  known  as  <<The  Queen's  Prison," 

(0  5  &  6  Vict  c.  22.    As  to  Ad-  are  by  the  same  Act  (25  &  26  Vict, 

miralty  prisoners  under  sentence  of  c.  104,  s.  9)  vested  in  the  commis- 

courts- martial,  see  5  &  6  Vict  c.  98,  sioners  of  public  works.   The  reason 

s.  27.     Prisoners  becoming  insane  of  their  being  discontinued  as  the 

while   in  the  Queen's,  Prison   are  Queen's  Prison,  is  stated  in  the  Act 

directed  by  5  &  6  Vict  c.  22,  to  be  to  be   the   reduction  of   prisoners 

removed  to  Bethlehem.    (See  23  &  therein,     consequent     upon     "  the 

24  Vict  c.  60.)  amendment  of  the  law   of    bank- 

(*)  Amended  by  12  &  13  Vict  c.  ruptcy  and  imprisonment  for  debt" 

7,  and  23  k  24  Vict  c.  60.  (n)  By  25  &  26  Vict  c.  104,  s.  6, 
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2.  The  MiUbanh  Prison,  formerly  called  "  The  Peni- 
tentiary  at  Millbank,"  is  used  for  the  temporary  reception 
of  convicts  (male  and  female)  mider  sentence  of  penal  ser- 
vitude (o).  The  justices  for  the  county  of  Middlesex  or 
for  the  city  and  liberty  of  Westminster  have  no  authority 
over  this  prison  (p):  but  it  is  placed  under  a  board  of  three 
persons^  appointed  by  a  principal  secretary  of  state^ — and 
established  as  a  body  corporate,  by  the  name  of  "  The 
Directors  of  Convict  Prisons  (?)."  These  Directors  are  to 
make  regulations  for  the  government  of  the  prison,  subject 
to  the  approbation  of  a  principal  secretary  of  state,  and  to 
make  yearly  reports  to  such  secretary,  as  to  all  matters 
relating  to  the  prison  or  to  the  convicts;  and  these 
reports  are  to  be  afterwards  laid  before  both  houses  of 
parliament  (r).  A  principal  secretary  of  state  is  also  to 
appoint  for  the  prison,  a  governor,  a  chaplain,  a  medical 
officer,  a  matron,  and  such  other  officers  as  may  be 
deemed  necessary  (5). 

3.  The  Parkhurst  Prison;  established  in  the  Isle  of 
Wight,  for  the  confinement  and  correction  of  young  of- 
fenders, male  or  female,  as  well  those  imder  sentence  of 

the  treasury  may  enter  into  agree-  servitude  as  are  appointed  by  order 

ment  with  the  city  of  London  as  to  io  council  to  be  used  for  that  pur- 

the  contribution  to  be  paid  to  the  pose.    (See  5  Geo.  4,  c.  84,  s.  10; 

latter,  on  account  of  the  safe  keep-  18  &  14  Vict.  c.  39;  16  &  17  Vict, 

ing,  lodging,  maintenance,  and  care  c.  99  ;  20  St  21  Vict.  c.  8.)    These 

of  the  prisoners  in  the  new  Queen's  are  the  establishments  at  Portland, 

Prison ;  and  such  contribution  shall  Portsmouth,    Chatham,    Dartmoor, 

be  defrayed  out  of  monies  provided  Brixton,     Woking,    and     Fulham. 

by  parliament.  Those  at  Woking  and  Fulham  are 

(o)  As  to  the  Millbank  Prison,  appropriated  to  invalids,  and  those 

see  6  &  7  Vict.  c.  26 ;  11  St  12  Vict.  at  Brixton  and   Fulham  to  femalet 

c.  104;   IS  &  14  Vict.  c.  39;  and  who  are  removed  thither  from  Mill- 

23  &  24  Vict.  c.  60.  bank.    (See  the  Report  of  the  Di- 

(p)  6  &  7  Vict.  c.  26,  s.  8.  rectors  of  Convict  Prisons,  for  the 

{q)  18  Si  14  Vict  c.  39.    These  year  1860.) 
directors  also  superintend,  visit  and  (r)  6  &  7  Vict-  c.  26,  ss.  10,  11. 

report    upon    to    parliament    such  And  see  13  &  14  Vict.  c.  39,  s.  1. 
odier  places  for  the  confinement  of  (i)  6  &  7  Vict.  c.  26,  s.  6. 

offenders  under  sentence  of  penal 


CHAP.  VI. — OF  THE  LAWS  RELATING  TO  GAOLS.   241 

penal  servitude,  as  those  under  sentence  of  iinprisoninent(^). 
The  rules  for  this  prison  are  to  be  made  by  one  of  the 
principal  secretaries  of  state,  and  afterwards  laid  before 
parliament;  and  thej  may  include  the  infliction  of  corporal 
punishment  on  all  male  offenders  therein  confined.  By  the 
same  authority  a  governor,  chaplain,  surgeon,  and  matron, 
and  all  other  necessary  officers,  are  to  be  appointed.  This 
establishment  also  is  placed,  by  13  &  14  Vict.  c.  39,  under 
the  superintendence  of  the  *^  Directors  of  Convict  Prisons ;" 
who,  if  they  discover  any  abuses,  are  to  report  the  same 
to  a  principal  secretary  of  state ;  and  they  are  required, 
also,  to  make  a  half-yearly  report  as  to  its  state  and  con- 
dition, which  is  submitted  annually  to  parliament  (u), 

4.  The  Pentonville  Prison;  also  established  for  the 
temporary  confiiiement  of  male  convicts  under  sentence 
of  penal  servitude  (ar).  It  also  is  placed  by  13  &  14 
Vict.  c.  39,  imder  the  superintendence  of  ^*  The  Di- 
rectors of  Convict  Prisons;"  and  power  is  conferred  on 
them  to  hold  meetings  and  makes  rules,  subject  to  the 
approbation  of  a  principal  secretaiy  of  state  (y);  and, 
with  the  like  approbation,  to  appoint  officers, — consisting 
of  a  governor,  a  chaplain,  a  medical  officer,  and  such 
others  as  may  be  found  necessary  (ar).  And  it  is  pro- 
vided, that  the  Directors  shall  from  time  to  time  appoint 
one  or  more  of  themselves  to  visit  the  prison  during  the 
intervals  between  their  meetings ;  and,  if  they  think  fit, 
may  delegate  power  to  such  visitors  to  make  orders  in 
cases  of  pressing  emergency  (a).  And  fiirther,  that  the 
Directors  shall  annually  make  reports  to  the  secretary  of 
state  as  to  all  matters  relating  to  the  prison,  its  discipline 
and  management ;  which  reports  shall  afterwards  be  laid 
before  both  houses  of  parliament  (i). 

(0Seel&2Victc.82;  5&6Vict.      21  Vict.  c.  8,  8.  8. 


c.  98,  8. 12 ;  20  &  21  Vict.  c.  8,  s.  8. 

{y)  5&6  Vict  c  29,  s. 

,9. 

(»)  1  &  2  Vict.  c.  82 ;  18  &  H 

(s)  Sect  6. 

Vict  c.  89. 

(a)  Sect.  10. 

(x)  See  5  &  6  Vict.  c.  29,  as.  14, 

(6)  Sect  18. 

16 ;  16  &  17  Vict,  c  99,  8.  6;  20  & 

VOL.  III. 

B 
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CHAPTER  VII. 

OF  THE  LAWS  RELATING  TO  HIGHWAYS  AND 
BRIDGES. 


Highways  (or  public  roads)  are  those  ways  which  all  the 
subjects  of  the  realm  have  a  right  to  use;  and  the  term^  (for 
some  purposes  at  least,)  also  applies  to  ways  common  to  the 
inhabitants  of  some  particular  parish  or  district  only, — as 
the  case  of  church  paths  (a).  The  roads  now  in  use  have  in 
generally  either  existed  by  prescription  (that  is,  from  time 
immemorial),  or  have  been  constructed  under  the  authority 
of  local  acts  of  parliament.  They  may  be  traced,  how- 
ever, in  some  cases,  to  a  different  origin ;  for  the  owner 
of  any  land  may,  if  he  think  fit,  dedicate  a  way  over  it 
to  the  use  of  the  public;  and  if  he  long  permit  strangers 
to  pass  over  it,  at  their  free  will  and  pleasure,  and  with- 
out molestation,  a  dedication  of  this  kind  will  be  pre- 
sumed (i). 

The  liability  to  keep  highways  in  repair,  (in  whatever 
manner  they  may  happen  to  have  first  originated,)  is  ot 
common  right  incumbent  in  general  upon  the  parishes  in 
which  they  respectively  lie;  but  in  some  cases  it  attaches 
(by  prescription)  to  particular  townships  (c),  or  other  divi- 
sions of  parishes ;  and  occasionally  to  private  individuals, 
bound  ratione  tenurce,  or  in  right  of  their  estates  (rf),  to 

(a)  See  5  A:  6  Will.  4,  c.  50,  ■.  5.  Q.  B.  17  ;  The  Queen  v.  Petrie,  4 

A  highway  may  exist  in  a  place  £11.  &  Bl.  737 ;  Dawes  v,  Hawkins, 

which  is  not  a  thoroughfiure.  (Bate*  8  C.  B.,  N.  S.  848. 

man  «.  Bluck,  18  Q.  B.  870.)  (c)  See  Queen  v.  Inhabitants  of 

(6)  As  to  highways  by  dedication,  Lordsmere,  16  Q.  B.  689. 

see  Barraclough  o.  Johnson,  8  A.  &  {d)  See  The  Queen  t .  Ramsden, 

£.  99 ;  Poole  v.  Huskinson,  11  Mee.  1  EU.  Bl.  &  EUL  949. 
&  W.  827;   Roberts  o.  Hunt,  15 
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repair  some  particular  highway  (e).  Where  an  individual 
is  liable  to  repair,  he  often  claims  (bj  grant  or  prescrip- 
tion) a  toll  of  that  species  which  is  called  a  toll  thorough, 
or  (where  the  soil  is  his),  a  toll  traverse  {f). 

The  case  of  bridges  is  differently  provided  for.  The  ex- 
pense of  maintaining  these  is  defrayed  indeed  (like  that  of 
roads)  by  the  public ; — this  having  been  part  of  the  trinoda 
necessUaSf  to  which  every  man's  estate  was  by  the  antient 
law  subject,  viz.,  expeditio  contra  hostem,  arcium  constmctio, 
et  pontitim  reparatio  (g) ;— but  it  is  incumbent,  not  on  the 
parishes,  but,  as  the  general  rule,  on  the  counties  at  large  in 
which  the  bridges  are  atuate  (A).  And  where  a  parish  is 
bound  by  prescription^  (as  is  sometimes  the  case,)  to  repair 
a  bridge,  there  is  a  statutory  provision,  which  gives  effect  to 
any  contract  between  the  county  and  the  parish,  for  per- 
forming the  repairs  in  future  at  the  expense  of  the  former, 
and  relieving  the  latter  from  the  charge  (£).  The  liabi- 
lity of  the  county  extended  at  common  law,  not  only 
to  the  bridge  itself,  but  to  so  much  of  the  road  as  passed 
over  it,  and  even  to  so  much  as  formed  its  ends  or  ap- 
proaches,— and  by  stat  22  Hen.  YIII.  c.  5,  the  county 
was  bound  to  repair  three  hundred  &et  either  way  from 
the  bridge.  And  such  is  still  the  state  of  the  law  as  to 
all  bridges  built  prior  to  the  passing  of  the  Highway  Act, 
5  &  6  Will  IV.  c.  50.  But  by  that  statute  it  is  pro- 
vided, that  in  the  case  of  all  bridges  thereafter  to  be  built, 

(«)  S  Geo.  4,  c.  126,  s.  107 ;  5  &  6  Bedfbrdahire  (lDhabitaDts),4  EU.  & 

Will.  4,  c.  50,  t.  62.    See  R.  v.  East-  Bl.  £35. 

rington, 5  A.&  E.  765 ;  R.  v.  Heag^,  (A)  Viner's  Abridg.  Bridges  (A). 

2  Q.  B.  128.  As  to  borrowing  money  on  credit 

( /)  Com.  Dig.  Toll  j  Willes,  1 15.  of  the  county  rate,  for  repair  of  the 

See  Brett  v.  Beales,  10  B.  &  C.  508 }  bridges  therein,  see  4  &  5  Vict  c.  49. 

Lord  Middleton  v.  Lambert,  1  A.  &  As  to  the  manner  of  providing  for 

£.  401 ;  R.  V.  Marquis  of  Salisbury,  the  repair  of  bridges,  in  cases  where 

8  A.  &  E.  716.  a  borough  and   not  the  county  is 

(g)  I  BL  Com.  857.     An  indi-  liable,  see  18  8c  14  Vict,  c  64. 

vidual   may  be  liable  to  repair  a  (I)  22  Hen.  8,  c.  5.    (See  R.  v. 

bridge  raHono  tenurm ;  see  Baker  «.  Hendon,  4  B.  &  Ad.  628.) 
Oreenhill,  8  Q.  B.  148;  Queen  a. 

R2 
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the  repair  of  the  road  itself  passing  over  or  adjoining  to  a 
bridge  shall  be  done  by  the  parish,  or  other  parties  bound 
to  the  general  repair  of  the  highway  of  which  it  forms  a 
portion; — the  county  being  still  subject,  however,  to  its 
former  obligation,  as  regards  ^*  the  walls,  banks,  or  fences 
**  of  the  raised  causeways,  and  raised  approaches  to  any 
**  bridge,  or  the  land  arches  thereof  (ft)." 

The  same  statute  (Z)  contains  provisions,  designed  to 
protect  parishes  £rom  being  subjected  to  unreasonable 
charge,  in  respect  of  ways  dedicated  to  the  public.  It 
enacts,  that  no  road  made  at  the  expense  of  any  indivi- 
dual, or  body  corporate,  shall  be  deemed  a  highway  which 
the  parish  is  liable  to  repair,  unless  three  calendar  months' 
notice  shall  be  given  to  the  parish  surveyor,  of  an  intention 
to  dedicate  such  road  to  the  public  (to).  Upon  notice 
being  so  given,  a  vestry  is  to  be  called  to  consider  whether 
the  road  is  of  sufficient  utility  to  justify  its  being  kept  in 
repair  by  the  parish;  and  in  the  event  of  the  vestry  hold- 
ing the  negative,  the  justices,  at  the  next  special  sessions 
for  the  highways,  are  to  determine  the  matter.  Other 
provisions  are  added,  the  object  of  which  is  to  ensure  that 
the  road  shall  be  originally  constructed  in  a  proper  and 
substantial  manner,  before  the  expense  of  repairing  it  is 
cast  upon  the  parish  (n). 

Any  parish,  coimty,  or  other  party  bound  to  repair  a 
road  or  bridge,  and  neglecting  the  duty,  is  liable  at  com- 
mon law  to  an  indictment  (o). 

Though  the  maintenance  of  all  the  highways  in  the 
kingdom  is  legally  chargeable,  either  upon  the  parishes 
through  which  they  respectively  pass,  or  on  some  parti- 
cular district  or  individual, — the  expense   of  the  most 

(A)  5  &  6  Will.  4,  c  60,  s.  21.  (o)  As  to  the  costs  of  this  indict- 

(/)  Sect  23.  xnenti    see  Reg.  o.  Inhabitants  of 

(m)  As  to  the  liability  of  the  parish  Heanor,  6  Q.  B.  745 ;  The  Queen  v. 

before  this  statute,  see  R.  o.  Leake,  Eyton,  8  Ell.  &  Bl.  390 :  and  as  to 

5  B.  &  Ad.  469.  its  removal    by  certiorari    to    the 

(n)  See  The  Queen  v.  Thomas,  7  Queen's  Bench,  see  R.  v.  Inhabit- 

£11.  &  Bl  399.  ants  of  Sandon,  3  £11.  &  Bl.  390. 
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frequented  and  important  roads  is  neyertheless  cliiefly 
defiayed  by  other  means.  These  are  kept  in  order,  (and 
many  of  them  were  originally  constructed,)  imder  the 
authority  of  local  acts  of  parliament,  called  Turnpike 
Acts:  by  which  the  management  of  such  roads  is  usually 
vested,  for  a  certain  term  of  years,  in  trustees  or  commis* 
sioners;  who  are  empowered  to  erect  toll-gates,  and  to 
levy  tolls  from  passengers,  as  a  frmd  for  defraying  the 
expense  of  repairs  or  improvements.  There  is  thus  a 
distinction  between  highways  in  general^  and  turnpike 
roads.  It  is  to  be  imderstood,  however,  with  respect  to 
the  latter,  that  the  collection  of  toll  does  not  supersede 
the  other  means  provided  by  law  for  maintaining  high- 
ways. If  a  turnpike  road  or  bridge  is  allowed  by  the 
trustees  to  fisJl  out  of  repair,  the  parishes  or  other  parties 
who  would  have  been  bound  to  make  it  good  (supposing 
it  not  to  have  become  the  subject  of  a  turnpike  trust)  are 
still,  in  general,  liable  to  that  obligation  ( p).  But  they 
may  be  exempt  from  it  under  particular  circumstances; 
for  the  trustees  of  a  turnpike  road  may,  in  certain  cases, 
enter  into  contract  with  such  parties,  and  imdertake  to 
repair  exclusively  out  of  the  trust  (y);  and  where  any 
contract  of  this  description  is  in  force,  the  persons  ori- 
ginally liable  are  of  course  discharged  from  all  responsi- 
bility. The  turnpike  trusts  are  very  numerous;  but 
there  is  one,  which,  from  its  importance,  deserves  a  spe- 
cific notice.  It  is  that  of  the  **  turnpike  roads  of  the 
metropolis,  north  of  the  Thames ;"  the  different  trusts  of 
which  were  consolidated  into  one  by  7  Geo.  IV.  c.  cxKi, 
amended  by  10  Geo.  IV.  c.  59. 

With  respect  to  those  highways,  or  parts  of  highways, 
which  pass  through  and  form  the  streets  of  towns,  we 
may  observe  that  they  are  generally  the  subject  of  dis- 
tinct provision,  under  acts  of  parliament  of  another  kind, 

(  p)  See  7  &  8  Geo.  4,  c.  24,  s.      sey  o.  Storey,  4  BI.  &  Adol.  109. 
17  ;  3  Geo.  4,  c.  126,  s.  110 ;  R.  o.  (?)  3  Geo.  4,  c.  126,  ss.  106,  107, 

Netherthong,  2  B.  &  A.  179 ;   Bus-      108. 
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usually  called  Paving  Acts{s).  In  10  &  11  Vict,  c  34,  a 
consoUdation  will  be  found  of  the  proYisions  ordinarily 
introduced  into  Acts  of  this  description. 

Having  thus  taken  some  view  of  the  general  state  of 
the  law  relative  to  public  roads  and  bridges,  we  propose 
now  to  take  some  short  notice  of  the  particular  practical 
provisions  applicable. — I.  To  highways  in  general  II.  To 
turnpike  roads. 

I.  Highways  in  general. — Some  of  these  are  regulated  by 

5  &  6  Will.  IV.  c.  50(0,— as  amended  by  4  &  5  Vict 
cc.  51,  59,  and  8  &  9  Vict.  c.  71, — and  others  by  a  re- 
cent Act  on  the  same  subject,  viz.,  25  &  26  Vict.  c.  61, 
intituled  "  An  Act  for  the  better  Management  of  High- 
ways in  England."  We  will  first  consider  the  provisions 
of  the  former  statutes  («). 

The  general  plan  of  these  Acts  is,  to  place  highways  under 
the  care  of  surveyors,  to  be  appointed  for  the  respective 
parishes,  (subject  to  a  superintending  power  to  be  exer- 
cised, in  certain  cases,  by  the  justices  of  the  peace,  at 
special  sessions  to  be  holden  for  the  highways ;)  and  to 
provide  for  the  expenses  connected  with  this  subject  by 
a  rate  on  the  occupiers  of  land,  to  be  made  and  levied 
by  the  surveyor,  upon  the  same  principle  (generally)  as 
the  poor  rate(x).      A  surveyor  of  the  highways  is  to 

(s)  As  to  the  Acts  for   paving,  (See  R.  v.  Mawgan,  8  A.  &  £.  496.) 
lighting,  &c.,  in  boroughs,  see  20  (u)  The  5&  6  Will.  4,  c.  50,  ap. 

6  21  Vict,  c  50,  ss.  2 — 4.  As  to  plies  to  all  highways  not  otherwise 
the  enactments  in  regard  to  streets  provided  tor.  Bnt  roads,  pave- 
and  highways  passing  through  dia-  ments,  bridges,  and  turnpike  roads 
tricts  which  have  adopted  the  Local  falling  under  local  or  personal  acts 
Government  Act,  1858,  (21  &  22  of  parliament,  are  not  affected  by  it. 
Vict  c  98,)  see  11  &  12  Vict  c  68,  As  to  the  highways  of  South  Wales, 
s.  70 ;  '21  k  22  Vict  c.  98,  ss.  36—  they  are  especially  regulated  by  23 
48;  24  &  25  Vict  c.  61,  s.  9;  25  &  24  Vict  c.  68  (repealing  14  &  15 
&  26  Vict  c.  61,  s.  7.  And  as  to  Vict  c.  16) ;  but,  in  all  poinU  not 
the  streets  of  the  metropolis,  see  57  otherwise  provided  for  therein,  are 
Geo.  3,  c.  czxix,  and  25  k  26  Vict.  within  the  5  &  6  Will.  4,  c.  50.  (And 
c.  61,  s.  7  ;  c.  102,  s.  73  et  seq.  see  25  &  26  Vict  c.  61,  s.  7.) 

(/)  By  this  statute,  all  former  en-  (x)  5  &  6  Will.  4,  c.  50,  ss.  27, 1 13. 

actments  on  the  subject  are  repealed.      (See  Reg.  v.  Randall,  4  £11.  &  BL 
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be  elected  annuaUy,  by  the  inhabitants  in  vestiy  asaem-^ 
bled  (y) ;  and  is  to  possess  certain  qualifications  in  point 
of  property.  When  elected,  he  is  compellable— unless  he 
can  show  some  grounds  of  exemption  (z) — ^to  take  upon 
himself  the  office ;  but  he  is  permitted  to  appoint  a  de* 
puty,  who  is  subject  to  the  same  responsibilities  with  his 
principal  (a).  The  vestry  may  appoint  a  surveyor  if  they 
think  proper,  with  a  salary  (ft).  Any  two  or  more  pa* 
rishes  may, — by  mutual  agreement  and  by  consent  of  the 
justices  of  the  peace  at  special  sessions,  or  at  quarter 
sessions  (according  to  circumstances), — ^be  united  into  one 
district,  for  the  purposes  of  the  Act,  under  the  superin- 
tendence of  a  district  surveyor  (c).  This  officer,  however, 
is  to  have  no  authority  to  make  or  levy  the  rate;  but  each 
parish  must  elect  its  own  separate  surveyor  for  that  pur- 
pose {dy  On  the  other  hand,  in  large  parishes,  the  duties 
of  the  office  of  surveyor  may  be  committed  to  more  than 
one  person.  For  where  a  parish  has  a  population  of 
more  than  five  thousand,  a  board  of  surveyors  may  be 
appointed,  to  be  called  the  ^'  Board  for  repair  of  the 
highways'^  in  that  parish ;  and  such  board  is  authorized 
to  appoint  collectors,  an  assistant  surveyor  (e),  a  clerk, 
and  a  treasurer  (/)• 

The  principal  duty  of  the  surveyor  is  to  keep  the  parish 


664.)  As  to  the  recovery  of  the  costs 
of  distraining  for  highway  rates,  and 
the  course  of  proceeding  on  such 
distress,  see  12  &  13  Vict  c.  14.  As 
to  the  power  of  vestries  to  order  that 
the  owmr,  instead  of  the  oectfpter, 
shall  he  assessed  to  highway  rate, 
in  the  case  of  tenements  not  ex- 
ceeding 6/.  per  annum  in  rateable 
yearly  value,  see  18  &  14  Vict. 
c99. 

(y)  5  &  6  Will.  4,  c.  50,  s.  6.  As 
to  the  election  and  appointment  of 
surveyor,  see  R.  v.  Best,  2  N.  S.  C. 
665 ;  Reg.  V.  Justices  of  Surrey,  5 


D.  &  L.  40. 

(s)  The  same  grounds  of  exemp- 
tion that  apply  to  an  overseer  of  the 
poor  (vide  sup.  p.  166,  n.)  hold  also 
as  to  a  surveyor  of  the  roads. 

(a)  5  &  6  Will.  4,  c.  50,  so.  7,  8. 

(6)  Sect  9. 

(e)  Sects.  13—15;  R.  o.  King's 
Newton,  1  B.  &  AdoL  826. 

{d)  Sects.  16,  17  ;  R.  v.  Bush,  9 
Ad.  &  E.  820. 

(«)  See  Adams,  app.  o.  Lakeman, 
rcsp.  1  £11.  Bl.  &  £11.  615. 

(/)  Sect  18. 
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highways  in  repair(5r).  Where  any  of  them  is  out 
of  order^  complaint  may  be  made  to  any  justice  of  the 
peace^  (on  the  oath  of  one  witness,)  who  may  grant  a 
summons  thereon:  but  the  charge  is  to  be  heard  before 
the  justices  at  special  sessions  for  the  highways;  and  if 
those  justices— either  on  their  own  view,  or  on  the  report 
of  an  inspector  to  be  appointed  by  them  for  the  purpose, — 
find  that  the  highway  is  not  in  thorough  and  effectual 
repair,  they  may  convict  the  surveyor  in  a  penalty  not  ex- 
ceeding 5/.,  and  order  him  to  repair  within  a  limited  time. 
If  the  order  is  not  complied  with,  he  incurs  the  fiirther 
forfeiture  of  such  sum  as  shall  be  judged  adequate  to  the 
probable  expense  of  the  repairs  required ;  and  the  money 
is  to  be  applied  accordingly  to  that  purpose  (A).  The 
same  course  of  proceeding,  mutatis  mutandis,  is  applicable 
to  the  case  where  a  body  corporate  or  private  person  is 
chargeable  ratione  tenurtSy — and  if  the  highway  is  part  of 
a  turnpike  road^  the  justices  are  to  summon  the  treasurer, 
surveyor  or  other  oflSicer  of  the  trust,  and  to  make  such 
order  upon  him  as  is  already  stated  with  regard  to  the 
parish  surveyor  (t).  They  have  however  no  power  to  make 
an  order,  in  any  case  where  the  obligation  of  repairing 
comes  into  question  (A).  The  only  remedy,  where  that 
occurs,  is  by  indictment ;  and  this  is  to  be  preferred  by 
order  of  the  justices  against  the  parish  or  party  charged 
before  them,  at  the  next  assizes  or  quarter  sessions  for  the 
county  or  place  where  the  highway  is  situate  (/). 

Any  injury  whatever  done  to  a  highway,  by  which  it 
is  rendered  less  commodious  to  the  passengers,  is  a  public 
nuisance,  and  an  indictable  offence  at  common  law  {m) ;  and 
any  person  is  at  liberty  to  abate  the  nuisance  by  remov- 
es) 5  &  6  WiU.  4,  c.  60,  s.  6.  (m)  By  24  k  25  Vict.  c.  70,  the  use 
(A)  Sect  94.                                         of  heomotivet  on  roads,  is  regulated, 
(i)  Ibid.                                               and  the  tolls  to  be  levied  thereon. 
{k)  Ibid.                                               By  sect  7  it  is  provided,  that  who- 
(f)  Sect  95.    See.  The  Queen  o.      soever  shall  use  upon  any  highway 
Amould,  8  £11.  &  Bl.  550.                     a  locomotive  engine,  which  shall  be 
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ing  the  materials  (n).  But  by  5  &  6  WilL  4,  c.  50,  the 
surveyor  is  specially  required  to  remove  all  obstructions  on 
the  highways,  and  to  impound  cattle  found  straying  there- 
on (p) ;  and  the  statute  provides  that  any  person  or  per- 
sons committing  such  particular  nuisances  as  it  enumerates 
in  highways, — or  (in  general)  doing  injury  to  the  same,  or 
obstructing  the  free  passage  thereof,— shall  incur  a  for- 
feiture not  exceeding  40*.  (p). 

By  the  common  law,  the  course  of  an  antient  highway 
could  not  be  changed  without  the  king's  licence,  to  be  ob- 
tained after  suing  out  a  writ  of  ad  gnod  damnum,  and  the 
finding  of  an  inquisition  thereon,  that  the  alteration  would 
not  be  prejudicial  to  the  public  (q).  But  by  5  &  6  Will.  IV. 
c.  50,  any  two  justices  of  the  division  may  (subject  to  certain 
conditions  and  restrictions)  order  highways  to  be  widened 
or  enlarged  (r).  The  inhabitants  in  vestry  assembled  may 
also  direct  the  surveyor  to  apply  to  two  justices  of  the  di- 
vision, to  examine  a  highway  with  a  view  to  its  being 
diverted  or  stopped  up ;  and  if  a  certificate  of  the  justices 
in  &vour  of  such  proceeding  is  sent  to  the  quarter  sessions, 
the  justices  there  assembled  are  to  make  the  order  accord- 
ingly («).  But,  in  case  of  a  diversion,  the  proceeding 
must  be  by  consent  of  the  owner  of  the  lands  through  which 
the  new  highway  is  to  pass  {t).  And  in  either  case,  any 
person  who  may  think  himself  aggrieved  by  the  proceed- 
ing, may  appeal  fcoxn  the  certificate  of  the  justices  to  the 
quarter  sessions,  before  the  order  of  that  court  is  made  («); 

so  conitructed  or  used  as  to  cause  a  (p)  6  8c6  Will.  4,  c.  50,  ss.  72, 74. 

public  or  private  nuitanee,  shall  be  (v)  1  Hawk.  P.  C.  c.  76,  s.  8 ; 

liable  to  any  indictment  or  action  Fowler  v.  Sanders,  Cr.  Jac.  446. 

which  could,  but  for  the  passing  of  (r)  5  &  6  WilL  4,  c.  50,  s.  82. 

that   Act,    have    been   maintained  (#)  Sects.  84,  91. 

against  him.  (0  Sect  85 ;  see  The  Queen  v. 

(n)  1  Hawk.  P.  C.  c.  76,  ss«48, 61 ;  Justices  of  Worcestershire,  8  £11.  & 

Marriott tf.  Stanley,  1  M.  &  6r.568;  Bl.  477. 

Brook  V.  Jenney,  1  Gale  &  D.  567.  (n)   Sect.   88 ;    see    Selwood    o. 

(o)  5  &  6  Will.  4,  c.  50,  ss.  64—  Mount,  1  Q.  B.  726 ;  The  Queen  v. 

69,  &c.     See  Keane  o.  Reynolds,  3  Justices  of  Lancashire,  8  Ell.  &  Bl. 

Ell.  &  BL  748.  568. 
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and  the  propriety  of  the  stoppage  or  diyendon  is  then  to 
be  determined  bj  a  jury  (A). 

The  STStem  of  regulation  established  hy  the  Acts  of 
which  we  hare  hitherto  treated,  not  being  found  to  work 
in  all  places  in  a  satis&ctoiy  manner,  the  other  Act  above 
referred  to  (25  &  26  Vict  a  61)  has  now  been  passed, 
which,  without  disturbing  generally  the  operation  of  the 
5  &  6  WilL  IV.  c.  50  (which  it  describes  as  the  principal 
Act),  establishes  a  fresh  plan  which  any  particular  county 
is  at  liberty  to  adopt  for  the  management  of  its  high- 
ways. By  this  statute,  the  justices  of  any  county  are 
empowered  by  order  of  sessions  (/)  to  form  it,  or  part  of  it, 
into  a  highway  district^  which  shall  be  goremed  by  a 
highway  board(m);  and  in  such  board  shall  vest  all  the 
property,  liabilities,  and  (in  general)  all  the  powers  which 
preriously  belonged  to  any  surveyor  of  any  parish,  forming 
part  of  the  district(n).  This  highway  board  is  to  consist 
of  waywardenSf^who  are  to  be  annually  elected  in  the 
same  manner,  and  subject  to  the  same  qualification,  as 
surveyors  of  the  highways,  fix)m  the  several  parishes 
within  the  district  (a), — ^together  with  the  justices  acting 
for  the  county,  and  residing  within  the  district  (p).  And 
the  duties,  powers  and  liiJ>ilitie8  of  such  highway  board 
(who  are  to  appoint  a  treasurer,  clerk  and  district  surveyor) 
may  be  stated,  generally,  to  be  the  same  as  those  thrown 
by  the  5  &  6  WilL  IV.  c.  50,  upon  surveyors  of  the  high- 
way8(9).  And  an  analogous  mode  of  proceeding  is  given 
by  the  new  Act,  to  compel  such  board  to  perform  its  duties 
as  has  been  already  mentioned  in  reference  to  such  sur- 

{k)  5  &  6  Will.  4,  c.  50,  s.  89.  formed  in  the  county,  or  ib  a  part 

(0  A  provMonal  order  is  to  issue  of  it.    (Ibid,  sect  5,  Schedule  A.) 

in  the  first  instance,  which  must  be  (ft)  Sect  1 1. 

afterwards  confirmed  at  a  subsequent  (o)  Sects.  9, 10. 

sessions.     (25   &  26  Vict.  c.  61,  (p)  Sect  9. 

ss.  5,  6.)  (q)  Sect  17.    See,  however,  cer- 

(m)  25  &  26  Vict  c.  61,  ss.  5^9.  tain  exceptions,  ibid.  sect.  42. 

More  districts    than  one,  may  be 
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veyors  (r).  And  with  regard  to  the  expenses  incnrred  by 
the  board,  certain  of  these  are  authorized  to  be  chai^d 
upon  a  district  fundy  to  which  the  several  parishes  forming 
the  district  are  to  contribute ;  but  the  other  expenses,  and, 
in  particular,  the  expenses  of  maintaining  and  keeping  in 
repair  its  own  highways,  (as  in  places  where  this  Act  is 
not  adopted,)  are  a  separate  charge  on  each  parish  («), 
and  the  sum  required  is  to  be  raised  and  paid  over  to 
the  treasurer  of  the  board  by  the  overseers,  out  of  the  poor 
rates  (/). 


II.  Turnpike  roads.— These  do  not  in  general  fidl  within 
the  operation  of  the  statutes  relative  to  highways  (tt);  but 
are  regulated,  primarily,  by  the  local  Acts  relative  to  each 
particular  road, — which  (though  temporary)  are  continued 
by  the  legislature  from  time  to  time  as  they  are  about  to  ex- 
pire (x): — and,  in  the  next  place,  by  statutes  of  a  general 
description,  applicable  (with  very  few  exceptions)  to  all 
turnpike  roads; — ^that  is,  all  roads  maintained  by  tolls 
and  placed  under  the  management  of  trustees  or  com- 
missioners for  a  limited  period  of  time(y).  Of  these 
general  turnpike  Acts,  the  3  Geo.  IV.  c.  126,  is  the  prin- 
cipal (z). 


(r)  26  8i26  Vict.  c.  61,  ss.  18, 19. 
Vide  Bup.  pp.  247—249. 

{»)  Sect.  20.  Any  waywarden  or 
ratepayer  of  any  pariah  charged, 
may  appeal  to  sessions  (sect  26). 

(*)  No  contribution,  howeyer,  is 
to  be  required  from  any  parish  at 
any  one  time,  in  excess  of  lOd,  in 
the  pound,  or  in  the  aggregate  in 
any  one  year  in  excess  of  2s,  6d,  in 
the  pound,  except  with  consent  of 
four- fifths  of  the  ratepayers.  And 
if  for  a  period  of  seven  years  prior 
to  the  Act,  there  has  been  a  highway 
rate  levied  in  any  parish  in  respect 
of  property  not  subject  to  be  as- 
sessed to  poor  rates,  such  property  is 


still  so  to  be  assessed ;  but  in  this 
case,  the  monies  are  to  be  raised  and 
paid  by  the  wajrwarden  of  the  parish, 
and  not  the  overaeera  (sect  21). 

(u)  5&  6  Will.  4,  c.  50,  8.113; 
25&26  Victc.61,  S.7. 

(x)  See  the  last  of  these  Acts  for 
continuance,  25  &  26  Vict  c.  72. 

(y)  See  4  Geo.  4,  c.  95,  s.  90 ;  8 
Chitty's  Bum,  177. 

(f)  Enactments  with  regard  to 
the  regulation  of  turnpike  roads  are 
also  contained  in  the  following  sta- 
tutes:— 4  Geo.  4,  cc.  16,  95 ;  5  Geo. 
4,  c.  69 ;  7  &  8  Gea  4,  c.  24 ;  9  Geo. 
4,0.77;  1  &2WiI1.4,  C.25;  2&3 
Will  4,  c.  124 ;  3  &  4  Will.  4.  c.  80 ; 


252  BK.  IV.  OF  PUBLIC  RIGHTS. — ^PT.  IH.  SOCIAL  ECONOMY. 

The  general  effect  of  their  leading  provisions  is  as  fol- 
lows : — 

Every  trustee  or  commissioner  of  a  turnpike  road  must 
possess  a  certain  qualification  in  point  of  property  (e) ; — 
must  be  sworn  to  the  due  execution  of  his  duties  (/) ;  and 
is  prohibited  fix)m  holding  any  profitable  office  or  contract, 
under  the  Act  of  which  he  is  trustee  (jg).  The  justices  of 
the  peace  of  the  different  counties  or  divisions  through 
which  the  road  passes  arcj  ex  officio,  commissioners  of  the 
trust  (A). 

The  trustees  are  not  only  to  maintain  and  keep  in  repair 
roads  concunitted  to  their  management ;  but  to  construct 
and  maintain  causeways  at  the  sides  of  them  for  the  use  of 
foot  passengers  (i) ;  to  place  milestones  (A) ;  and  to  widen, 
divert,  or  improve  the  roads  as  they  shall  think  proper. 
And,  for  the  latter  purpose,  they  are  empowered  to  purchase 
land;  and,  (subject  to  certain  conditions  and  restrictions,) 
to  turn  the  road  over  the  property  of  individuals  (/)>  and  to 
take  materials  fi'om  the  lands  of  private  owners  (m).  To 
fiusilitate  the  performance  of  the  duty  relative  to  repairs, 
they  are  also  empowered,  (if  they  think  proper,)  to  con- 
tract, by  the  year  or  otherwise,  with  any  person  for  re- 
pairing or  amending  the  road,  or  any  bridges  or  buildings 
thereon  (n). 

The  trustees  are  also  bound  to  prevent  or  remove 
all  nuisances  and  annoyances  on  the  roads  under  their 
management ;    and   they  are  to  direct  prosecutions  for 

4  &  5  Will.  4,  c.  81 ;  5  &  6  Will.  4,  (g)  3  Geo.  4,  c.  126,  8.  65. 

c.  18;  2  &  S  Vict  c. 46;  8  &  4  Vict  (A)  Ibid.  s.  61. 

c.  39;  4  &  5  Vict  cc.  33,  51 ;  12  &  (i)  Ibid. ss.  Ill,  112.    See  Love- 

13  Vict  c.  46;  14  &  15  Vict  c.  38.  ridge  v.  Hodsoll,  2  B.  &  Ad.  602; 

See  as  to  the  turnpike  roads  in  South  R.  v.  Higgins,  5  B.  &  Adol.  555. 

Wales,  7  &  8  Vict.  c.  91 ;  8  &  9  Vict  (k)  3  Geo.  4,  c.  126,  s.  1 19. 

c.  61 ;   and   10  &   11  Vict  c  72.  (/)  9  Geo.  4,  c.  77,  s.  9;  4  Geo. 

See,  also,  the  Acto  cited  post,  p.  254,  4,  c.  95,  s.  65;  3  Geo.  4,  c.  126, 

n.  (g).  s.  84. 

(e)  3  Geo.  4,  c.  126,  s.  62.  (m)  3  Geo.  4,  c.  126,  s.  97. 

(/)  4  Geo.  4,  c  95,  s.  82.  (n)  4  Geo.  4,  c.  95,  s.  78. 
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these  offences,  or  any  other  offence,  committed  on  the 
same  (o). 

To  meet  the  expenses  incurred,  the  trustees  are  to  erect 
toll  gates  (p) ;  and  the  tolls  are  to  be  taken  every  day, — the 
computation  of  them  being  from  twelve  at  night  to  twelve 
the  night  following  (q).  They  are  to  put  up  at  every  toll 
gate  a  table  of  tolls,  and  to  provide  toll  tickets  to  acknow- 
ledge the  receipt  (r).  No  person,  unless  exempted,  is  to 
pass  without  paying  («) :  and  if  a  passenger  liable  to  pay 
refuses,  the  collector  may  seize  and  distrain  the  beast  or 
carriage,  or  any  of  the  goods  and  chattels  of  the  pas* 
senger;  and,  in  default  of  payment  for  four  days,  may 
sell  the  distress  {t\  If  any  dispute  -arises  about  the 
amount  of  the  toll  due,  or  the  charges  of  a  distress,  it  may 
be  settled  by  any  justice  of  the  peace  acting  for  the  place 
where  the  toll  gate  is  situate  (a?).  Of  the  various  cases  of 
exemption  from  tolls,  we  shall  only  notice  the  following : — 
No  toll  is  to  be  taken  on  horses  or  carriages  in  attendance 
on  her  Majesty,  or  on  any  of  the  royal  fiunily,  or  returning 
therefrom  (y ) :  nor  from  officers  or  soldiers  in  uniform  (z) ; 
nor  from  volimteers  on  duty  and  in  uniform  (a) ;  nor  on  car- 
riages employed  in  (or  retiuning  from)  the  conveyance  of 
materials  for  turnpike  roads  or  highways ;  nor  (in  go^eral) 
on  those  employed  in  the  conveyance  of  manurcr^Jr  of  im- 
plements of  industry  (ft),  or  of  produce  grown  on  the  land 

(o)  S  Geo.  4,  c.  126,  s.  183.  4,  c.  95,  8.  24. 

if)  9  Geo.  4,  c.  77,  8.  5.  (z)  See  6  &  6  Vict.  c.  12,  b.  62,  (a 

(q)  Ibid.  B.  16.  provision  re-enacted  in  the  Annual 

(r)  3  Geo.  4,  c.  126,  8. 37 ;  4  Geo.  Mutiny  Acts  of  later  dates) ;  and  as 

4,  c.  95,  s.  28.  to  the  exemption  of  the  police,  see 

(«)  As  to  3  Geo.  4,  c.  126,  ss.  41,  2  &  3  Vict.  c.  47,  s.  10;   8  &  4 

139,  see  R.  v.  Irving,  12  Q.  B.  429.  Vict.  c.  88,  s.  1 ;  14  &  15  Vict  c.  88, 

(0  3  Geo.  4,  c.  126,  s.  89.  s.  4. 

(x)  Ibid.  B.  4a     As  to  toll  col.  (a)  24  &  25  Vict.  c.  126. 

lectors,  and  the  mode  of  proceeding  {b)  As  to  what  these  words   in- 

against  them  in  case  of  misconduct,  elude,  see  14  &  15  Vict.  c.  88,  s.  4. 

see  lb.  8.  52  ;  4  Geo.  4,  c.  95,  ss.  80,  By  18  &  14  Vict  c.  79,  s.  8,  the 

50 ;  R.  V.  Hants  (Justices),  1  B.  &  trustees   may,   with  approval  of  a 

Adol.  84,  654.  principal  secretary  of  state,  reduce 

(y)  8  Geo.  4,  c«  126,  s.  82  ;  4  Geo.  or  take  off  the  tolls  on  beasts  or 
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of  the  owner,  and  not  sold  or  going  to  be  sold  (c).  An  ex- 
emption is  also  allowed  (where  the  turnpike  gate  in  question 
is  not  within  fire  miles  of  the  Boyal  Exchange  or  West- 
minster Hall,)  to  any  person  going  to. or  returning  from 
his  proper  parochial  church  or  chapel, — or  his  usual  place 
of  religious  worship  tolerated  by  law, — on  Sundays,  or 
any  day  on  which  divine  service  is  by  authority  ordered 
to  be  celebrated  (e{).  Parishioners  also  are  exempted  in 
attending  or  returning  from  the  funeral  of  persons,  who  die 
and  are  buried  in  the  parish  in  which  the  turnpike  road 
lies;  as  also  are  rectors,  vicars, or  curates  going  to,  or  return- 
ing from,  their  parochial  duties ;  and  persons  going  to,  or 
returning  from,  the  election  of  a  member  for  the  county  in 
which  the  road  is  situated :  and  horses  or  other  cattle,  and 
vehicles  of  all  descriptions,  are  also  exempted  which  only 
cross  the  road,  or  do  not  pass  above  a  hundred  yards 
thereon  (e).  It  is  to  be  observed,  however,  that  any  per- 
son claiming  or  taking  an  exemption,  by  fraudulent  means, 
is  liable  to  be  convicted  in  a  penalty  not  exceeding  5/.  (/). 
The  trustees  are  empowered,  on  obtaimng  the  previous 
consent  in  writing  of  a  secretary  of  state,  to  borrow 
money,  as  they  may  think  proper,  on  the  credit  of  the 
toUs ;  and  may  mortgage  than,  by  way  of  security,  to  the 
lenders  (^r).     They  may  also  let  them  to  fium  for  three 

carriages  used  in  conveying  lime  for  (/)  S  &  4  Vict.  c.  S3,  s.  36. 

the  improvement  of  land.  <^)  3  &  4  Vict.  c.  83,  s.  81.    See 

(e)  8  Geo.  4,  c.  126,  s.  82  ;  5  &  12  &  18  Vict  c.  87;  18  &  14  Vict 

6  WiU.  4,  c.  18  ;  8  &  4  Vict  c.5l;  c  79;  17  &  18  Vict  c. 68,  for  pro. 

14  &  16  Vict.  c.  88,  8.  4 ;  see  R.  o.  visions  with  respect  to  mortgages  of 

Adams,  6  M.  &  S.  62.  turnpike  tolb ;  and  14  &  16  Vict 

{d)  8  Geo.  4,  c.  126,  ss.  82,  88 ;  c.  88  *,  16  k  16  Vict  c.  88 ;  17  &  18 

see  Lewis  v.  Hammond,  2  B.  &  A.  .  Vict  c.  61 ;  18  &  19  Vict  c  102 ; 

206.  19  &  20  Vict  c.  12  s  20  &  21  Vict 

(0)  3  Geo.  4,  c.  126,  s.  82;  8  8c  4  c.  9  ;  21  &  22  Vict,  c  80 ;  22  &  28 

Vict  c.  88  ;  see  Harris  o.  Morrice,  Vict  c  33  ;  23  &  24  Vict  c.  70;  c 

10  Mee.  &  W.260 ;  Gerrard  o.  Par-  78,  s.  8 ;  24  &  26  Vict  c.  46,  s.  2, 

ker,  7  EIL  &  Bl.  408 ;  Veitch  v.  The  as  to  arrangements  for  relief  of  in- 

Tnistees  of  Exeter  Roads,  8  £1L  &  solvent  turnpike  trusts ;  and  4  &  6 

Bl.  986.  Vict  c  69,  and  28  &  24  Vict  c.  67, 
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years  at  a  time  (A),  subject  to  such  regulations  as  the  Acts 
prescribe — may  compoimd  for  them  with  any  person  or 
persons  for  a  year  at  a  time — may  reduce  them  (by  consent 
of  creditors),— or  may  advance  them  to  £he  full  amount 
authorized  by  the  particular  Act  (i). 

as  to  the  application  o(  highway  rates  4,  c.  126,  s.  4S ;  see  R.  v.  Trustees 

to  the  repair  of  turnpike  roads.  of  Bury  and  Stratton  Roads,  4  B.  & 

(A)  3  &  4  Vict  c.  83,  s.  55.  C.  361. 

(0  4  Gea  4,  c  95,  s.  13;  3  Geo. 
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CHAPTER  VIII. 

OF  THE  LAWS  RELATING  TO  NAVIGATION, — AND  TO 
THE  MERCANTILE  MARINE. 


In  attempting  to  exhibit,  in  a  condensed  form,  the  prin- 
cipal laws  relating  to  the  extensive  subject  indicated  in  the 
title  to  this  chapter,  we  shall  distribute  our  statement  under 
the  following  heads :  — 

I.  The  laws  relating  to  navigation. 
II.  The  laws  relating  to  the  ownership,  registration, 
and  transfer  of  merchant  ships. 

III.  The  laws  relating  to  merchant  seamen. 

IV.  The  laws  relating  to  pilotage. 

V.  The  laws  relating  to  lighthouses,  beacons,  and 
sea  marks. 
VI.  The  laws  relating  to  the  liability  of  shipowners 

for  loss  or  damage. 
VII.  The  laws  relating  to  fisheries. 

I.  The  laws  of  navigation,  which  we  shall  have  occasion 
to  consider,  are  those  which  concern  the  united  kingdom 
and  the  British  possessions  in  general,  in  reference  to  the 
trading  intercourse  which  foreign  countries  are  allowed  to 
hold  with  them. 

This  subject  was  formerly  regulated  by  the  celebrated 
Navigation  Act  passed  in  the  reign  of  Charles  the  second. 
Of  this  statute  Blackstone  observes  (a),  that  it  was  an  im- 

(a)  1  Bl.  Cora.  418. 
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provement  on  our  earlier  system,  which  was  [framed  in 
1650  (ft),  and  with  a  narrow  partial  view  ;  being  intended 
to  mortify  our  own  sugar  islands,  which  were  disaffected 
to  the  Parliament,  and  still  held  out  for  Charles  the  second, 
by  stopping  the  gainful  trade  which  they  carried  on  with 
the  Dutch  (c)  ;  and  at  the  same  time  to  clip  the  wings  of 
those  our  opulent  and  aspiring  neighbours.]  This  original 
navigation  law  [prohibited  all  ships  of  foreign  nations  from 
trading  with  any  English  plantation  without  licence  from 
the  coimcil  of  state.  In  1651,  the  prohibition  was  ex- 
tended also  to  the  mother  coimtry:  and  no  goods  were 
suffered  to  be  imported  into  England,  or  any  of  its  de- 
pendencies, in  any  other  than  English  bottoms,  or  in  the 
ships  of  that  European  nation  of  which  the  merchandize 
imported  was  the  genuine  growth  or  manufitcture.  ]  At 
the  Restoration,  the  former  provisions  were  continued  by 
the  12  Car.  II.  c.  18  (being  the  Navigation  Act  first  above 
referred  to),  with  the  material  addition  of  requiring  that 
the  master  and  three-fourths  of  the  mariners  should  also 
be  British  subjects, — the  object  of  this  Act,  as  may  be 
gathered  from  its  preamble,  being  to  encourage,  by  the 
exclusion  of  foreign  competitors,  the  ships,  seamen,  and 
commerce  of  Great  Britain. 

In  the  reign  of  King  George  the  fourth  both  this 
statute  and  all  the  other  navigation  Acts  then  in  force  were 
repealed,  and  a  new  system  of  regulations  established  in 
their  place  ((f)  ;  and  this  branch  of  the  law  was  afterwards 
amended  and  consolidated  by  various  Acts  in  the  reign  of 
King  William  the  fourth  (c),  and  of  her  present  majesty  (/  ) ; 
but  none  of  these  changes  involved  any  departure  from  the 
policy  of  encouraging  our  mercantile  marine  and  com- 
merce, by  prohibitions  of  such  nature  in  general  as  above 
described.     More  recently,  however,  under  the  influence 

(b)  Scobell,  132.  55,  59. 

(e)  Mod.  Univ.  Hist.  xii.  289.  (/)  See  8  &  9  Vict.  cc.  88,  89, 

(d)  See  6  Geo..4,  c.  105.  93. 

(e)  See  8  &  4  Will.  4,   cc.  54, 

VOL.  III.  8 
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of  the  doctrines  commonly  designated  as  those  of  free 
trade  (^)9  a  new  course  of  legislation  has  been  pursued 
continually  receding  fix)m  that  policy  (A),  until  at  length  it 
has  been  relinquished  altogether ;  except  only  as  regards 
the  trade  from  one  part  of  any  British  possession  in 
Asia,  A&ica  and  America,  to  another  part  of  the  same 
possession  (t)— as  to  which  the  law  still  is  that  it  shall 
not  be  carried  on  except  in  British  ships  (A):  though, 
upon  an  address  from  the  legislatures  of  any  such  posses- 
sions praying  that  the  conveyance  of  goods  or  passengers 
may  take  place,  as  &r  as  they  are  concerned,  free  from 
such  restriction,  her  majesty  is  empowered  to  authorize 
it  by  order  in  council  accordingly,  on  such  terms  as  she 
may  think  fit(/).  In  other  respects  foreign  vessels  are 
now  generally  allowed  a  free  commercial  intercourse  with 
this  country  and  its  dependencies,  upon  terms  of  perfect 
equality  with  our  own  yessels — a  concession  qualified, 
however,  by  some  very  important  provisions  tending  to 
confine  it  to  such  nations  as  consent,  on  the  other  hand,  to 

(g)  Ai  regards  tbe  subject  now  in  **  opulencei  the  Act  of  Navigation 

question,  these  doctrines  are  not  of  '<  is  perhaps  the  wisest  of  all  the 

merely  recent  application.    It  was  **  commercial  regulations  of  Eng- 

held  by  Adam  Smith,  that  the  Act  «  land."    (Wealth  of  Nationa»  voL 

of  Navigation  ''was  not  favourable  2,  p.  194.) 

*'  to  foreign  commerce,  or  the  growth  (h)  This  commenced  with  the  sta- 

**  of  that  opulence  which  can  arise  tute  12  &  18  Vict  e.  29,  which  re- 

'*  from  it ;  that  a  nation  will  be  most  pealed  8  &  9  Vict.  c.  88,  and  has 

"  likely  to  buy  cheap,  when  by  the  since  been  itself  repealed  by  17  &  18 

"  most  perfect  freedom  of  trade  it  Vict.  c.  120. 

*'  encourages  all  nations  to  bring  to  (t)  Of  the  other  restrictions  for- 

"  it  the  goods  which  it  has  occasion  merly  existing,  those  which  were 

*' to  purchase;  and  for  Ae  same  rea-  longest  retained  were  such  as  re- 

"  son  it  will  be  most  likely  to  sell  lated  to  the  coasting  trade  of  the 

"  dear,  when  its  markets  are  thus  United  Kingdom  and  the  Channel 

"  filled  with  the  greatest  number  of  Islands.    (See  12  &  IS  Vict.  c.  29 ; 

'<  buyers."     He  remarks,  however,  17  &  18  Vict  c.  5;  18  &  19  Vict 

that "  the  defence  of  Great  Britain  c.  96,  ss.  13,  14, 15.) 

'*  depends  very  much  upon  the  num-  (k)  See  16  &  17  Vict  c  107,  8. 

"  ber  of  its  sailors  and  shipping;"  163. 

and  concludes  that,  **  as  defence  is  (/)  Ibid.  s.  328. 
''  of  much  more  importance   than 
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concede  to  us  a  reciprocal  and  equal  freedom.  For  by  16 
&  17  Vict  c.  107,  88. 324— 326  (m),  and  by  18  &  19  Vict. 
c.  96,  8.  15  (ft),  it  IB  enacted,  that  if  it  shall  be  made 
appear  to  her  majesty,  that  British  ressels  are  subject  in 
any  foreign  country  to  any  prohibitions  or  restrictions  as 
to  the  voyages  in  which  diey  may  engage,  or  the  articles 
which  they  may  import  or  export,  her  majesty  may,  by 
order  in  comicil,  impose  such  prohibitions  and  restrictions 
upon  the  ships  of  such  country  in  reference  to  the  same 
subject,  as  she  may  think  fit,— so  as  to  {dace  such  ships 
as  nearly  as  possible  on  the  same  footing  as  that  on 
which  British  ships  are  placed  in  the  ports  of  the  country 
to  which  the  former  ships  belong : — and  further,  that  if  it 
shall  appear  to  her  majesty  that  British  ships  are  directly 
or  indirectly  subject  in  any  foreign  country  to  dtUies  or 
charges  from  which  the  national  vessels  of  such  country 
are  exempt ;  or  that  any  duties  are  imposed  there  upon 
articles  imported  or  exported  in  British  ships,  which  are 
not  equally  imposed  upon  the  like  articles  in  national  ves- 
sels; or  that  any  preference  whatsoever  is  shovon,  either 
directly  or  indirectly,  to  national  vessels  over  British  ves- 
sels, or  to  articles  imported  or  exported  in  the  former, 
over  the  like  articles  imported  or  exported  in  the  latter ; 
or  that  British  trade  and  navigation  are  not  placed  by  such 
country  on  as  advantageotis  a  footing  as  the  trade  and  navi- 
gation of  the  most  favoured  tuition  ; — ^her  nuijesty  may  in 
such  case,  by  order  in  council,  impose  such  duty  or  duties 
of  tonnage  upon  the  ships  of  such  nation,  or  such  duty  or 
duties  on  goods  imported  or  exported  in  its  ships,  as  may 
appear  justly  to  countervail  the  disadvantages  to  which 
British  trade  or  navigation  is  so  subjected  (o). 

(m)  Called  "  The  Customs  Con-  on  condition  of  reciprocity,  differen- 

Bolidation  Act,  1858."  tial  duties  on  foreign  ships."     And 

(ft)  Called    "The  Supplemental  25  &  26  Vict.  c.  63,  ss.  57-64, 

Customs  Consolidation  Act,  1855."  making    arrangements   concerning 

(o)  See  also  15  &  16  Vict.  c.  47,  lights,   sailing  rules,  salvage,  and 

'*  An  Act  to  enable  her  Majesty  to  measurement  of  tonnage,  in  the  case 

abolish  otherwise  than   by  treaty,  of  foreign  ships. 

s2 
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Such,  in  a  summary  point  of  view,  is  the  effect  of 
those  laws  of  navigation  of  which  we  proposed  to  treat. 
There  are  legislative  provisions  also,  of  a  special  kind, 
with  respect  to  the  trade  with  any  British  possessions  on 
or  near  the  Continent  of  Europe,  or  in  Africa,  or  within 
the  Mediterranean  Sea;  and  with  respect  to  the  trade 
with  India  and  China,  and  the  coasting  trade  of  India. 
But  any  detail  of  them  would  cany  us  beyond  the  limits 
which  it  is  necessary  to  observe  in  the  present  chapter. 
It  must  suffice  to  refer  the  reader  to  3  &  4  WiU.  4,  c.  93; 
3  &  4  Vict  c  56;  6  &  7  Vict.  c.  80;  16  &  17  Vict  c. 
107,  ss.  327,  329  ;  17  &  18  Vict  c.  104,  s.  108  (p). 

As  to  the  five  next  of  the  heads  enumerated  at  the  out- 
set of  this  chapter,  the  laws  relating  to  them  have  lately 
been  thrown  into  one  Act,  viz.  the  17  &  18  Vict  c.  104, 
called  "  The  Merchant  Shipping  Act,  1854  "  (q) ;  and  the 
account  therefore  which  we  shall  have  to  give  of  the  law 
under  these  heads  will  be  in  the  way  of  abstract  fix>m  that 
Act,  as  amended  in  some  respects  by  two  subsequent  sta* 
tutes,  viz.,  18  &  19  Vict  c.  91,  and  25  &  26  Vict  c.  63. 

With  regard  to  the  whole  of  the  subjects  collectively, 
which  are  embraced  under  these  five  heads,  we  may  make 
the  preliminary  remark,  that  they  are  all  placed  under  the 
general  superintendence  of  that  committee  of  the  privy 
council  which  is  commonly  described  as  the  Board  of 
Trade  (r).     But  it  will  be  necessary  to  treat  of  those  sub- 

{p)  These  proyisions  with  respect  sections,  embraces  the  s objects  of 

to  trade  with  India  and  China  must  shipping,  masters  and  seamen,  safety 

be  taken  as  subject  to  the  21  &  22  and  prevention  of  accidents,  pilot* 

Vict  c.  106,  vesting  in  her  majesty  age,  lighthouses, wrecks  and  salvage, 

all  the  rights  and  powers  of  the  East  liability  of  ship>holders,  and  legal 

India  Company.    By  21  &  22  Vict  procedure.     It  was  followed  by  17 

c.  106,  s.  21,  all  the  provisions  in  &  18  Vict  c.  120  (called  the  Mer- 

the  above  Acts  referring  to  the  com-  chant  Shipping  Repeal  Act),  for  re- 

pany  and  the  court  of  directors,  and  peal  of  many  Acts  and  parts  of  Acts 

court  of  proprietors  thereof,  are  now  prior  to  the  Merchant  Shipping  Act, 

to  be  construed  as  referring  to  the  1854. 

secretary  of  state  in  council  (vide  (r)  17  &  18  Vict  c.  104,  s.  6.  Vide 

sup.  vol.  I.  pp.  115,  117).  sup.  vol.  II.  p.  480. 

(9)  This  Act,  consisting  of  548 
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jects  severally  and  successively ;  in  such  general  and  sum- 
mary manner,  at  least,  as  is  suitable  to  the  plan  and  nature 
of  the  present  work.     We  proceed  then  to  consider— 

II.  The  laws  relating  to  the  ownership,  registration  and 
transfer  of  merchant  ships  (^). 

And  here  the  Acts  provide,  that  no  ship(0  shall  be 
deemed  a  British  ship  unless  she  belong  wholly  to  owners 
who  are  of  one  of  the  following  descriptions: — Natural- 
bom  subjects — persons  made  denizens,  or  persons  natu- 
ralized, either  by  or  pursuant  to  any  act  of  parliament  or 
the  proper  legislative  authority  in  some  British  possession 
— or  bodies  corporate  established  under,  subject  to  the 
laws  of,  and  having  their  principal  place  of  business  in 
the  united  kingdom  or  some  British  possession  (u).  And 
even  as  to  the  capacity  of  natural-bom  subjects  and  per- 
sons naturalized  or  made  denizens,  there  are  some  restric- 
tive conditions  (»).  It  is  also  provided  that  every  British 
ship— subject  to  some  few  exceptions  (w?)— must  be  regis^ 

(«)  These  apply  to  the  whole  of  ness  within  her  majesty's  dominions, 

her  majesty's  dominions  (17  &  18  As  to  persons  made  denizens  or  na- 

Vict  c.  104,  8.  17).  turalized,  it  is    made  a  condition 

(t)  By  17  &  18  Vict.  c.  104,  s.  2,  that  such  persons  are  and  continue 

a  *''  ship"  is  defined,  for  the  purposes  during  the  whole  of  their  ownership 

of  the  Act,  as  every  description  of  resident  within  her  majesty's  domi- 

vessel  used  in  navigation,  not  pro-  nions,  or  if  not  so  resident,  then 

pelled  by  oars.  members    of   a   British    factory  or 

(ii)  17  &  18  Vict.  c.  104,  s.  18.  partners  in  a  house  actually  carrying 

(p)  Ai  to  natural-bom  subjects,  on  business  within  those  dominions, 

it  is  provided,  by  17  &   18  Viot  and  have  taken  the  oath  of  allegi- 

c.  104,  s.  18,  that  none  can  be  an  ance  to  her  majesty  subsequently 

owner  who  has  taken  the  oath  of  to  their  being  made  denizens  or  na- 

allegiance  to  any  foreign  sovereign  turalized. 

or  state,  unless  he  has  subsequently  (w)  17  &  18  Vict.  c.  104,  s.  19. 

taken  the  oath  of  allegiance  to  her  The  exceptions  are  — 1.  Ships  re- 

migesty,  and  is  and  continues  during  gistered    prior  to   1st  May,    IS66. 

the  whole  of  his  ownership  resident  2.  Ships  not  exceeding  fifteen  tons 

within  her  majesty's  dominions,  or  burthen  employed  solely  on  the  rivers 

if  not  so  resident,  then  a  member  or  coasts  of  the  united  kingdom,  or 

of  a  British  factory  or  partner  in  of  some  British  possession  within 

a  house  actually  carrying  on  busi-  which  the  managing  owners  reside. 
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tered{x);  and  that  unless  registered  she  shall  not  be 
recognized  as  a  British  ship,  so  as  to  be  entitled  to  any 
of  the  advantages  or  protection  nsuallj  enjoyed  bj  British 
ships,  or  to  use  the  national  flag  or  assume  the  national 
character  (y).  This  registration  maj  be  made  in  the 
imited  kingdom  at  any  port  approved  by  the  commis- 
sioners of  customs  for  the  registry  of  ships ;  and  is  to  be 
made  with  the  collector,  comptroller,  or  other  principal 
officer  of  customs  there  (sr);  and  the  port  at  which  any 
ship  is  registered  is  thereafter  to  be  considered  as  that 
to  which  she  belongs ;  until  the  registry  is  transferred  (as 
it  may  be)  to  another  (a).  It  is  further  provided,  with 
respect  to  the  registration,  that  it  must  comprise,  inter 
alia,  the  name  of  the  ship,  which  is  incapable  of  being 
afterwards  changed  (6) ;  and  the  names  and  descriptions 
of  the  owners  (c).  But  in  connection  with  this  registra- 
tion of  the  owners,  the  following  points  require  attention: 
— 1.  The  property  in  any  ship  is  always  to  be  divided  for 
this  purpose  into  sixty-four  shares  (d).  2.  No  person  is 
to  be  registered  as  owner  of  any  fractional  part  of  a 
share  («).  3.  The  individuals  registered  as  owners  are 
not  to  exceed  thirty-two  in  the  whole,  except  that  any 
niunber  not  exceeding  five  may  be  registered  as  joint 
owners  of  any  share  (/).  4.  The  property  in  the  ship 
or  its  shares,  so  &r  as  regards  the  power  of  TnAlnTig  a 
valid  title  as  owner  to  a  purchaser,  is  vested  exclusively  in 

3.  Ships  not  exceeding  thirty  tons  (y)  17  &  18  VicL  c  104,  ss.  19, 

hurthen,  and  not  having  a  whole  or  106. 

fixed  deck,  employed  solely  coast-  (s)  Sect.  80. 

wise,  on  the  shores  of  Newfound-  (a)  Sects.  dS,  89.    18  &  19  Vict, 

land,  or  parts  adjacent  or  in  the  c.  91,  s.  12. 

Gulf  of  St  Lawrence,  or  such  por-  (&)  17  &  18  Vict.  o.  104,  s.  84. 

tion  of  the  coasts  of  Canada,  Nova  See  Bell  v.  Bank  of  London,  3  H.  & 

Scotia,  or  New  Brunswick,  as  lie  N.  730. 

bordering  on  such  gulf.  (e)  Sect.  42. 

(«)  See  17  &  18  Vict  c.  104,  s.  (d)  Sect.  37. 

50 ;  Arkle  v.  Henzell,  8  Ell.  &  BI.  («)  Ibid. 

828  ;  Wiley  v,  Crawford,  1  Ell.,  B.  (/)  Ibid. 
&  Smith,  253. 
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the  regiBtered  owners  (g) ;  though  any  number  of  other 
persona  may  be  beneficially  or  equitably  interested,  and 
may  enforce  their  rights  in  that  capacity,  in  case  of  breach 
of  trust,  by  application  to  the  Court  of  Chancery  (A), 
Again,  it  is  provided,  that  a  registered  ship,  or  any  share 
therein,  when  disposed  of  to  a  person  qualified  to  be  owner 
of  a  British  ship  (i),  shall  be  tranrferred  by  a  bill  of  sale 
under  seal,  according  to  a  form  prescribed ;  upon  which 
the  name  of  thetransferree  shall  be  entered  on  the  register 
book(A);  and  also  that  a  registered  ship  or  any  share 
therein  may  be  mortgaged  by  instrument  in  a  form  pre- 
scribed for  that  purpose  (Z),  and  the  mortgage  shall  be 
entered  in  the  register  book(m).  And  it  is  inter  alia 
enacted,  that  where  there  are  several  mortgagees,  their 
respective  priorities  are  to  be  in  all  cases  according  to  the 
time  at  which  each  security  was  registered,  and  not  the 
time  at  which  it  was  executed  (n)« 

III,  The  laws  relating  to  merchant  seamen. 

These  have  chiefly  in  view  the  great  national  object  of 
promoting  the  increase  of  our  mercantile  mariners,  of 
securing  their  efficiency  and  discipline,  and  of  affording 
them  all  due  encouragement  and  protection. 

The  Acts  provide  that  local  marine  boards  shall  be 
established  at  certain  of  the  sea  ports  of  tiie  united  king- 
dom, for  carrying  into  effect  their  provisions,  under  the 
superintendence  of  the  Board  of  Trade  (o).  And  that  in 
every  such  sea  port,  the  local  marine  board  shall  establish 
a  mercantile  marine  office  or  offices,  under  the  manage- 

(g)  17   fip    18  Vict    c.  104,   8.  (0  Sect.  M,     See  Dickinson  v. 

43.  Kitchen,  8  Ell.  &  BI.  789. 

(A)   Ibid.   B8.  87,  65.    And  see  (m)  Sect.  67. 

25  &  26  Vict.  c.  68,  s.  3.  (n)  Sect.  69.     Ship  transfers  and 

(<)  See  17  &  18  Vict  o.  104,  ss.  assignments  need  not  be  filed  under 

55,  &^y  96 ;  18  &  19  Vict  c.  91,  s.  17  &  18  Vict  c.  36. 

11.  (o)  17  &  18  Vict  c.  104,  8. 110. 

(k)  17  ft  18  Vict  0.104,  8.  66. 
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toent  of  Superintendents  ( p) ;  whose  business  it  shall  be 
to  afford  &cilities  for  engaging  seamen  (9)  by  keeping 
registries  of  their  names  and  characters ;  to  superintend 
and  fiu^ilitate  their  engagement  and  discharge ;  to  provide 
means  for  securing  the  presence  on  boards  at  the  proper 
times,  of  men  who  are  so  engaged ;  to  &cilitate  the  mak- 
ing of  apprenticeships  to  the  sea  service ;  and  generally  to 
perform  such  other  duties  relating  to  merchant  seamen 
and  merchant  ships,  as  shall  be  committed  to  them  by 
the  Board  of  Trade  (r). 

It  is  further  provided,  that  examinations  shall  be  insti- 
tuted for  persons  intending  to  become  masters  or  mates 
of  foreign-going  ships,  or  home  trade  passenger  ships,  be- 
fore examiners  appointed  by  the  local  marine  board  («)• 
And  that  no  person  shall  be  employed  in  a  foreign-going 
ship  as  master,  or  as  first  or  second  or  only  mate — or  in 
a  home  trade  passenger  ship,  as  master  or  first  or  only 
mate — unless  he  possesses  a  "  certificate  of  competency" 
as  the  result  of  such  examination :  or  (in  the  case  of  a 
person  who  has  attained  a  certain  rank  in  the  service 
of  her  majesty),  a  **  certificate  of  service :"  either  of  which 
certificates  (according  to  the  nature  of  the  case)  is  to  be 
granted  by  the  Board  of  Trade  to  such  persons  as  it  finds 
to  be  entitled  to  them  (t). 

In  addition  to  these  provisions  there  are  a  variety  of 
Others  (ti),  intended  for  the  protection  of  seamen,  and  for 

(p)  17  &  18  Vict  c.  104,  8.  122;  c.  6Z,  b.  17,  providing  for  the  exa» 

25  &  26  Vict  c.  63,  s.  15.  mination  of   candidates    at  places 

(q)  The  expression  "  seamen*'  is  where  there  is  no  local  marine  board, 

jto  include  every  person  (except  mas-  (t)  17  &  18  Vict  c.  104,  ss.  134 

ters,  pilots,  and  apprentices  duly  in-  —140.     As  to  certificates  of  com- 

dentured  and  registered)  employed  petency  and  of  service  for  engineers 

or  engaged  in  any  capacity  on  board  in  steamert,  see  25  &  26  Vict.  c.  63, 

any  ship.    (17  &  18  Vict  c.  104,  s.  ss.  5—12.  As  to  the  cancellation  or 

2.)  suspension  of  certificate,  see  ibid. 

(r)  17  &  18  Vict  c.  104,  s.  124.  sects.  23,  24. 

(<)  Sect  131.    See  25  &  26  Vict  (»)  From  some  of  these  provisions 
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promoting  their  health  and  comfort ;  &om  among  which 
we  may  extract  the  following. 

That  the  master  of  every  eJliip— except  those  of  less  than 
eighty  tons  burthen,  exclusively  employed  in  the  coast- 
ing trade  of  the  united  kingdom, — shall  enter  into  an 
agreement  with  every  seaman  whom  he  carries  to  sea 
from  any  part  of  the  united  kingdom.  This  is  to  be  in  a 
form  sanctioned  by  the  Board  of  Trade,  and  signed  by 
both  master  and  seaman :  and  it  is  to  set  forth  the  nature 
and  duration  of  the  voyage ;  the  number  and  description 
of  the  crew ;  the  time  at  which  each  seaman  is  to  be  on 
board,  or  to  begin  work ;  the  capacity  in  which  he  is  to 
serve ;  the  amount  of  wages  {x) ;  a  scale  of  provisions ; 
regulations  as  to  conduct ;  and  such  punishments  for  mis« 
conduct  as  the  form  issued  by  the  Board  of  Trade  shall 
have  sanctioned,  and  as  the  parties  shall  agree  to  adopt  (y). 
The  Acts  also  provide  that  no  right  to  wages  shall  be 
dependent  on  the  earning  of  freight  {z) ;  and  that  every 
stipulation  on  the  part  of  the  seaman  for  abandoning  his 
right  to  wages,  in  the  event  of  the  loss  of  the  ship,  shall 
be  inoperative  (a).  That  every  place,  occupied  by  any 
seaman  or  apprentice  in  any  ship,  shall  have  such  space 
as  in  the  Acts  particularly  specified ;  shall  be  kept  free 
from  stores  or  goods  of  any  kind,  not  being  the  property 
of  the  crew  in  use  during  the  voyage ;  and  shall  be  pro- 
perly caulked  and  constructed,  and  weU  ventilated  (6). 
That  every  ship  navigating  between  the  united  kingdom 
and  any  place  out  of  the  same  shall  be  properly  supplied 
with  medicines,  to  be  examined  by  medical  inspectors,  to 

(contained  in  17  &  18  Vict.  c.  104,  (y)  17  &  18  Vict  c.  104,  b.  149. 

Part  III. )i  such  sea-going  ships  as  («)  Sect   188.      The  maxim  of 

are  fishing  or  lighthome  vessels  or  law  formerly  was,  that  freight  was 

l>fea«tir«  yocA/f  are  excepted.    (See  the  mother  of  wages. 

2&  &  26  Vict  c  63,  s.  IS.)  (a)  Sect  182.    There  is  an  ex. 

(;r)  As  to  the  mode  of  payment  ception  as  to  this,  made  in  the  case 

(which,  where  practicable,  is  to  be  in  of  ships  employed  on  talvage  ser- 

money  and  not  by  bill),  see  25  &  vice.    (25  &  26  Vict.  c.  6S,  s.  18.) 

26  Vict  c.  ^,  s.  19.  (ft)  17  &  18  Vict.  c.  104,  s.  281. 
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be  appointed  for  that  purpose (c).  That  '^official  log- 
books "  shall  be  kept  in  every  ship^  (except  those  employed 
exclusively  in  the  coasting  trade  of  the  united  kingdom^) 
in  such  form  as  prescribed  by  the  Board  of  Trade,  either 
in  connection  with  or  distinct  fix>m  the  ordinary  log* 
books ;  and  that  in  all  cases  entry  shall  be  made  in  the 
official  log-books  as  soon  as  possible  after  the  occurrence 
to  which  it  relates;  and  that  among  the  occurrences  shall 
be  entered  every  punishment  inflicted^  (together  with  the 
offence,)  and  every  case  of  illness,  injury  or  death  (cf). 

To  secure  also  the  great  object  of  affording  general 
information  from  time  to  time,  as  to  the  state  of  our 
mercantile  marine,  it  is  provided  that  there  shall  be  in  the 
port  of  London,  a  ^*  General  Kegister  and  Record  Office 
for  Seamen,"  under  the  management  of  a  Registrar-General 
of  Seamen  (e) ; — ^that  the  master  of  every  foreign-going  ship 
shall,  within  forty-eight  hours  after  her  arrival  at  her  final 
port  of  destination  in  the  united  kingdom,  or  upon  dis- 
charge of  the  crew,  (whichever  first  happens,)  deliver  to 
the  Superintendent  of  the  Mercantile  Marine  Office  before 
whom  the  crew  is  discharged,  a  list  containing,  inter  alia, 
the  number  and  date  of  the  ship's  register  and  her  regis- 
tered tonnage  (/) ;  the  length  and  general  nature  of  the 
voyage  or  employment;  the  names,  ages  and  place  of 
birth  of  the  master,  the  crew,  and  the  apprentices ;  their 
qualities  on  board  their  last  ships  or  other  employment; 
and  the  dates  and  places  of  their  joining  the  ship.  And 
also  that  the  master  or  owner  of  every  home  trade  ship 
shall,  every  half  year,  transmit  or  deliver  to  some  such 
Superintendent  in  the  united  kingdom,  a  similar  list  for 
the  preceding  half  year :  and  that  all  such  lists,  together 
with  other  documents  in  the  Acts  particularized,  shall  be 
transmitted  by  the  Superintendents  by  whom  they  have 
been  received  to  the  Registrar-general  of  seamen ;  to  be 

(c)  17  &  IS  Vict.  e.  104,  ss.  224,         (e)  Sect.  271. 

226.  (/)  See  25  &  26  Vict.  c.  eZ,  ■.  4. 

(d)  Sects.  280 -282. 
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by  him  recorded  and  preserved  and  produced  to  any  per- 
son desiroiis  of  inspecting  the  same  {g).  In  addition  to 
which  it  is  directed  that  the  collector  or  comptroller  of 
costoms  at  every  port  in  the  united  kingdom  shall,  every 
half  year,  transmit  to  the  same  officer,  a  list  of  all  ships 
registered  in  such  port ;  and  also  of  all  ships  whose  regis- 
ters have  been  transferred  or  cancelled  in  such  port  since 
the  last  preceding  return  (A). 

IV,  The  laws  relating  to  pilotage. 

The  Acts(i)  recognize  and  confirm  the  powers  and 
jurisdictions  theretofore  lawfiilly  exercised  by  various 
bodies  of  persons  in  different  parts  of  the  kingdom,  as  to 
the  appointment  and  regulation  of  pilots  for  those  dis- 
tricts respectively  (A),  —  the  most  important  of  which 
bodies  is  the  Trinity  House  of  Deptford  Strond ;  which 
is  a  company  of  masters  of  ships  incorporated  in  the 
reign  of  Henry  the  eighth,  and  charged  by  many  succes- 
sive charters  and  acts  of  parliament  with  numerous  duties 
relating  to  the  marine. 

These  bodies — under  the  common  name  of  **  Pilotage 
Authorities  (/)** — are  severally  enabled,  by  bye-laws,  to 
be  made  with  consent  of  her  majesty  in  cotmcil,  to  do 
various  tilings  within  their  respective  districts :  and  inter 
alia  to  determine  the  qualifications  to  be  required  firom 
persons  applying  to  them  to  be  licensed  as  pilots,  whether 
in  respect  of  their  age,  skill,  time  of  service,  character, 

(g)  17  ft  18  Viet.  e.  104,  as.  378  (0  17  k  18  Vict  c  I04»  m.  3, 

—377.  881.    By  35  fir  36  Vict.  c.  68,  ■.  89, 

(A)  Sect  378.  the  Board  of  Trade  ia  entrusted  with 

(r)  See  17  &  18  Vict  c.  104,  as.  additional  powers   in  reference  to 

380—888;  35  &  36  Vict  c.  68,  ss.  pilotage  ttuihoritiet;  and,  in  parti- 

89 — 43.    The  provisions  relative  to  cular,  are  enabled  to  constitute  a 

j)j/o/ag«  apply  to  the  united  kingdom  piJotage   authority,  and  to  fix  its 

only.    (17&18  Vict  c.  104,8.880.)  district  (in  which,  however,   there 

{k)  17  ft  18  Vict  c.  104,  8.  331.  shall  be  no  eompuUory  pilotage)  in 

See  also  16  &  17  Vict  c.  139,  8s.  8.  any  place  in  the  united  kingdom, 

et  seq.  where  there  is  no  such  authority. 
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produce  of  those  islands.  6.  Ships  nayigating  within  the 
limits  of  the  port  to  which  they  belong.  6.  Ships  passing 
through  the  limits  of  any  pilotage  district^  on  their  Toyages 
between  two  places,  both  situate  out  of  such  limits^  and 
not  being  bound  to  any  place  within  such  limits,  nor 
anchoring  therein  (y). 

There  is  also  a  general  enactment,  that  no  owner  or 
master  of  any  ship  shall  be  answerable  to  any  person 
whatever  for  any  loss  or  damage  occasioned  by  the  fiiult 
or  incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship,  within  any  district  where  the  employment  of 
such  pilot  is  compulsory  by  law  (js). 

y .  The  laws  relating  to  light-houses,  beacons,  and  sea 
marks. 

The  power  of  erecting,  placing  and  maintaining  these 
is,  as  formerly  shown  (a),  incident  to  the  royal  preroga- 
tive. By  8  Eliz.  c.  13,  however,  it  was  specially  committed 
to  the  Trinity  House ;  and  the  authority  of  this  body  over 
the  subject  has,  since  the  reign  of  Elizabeth,  been  con- 
firmed and  regulated  by  several  modem  statutes;  but 
principally  by  the  statutes  now  under  consideration  (ft),  in 
which  are  to  be  found  almost  all  the  provisions  relating  to 
that  subject  which  are  now  in  force  (c). 

By  these  Acts,  then,  it  is  provided,  that,  subject  to  any 
power  or  rights  theretofore  lawfully  exercised  by  any  per- 
sons having  authority  over  local  lighthouses,  buoys  or 
beacons  (c2), — termed  Local  Authorities, — ^the  superin- 
tendence and  management  of  all  lighthouses,  buoys  and 

(y)  17  ft  18  Vict.  e.  104,  s.  S79.  with  respect  to  lighthouMs,  beacons 

See  25  ft  26  Vict  c  68,  s.  41.  and  tea  marks  are  repealed  by  17  ft 

(a)  17  ft  18  Vict.  c.  104,  s.  888.  18  Vict  c.  120. 

(a)  See  the  Index  to  vol.  ii.  m  (d)  The  term '*  lighthouses  "  is  to 

tit.  *'  Lighthouses."  include  floating  and  other  lights  ez- 

(fr)  See  17  &  18  Vict  c  104,  ss.  hibited  for  the  guidance  of  ships; 

2,  889— 416  {  18  ft  19  Vict  c.  91,  and  *<  buoys  and  beacons"  indudea 

ss.  1—8 1  25  Sc  26  Vict  c.  63,  ss.  all  other  marks  and  signs  of  the  sea. 

43—48.  (17  ft  18  Vict  c.  104,  s.  2.) 

(c)  A  variety  of  former  enactments 


CH.  Vni.— OF  LAWS  RELATING  TO  NAVIGATION,  ETC.     271 

beacons,  shaQ  be  vested  (for  England,  Wales,  Jersey, 
Guernsey,  Sark  and  Aldemey,  and  the  adjacent  seas  and 
islands,  Heligoland  and  Gibraltar),  in  the  Trinity  House; 
— (for  Scotland  and  the  adjacent  seas  and  islands,  and 
the  Isle  of  Man),  in  the  Commiisionera  of  Northern  Light* 
houses; — (for  Ireland  and  the  adjacent  seas  and  islands), 
in  the  Port  of  Dublin  Corporation  (e); — these  three  bodies 
being  distinguished  from  the  Local  Authorities  by  the 
name  of  General  Lighthouse  Authorities  (/);  and  each  of 
the  latter  having  power,  with  sanction  of  the  Board  of 
Trade,  to  regulate  within  its  own  jurisdiction,  the  pro- 
ceedings of  the  former  (^) ;  while  the  latter  are  themselves 
under  the  inspection  of  the  Board  of  Trade. 

To  each  of  the  General  Lighthouse  Authorities,  the  Acts 
give  power,  within  their  respective  jurisdictions,  to  erect 
or  make  new  lighthouses,  buoys  or  beacons,  or  alter  or 
remove  existing  ones ;  and  to  vary  the  character  of  any 
lighthouse,  or  the  mode  of  exhibiting  lights  therein  (h). 
But  these  powers  are  not  to  be  exercised  in  the  case  of 
the  General  Lighthouse  Authorities  for  Scotland  or  Ire- 
land, without  the  sanction  of  the  Trinity  House ;  which 
sanction  is  itself  to  be  subject,  in  such  maimer  as  the  Acts 
point  out,  to  the  paramount  control  of  the  Board  of 
Trade  (0-  Power  is  also  given  to  the  Trinity  House, 
(acting  under  the  previous  sanction  of  the  Boaid  of 
Trade,)  to  direct  the  Commissioners  of  Northern  Light- 
houses,  or  the  Port  of  Dublin  Corporation,  (within  their 
respective  jurisdictions,)  to  continue  any  existing  light- 
houses, buoys,  or  beacons, — to  erect  or  place,  alter  or 
remove,  any  new  ones,— or  to  vary  the  character  of  any 
lighthouse,  or  the  mode  of  exhibiting  lights  therein  (A). 

(e)  The  case  of  eoloDial  light-  houses,  see  2i{  &  26  Vict  e.  68,  ss. 

houses  is  separately  provided  for  by  43 — 48. 
18  &  19  Vict,  c  91.  (A)  Sect  404. 

(/)  17  &  18  Vict  0.  104, 8. 389.  (1)  Sects.  405, 406. 

(g)  Ibid.  s.  394.   And  as  to  light-  \k)  Sects.  408, 409. 
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Again^  the  Acts  provide,  that  upon  the  completion  of 
any  new  lighthouse,  buoy  or  beacon,  her  majesty  may  by 
order  in  council  fix  such  dues  in  respect  thereof,  to  be  paid 
by  the  master  or  owner  of  every  ship  which  passes  the 
same  or  derives  benefit  therefi'om,  as  her  majesty  may 
deem  reasonable  (m).  But  that  no  such  dues  in  Guernsey, 
Jersey,  Sark  or  Aldemey,  shall  be  taken  without  consent 
of  the  States  of  those  islands  respectively.  Nor  shall  any 
powers  be  given  to  the  Trinity  House  in  respect  of  any 
lighthouse,  buoy  or  beacon  placed  or  hereafter  to  be  placed 
in  Guernsey  or  Jersey,  be  exercised  without  consent  of 
her  majesty  in  council  (n). 

And  the  Acts  contain,  moreover,  provisions  against 
persons  who  shall  either  wilfully  or  negligently  injure  any 
lighthouse,  buoy  or  beacon ;  or  remove,  alter  or  destroy 
any  light-ship,  buoy  or  beacon ;  or  ride  by,  make  &st  to, 
or  run  foul  of  any  light-ship  or  buoy ;  or  who  shall  bum  or 
exhibit  (after  being  duly  warned  against  it  by  notice  6rom 
the  proper  General  Lighthouse  Authority,)  any  fire  or 
light  so  placed,  as  to  be  liable  to  be  mistaken  for  a  light 
proceeding  fix)m  a  lighthouse  (o). 

VI.  The  laws  relating  to  the  liability  of  shipowners  for 
loss  or  damage. 

In  a  former  portion  of  this  work,  we  had  occasion  to 
state  the  nature  and  extent  of  a  shipowner's  responsibOity 
where  loss  or  damage  has  occurred  to  goods  on  board  of  his 
ship  and  entrusted  to  his  care ;  and  to  that  statement  the 
reader  is  consequently  now  referred  (p).  The  responsibility 
of  the  shipowner,  however,  is  not  confined  to  this  case.  It 
extends  also  to  the  case  where  loss  of  life  or  personal  injury 
has,  through  mismanagement  of  his  ship,  been  occasioned 
to  any  person ;  and  to  the  case  where  loss  or  damage  has, 

(m)  17  &  18  Vict.  c.  104,  8.  410.  (n)  17  &  18  Vict.  c.  104,  a.  411. 

As  to  light  dues,  see  also  25  &  26  (o)  Sects.  414— 416. 

Vict  c.  63,  88.  44—47.  (p)  Vide  sup.  vol.  ii.  p.  87. 
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through  the  like  cause,  occurred  to  any  oilier  ship  or  hoaty 
or  to  goods  on  board  of  the  same.  And  in  these  latter  cases, 
as  well  as  the  former,  a  limit  is  placed  by  statute  to  the 
amount  of  damages  recoverable  from  an  owner  who  is 
personally  blameless.  For,  it  is  provided,  by  25  &  26 
Vict.  c.  63,  s.  54  (^),  that  in  case  the  loss  arises  without 
his  actual  &ult  or  privity,  the  owners  of  any  ship  (whether 
British  or  foreign)  shall  not  be  answerable  in  damages  in 
respect  of  loss  of  life  or  personal  injury ,  either  alone  or 
together  with  loss  or  damage  to  property,  to  an  aggregate 
amount  exceeding  fifteen  pounds  for  each  ton  of  their 
ship's  registered  tonnage;  nor  in  respect  of  property y 
whether  there  be  in  addition  loss  of  life  or  personal  injury 
or  not,  to  an  aggregate  amount  exceeding  eight  poundjs 
for  each  ton  of  such  tonnage. 

With  a  view  also  to  the  protection  of  the  shipowner 
from  the  multiplicity  of  actions  to  which  a  single  casualty 
may  otherwise  expose  him,  where  loss  of  life  or  other  per- 
sonal injuiy  has  resulted,  or  is  alleged  to  have  resulted, 
from  it,  to  a  great  number  of  persons— and  to  mitigate,  in 
other  respects,  the  severity  of  its  consequences  as  regards 
the  compensation  to  be  made  by  him — the  following  method 
of  procedure  is  established  by  17  &  18  Vict,  c  104,  for 
settlement  of  his  total  liability  in  regard  to  aU  such  results. 

The  Board  of  Trade,  after  giving  notice  to  the  owner  or 
owners  of  the  ship,  may  direct  the  sheriff  having  juris- 
diction over  any  place  in  the  united  kingdom,  to  summon 
a  jury  to  inquire  into  the  number,  names  and  descriptions 
of  all  the  persons  killed  or  injured,  and  to  determine  the 
question  of  the  liability  of  the  owner  or  owners ; — at  which 
inquiry  the  sheriff  shall  preside,  and  the  Board  of  Trade 
shall  be  deemed  plaintiff,  and  the  owner  or  owners  of  the 
ship  defendant  (r).  If  the  verdict  is  for  the  defendant,  his 
costs  are  to  be  paid  him  by  the  Board  of  Trade,  out  of  the 
Mercantile  Marine  Fund  {s) :  if  for  the  plaintiff,  damages 

iq)  By  this  Bection,  the  provision  (r)  17  &  18  VicL  c.  104,  ss.  507, 

on  this  subject  (sect.  504)  contoined  et  seq. 

in  17  &  18  VicL  c.  104,  is  repealed.  (#)  This  fund  comprises  a  variety 

VOL.  III.  T 
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are  to  be  aasesged  at  302.  for  each  case  of  death  or  personal 
injury.  The  damages  are  to  be  paid  to  her  Majesty's  pay-* 
master-generalf  and  is  to  be  distributed  by  him  as  the  Board 
of  Trade  directs ;  the  Board  haying  power  to  direct  pay- 
ment to  each  person  injured,— or  in  case  of  a  death,  to 
the  husband,  wife,  parent  or  child  of  the  deceased, — of 
such  compensation,  (not  exceeding  in  any  case  the  sta- 
tutory amount,)  as  may  be  thought  fit.  Until  this  inquiry 
has  been  instituted, — or  until  the  Board  has  refiised  to 
institute  it(^, — no  person  is  to  be  entitied  to  commence 
any  legal  proceeding  in  respect  of  his  claim  for  loss  of 
life  or  personal  injury  (n) :  but  after  its  completion,  if 
any  claimant  estimates  the  damages  in  respect  of  his 
own  injury, — or  if  the  executor  or  administrator  of  any 
deceased  person  estimates  the  damages  in  respect  of  his 
death, — at  a  greater  sum  than  the  statutory  amount,  (or 
such  amount  as  the  Board  of  Trade  thinks  fit  to  take  by 
way  of  compromise,) — he  is  to  be  at  liberty,  upon  repay- 
ment or  obtaining  the  repayment  to  the  owner  of  the 
amount  he  has  paid  for  such  death  or  injury,  to  bring  his 
action  for  damages,  as  if  no  power  of  instituting  an  inquiry 
had  been  given  to  the  Board; — but  subject  to  this  proviso, 
that  any  damages  which  he  may  recover  shall  be  payable 
only  out  of  the  residue  (if  any)  of  the  a^regate  amount 
for  which  the  defendant  is  liable,  after  deducting  fix)m  it 
the  amount  of  all  sums  paid  to  the  paymastei>^neral ;  and 
that  if  the  damages  so  recovered  do  not  exceed  double 
the  statutory  amount,  he  shall  pay  the  defendant  aU  the 
costs  of  the  action,  to  be  taxed  as  between  attorney  and 
client  (t?). 

of  different  feet  and  sums  received  (t)  It  will  be  considered  to  have 

under  the  Act  by  the  Board  of  Trade,  done  so,  where  it  institutes  no  in- 

by  the  Trinity  House,  and  by  Re-  quiry  for  one  month  after  the  service 

ceivers  of  Wreck ;  and  it  is  charge-  of  a  notice,  by  any  person,  of  his 

able  with  die  expense  of  a  variety  desire  to  commence  a  legal  proceed - 

of  services  under  the  Act    The  ac  ing.— 17  &  18  Vict.  c.  104,  s.  512. 

count  of  it  is  kept  with  her  Migeaty's  (v)  Sect.  512. 

paymaster-general.— 17  &  18  Vict.  (»)  Sect.  511. 
c.  104,  s.  417. 
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Nor  are  these  the  only  provisions  of  the  Acts  for  pro- 
tection of  the  shipowner ;  for  it  is  also  enacted  (tr),  that  in 
all  cases  where  there  are  several  claims  against  any  such 
party  for  compensation, — ^whether  for  loss  of  life  or  penKmal 
injury,  or  for  the  loss  or  damage  of  ships,  boats  or  goods, 
— it  shall  be  lawful  for  the  High  Court  of  Chancery  («), 
(subject  only  to  the  right  given  as  above  mentioned  to  the 
Board  of  Trade  for  settlement  of  the  liability  in  regard  to 
loss  of  life  or  personal  injuiy,)  to  entertain  proceedings  at 
the  suit  of  such  party,  for  the  purpose  of  determining  the 
toiount  of  the  liability;  and  distributing  such  amount  rate- 
ably  among  the  several  claimants ;  and  stopping  all  suits 
which  are  pending  in  any  other  court,  in  relation  to  the 
same  subject-matter. 

With  regard,  however,  to  all  the  provisions  of  these 
Acts,  which  tend  to  the  benefit  of  the  shipowner,  it  is 
material  to  remark,  that  none  of  them  is  to  lessen  or  take 
away  any  liability  to  which  any  master  or  seaman^  being 
also  owner  or  part  owner  of  the  ship  to  which  he  belongs, 
is  subject  in  his  capacity  of  master  or  seaman  (:r).  More- 
over, th^y  do  not,  in  general,  extend  to  any  but  recognized 
British  ships(y) ;  but  to  this  an  exception  has  now  been 
made  in  &vour  of  owners  who  are  sued  for  damages  in 
consequence  of  a  loss  arising  without  their  actual  &ult  or 
privity, — the  limitation  of  the  damages  to  which  they  are 
in  such  cases  answerable,  applying  (it  will  be  obsenred)  to 
9^  foreign  as  weU  as  to  a  British  ship  (x). 


(w)  17  ft  18  Vict.  c.  104,  8.  £14.  ship,"  vide  snp.  p.  262. 

(«)  By  17  &  18  Vict.  c.  125,  i.  (s)  Vide  sup.  p.  278.    It  may  be 

88|  jurisdictiou  in  such  cases  is  also  here   remarked,  that  /•reign  thipt 

conferred  od  the  superior  courts  of  while  within  British  jurisdiction  are 

common  law.    This  provision  is  re-  now  made  subject  to  certain  of  the 

pealed  by  23  &  24  Vict.  c.  126,  s.  regulations  contained  in  the  Acts 

84,  but  substantially  re-enacted  by  for  preventing  eollUiontf  and  as  to 

s.  85  of  the  same  Act.  the  carriage  qf  dangerout  goodt,  and 

(y)  17  &  18  Vict.  c.  104,  s.  516.  in  reference  to  talvage  ofltfe.    (See 

As  to  the  term  "  recognized  British  25  &  26  Vict  c.  68,  ss.  88,  57—59.) 

t2 
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VII.  The  laws  relating  to  fisheries. 

We  cannot  consistentlj  with  the  design  and  necessary 
limits  of  the  present  work,  attempt  to  detail  the  numerous 
provisions  which  our  statute  book  contains  in  regard  to 
fisheries.  It  will  suffice  to  point  out  some  of  the  principal 
features  of  our  policy  in  relation  to  this  subject 

And^first^we  may  remark,  (as  to  England  and  Scotland,) 
that  a  variety  of  acts  of  parliament  are  in  force  relating  to 
fiisheries ;  and  especially  for  the  protection  of  the  breed  of 
fish,  and  the  prevention  of  any  practices  tending  to  destroy 
the^spawn  or  fiy.  These  Acts  are  chiefly  as  follows: — 
15  Geo.  III.  c.  31 ;  18  Geo.  III.  c.  33;  44  Geo.  III.  c. 
xlv;  46  Geo.  III.  c.  xix;  48  Geo.  III.  c.  110;  55  Geo. 
III.  c.  94 ;  9  Geo.  IV.  c.  39;  7  &  8  Vict.  c.  95;  8  &  9 
Vict  c.  26  ;  9  &  10  Vict  c.  80 ;  10  &  11  Vict  cc.  91, 92 ; 
13  &  14  Vict  c.  80 ;  14  &  15  Vict  c.  26  ;  21  &  22  Vict, 
c.  cxK;  23  &  24  Vict  c.  92;  24  &  25  Vict  c.  72;  24  & 
25  Vict  c  109  (o);  25  &  26  Vict  c.  97  (b). 

Secondly,  that  the  trade  in  fish,  as  regards  the  cities  of 
London  and  Westminster,  is  regulated  by  certain  statutes 
passed  for  that  special  purpose;  the  general  object  of 
which  is  to  secure  a  supply  of  firesh  fish  to  those  cities, 
and  to  prevent  the  forestalling  of  the  same.  The  Acts  are 
22  Geo.  II.  c.  49;  29  Geo.  II.  c.  39;  33  Geo.  II.  c.  27; 
2  Geo.  III.  c.  15;  30  Geo.  III.  c.  54;  36  Geo.  III.  c. 
118;  4  &  6  Will.  IV.  c.  20;  9  &  10  Vict  cap.  ccczlvi; 
22  &  23  Vict  c.  29. 

Thirdly,  that  fi-esh  fish  of  British  taking,  and  imported 
in  British  ships,  may  be  landed  without  report  or  entry  (c). 

Fourthly,  that  Acts  have  been  of  late  years  firequently 
passed,  enabling  commissioners  appointed  for  that  pur- 

(a)  By   this   statute,   known   as  ~26,   as  to  tiealing  or  unlawjully 

*'  The  Salmon  Fishery  Act,  1861/'  dettroying  fish, 
and  by  24  &  25  Vict  c.  95,  a  number  (6)   There  are  others  of   them, 

of  previous  enactments  for  the  pro*  however,  of  earlier  dates,  viz.  1  Eliz. 

tection  of  salmon  and  other  fisheries  c.  17  ;  3  Car.  1,  c.  4,  s.  1 ;  IS  k.  14 

are  repealed,  and  among  them  some  Car.  2,  c.  28  {  9  Ann.  c.  26 ;  1  Geo. 

of  the  enactments  contained  in  the  1,  at  2,  c.  18  ;  23  Geo.  2,  c.  26  ;  33 

statutes  enumerated  in  this  page.  Geo.  2,  c.  27. 
See  also  24  &  25  Vict  c.  96,  ss.  24  (c)  16  &  17  Vict  c.  107,  s.  49. 
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pose,  to  sanction  the  advance  of  monies,  on  loan,  out  of 
the  consolidated  fiind,  for  the  encouragement  of  the 
fisheries f  as  well  as  of  public  works  and  other  national 
undertakings ;  the  last  of  which  Acts  was  the  24  &  25 
Vict.  c.  80,  amended  by  25  Vict.  c.  30. 

Fifthly,  that  bounties  were  formerly  payable  by  statute 
upon  the  taking  and  curing  of  fish  of  various  descrip- 
tions, and  on  the  vessels  employed  in  various  branches 
of  the  fisheries;  but  that,  the  policy  in  this  respect 
having  been  lately  altered,  these  bounties  are  abolished 
by  1  &  2  Geo.  IV.  c.  79;  5  Geo.  IV.  c  64;  7  Geo.  IV. 
c.  34(rf). 

Sixthly,  that  the  fisheries  of  Ireland  (in  particular)  are 
now  regulated  by  recent  Acts,  5  &  6  Vict.  c.  106;  7  &  8 
Vict  c.  108 ;  8  &  9  Vict.  c.  108 ;  9  &  10  Vict.  cc.  3, 
114;  10  &  11  Vict.  c.  75;  11  &  12  Vict.  c.  92;  and 
13  &  14  Vict.  c.  88 ; — by  which  almost  aU  the  former 
statutes  on  that  subject  are  repealed,  and  their  provisions 
consolidated  and  amended. 

Lastly,  that  a  treaty  was  concluded  in  1839  between 
her  Majesty  and  the  king  of  the  French,  defining  the 
limits  of  exclusive  fishery  between  the  British  Islands  and 
France ;  and  that  such  treaty  was  carried  into  effect  by 
6  &  7  Vict  c.  79,  amended  by  18  &  19  Vict  c.  101. 
And  that  in  1854,  a  treaty  was  also  concluded  between  her 
Majesty  and  the  United  States  of  America,  relating  inter 
alia  to  the  rights  of  fishery  as  between  the  British  North 
American  colonies  and  the  United  States ;  and  that  such 
last-mentioned  treaty  was  carried  into  effect  by  the  18  &  19 
Vict  c.  3. 

(d)  See  11  Gea  4  &  1  Will.  4,      regulated  by  14  &  15  Vict.  c.  26. 
c.  54.      The  curing  of  herrings  is 
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CHAPTER  IX. 

OF  THE  LAWS  RELATING  TO  THE  SANATORY 
CONDITION  OF  THE  PEOPLE. 


The  attention  of  the  legislature  has,  from  the  reign  of  James 
the  first,  been  at  various  times  directed  to  the  subject  of 
pestilent  and  contagious  disease ;  and  to  the  establishment 
of  such  precautions  as  human  knowledge  and  sagacity 
might  devise,  for  averting  its  course  or  mitigating  its 
effects. 

The  enactments  which  have  been  introduced  in  reference 
to  this  matter,  have  principally  had  in  view  the  particular 
maladies  of  Plague,  Cholera,  and  Small-pox;  but  sanatory 
regulations  of  a  more  general  character  have^  within  a 
recent  period,  been  copiously  established. 

First.  With  respect  to  Plague,  very  stringent  enact- 
ments were  introduced  by  1  Jac.  I.  c.  31 ; — a  statute 
which  made  it  a  capital  felony  for  any  person  having  an 
infectious  sore  upon  him  uncured  to  go  abroad  and  con- 
verse in  company,  after  being  commanded  by  the  proper 
authority  to  keep  his  house.  The  necessity,  however,  of 
any  regulations  adapted  to  an  actual  prevalence  of  this 
disease  among  us,  has  been  long  since  at  an  end, — no 
plague  having,  by  the  blessing  of  Providence,  been  known 
in  this  island  for  more  than  170  years  past;  and  the 
statute,  after  remaining  for  so  long  a  period  dormant,  was 
at  length  in  the  reign  of  her  present  Majesty  repealed  (a). 

But  besides  this  Act,  our  statute  book  contains  several 
others  on  the  subject  of  the  plague;  the  main  object  of 
which  is  not  so  much  to  regulate  the  conduct  of  infected 

(a)  7  Will.  4  &  1  Vict.  c.  91,  s.  4. 
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persons  during  its  prevalence,  j»  to  exclude  it  altogether 
&om  our  population. 

We  here  refer  to  the  laws  relating  to  gtMranHne(b);  the 
term  applied  to  that  period  of  probation  during  which 
Tessels  arriving  from  countries  infected  with  plague,  or 
other  contagious  disorder,  are  restrained  by  law  from 
general  intercourse. 

The  first  statute  on  the  subject  was  9  Ann.  c.  2,  which 
was  followed  by  several  others  in  the  reigns  of  George  the 
first  and  George  the  second;  but  at  length  all  former  pro* 
visions  were  repealed  by  6  Geo.  IV.  c.  78,  which  con- 
soUdatea  the  whole  law  now  in  force  with  respect  to 
quarantine. 

By  this  last-mentioned  statute  it  is  enacted,  that  all 
vessels,  as  well  of  war  as  others,  coming  frt)m  any  place, 
from  whence  the  crown,  by  the  advice  of  the  privy  council, 
shall  have  adjudged  it  probable  that  the  plague  or  other 
infectious  disease  of  a  highly  dangerous  kind  may  be 
brought;  and  all  vessels  and  boats  receiving  pers6ns  or 
goods  out  of  the  same;  and  aU  persons  and  goods  on 
board  the  vessels  so  arriving,  or  so  receiving  as  aforesaid ; 
— shall  be  liable  to  "  quarantine  "  within  the  meaning  of 
the  Act,  and  of  any  order  or  orders  in  council  concerning 
quarantine:  and  shall  be  obliged  to  perform  quarantine  in 
such  place  or  places  (known  by  the  name  of  lazarets),  for 
such  time,  and  in  such  manner,  as  shall  from  time  to  time  be 
directed  by  any  order  in  council,  notified  by  proclamation 
or  published  in  the  London  Gazette:  and,  until  they  shall 
have  been  discharged  from  such  quarantine,  shall  not  come 
oh  shore,  or  be  put  on  board  any  other  vessel  or  boat, 
except  in  such  cases,  and  by  such  licence,  as  the  order  in 
council  may  direct  (c).  And  in  case  of  breach  of  quaran- 
tine, either  as  to  persons  or  goods,  the  offender  is  visited 

(6)  The  earliest  known  reg^U-  times  the  example  has  been  followed 

tions  in  the  nature  of  quarantine  in  all  the    principal    countries    of 

laws  are  those  contained  in  an  edict  Europe, 
of  Justinian,  a.d.  542.     In  modern  (c)  6  Geo.  4,  c.  78,  s.  %^ 
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with  heavy  fine;  and  any  person  escaping  from  quarantine 
is  besides  punishable  with  impriaonment  for  six  months  (c{  )• 
But,  on  the  other  hand,  the  privy  coimcil  are  empowered, 
if  they  shall  think  fit,  to  shorten  in  any  case  the  period  of 
quarantine;  or  absolutely  release  therefi*om  any  particular 
vessels,  persons,  or  goods  (c). 

Besides  many  other  regulations  too  minute  to  be  here 
set  forth,  it  is  fiirther  provided,  that  the  lords  of  the  privy 
council,  or  any  two  of  them,  may  make  such  order  as  they 
shall  see  necessaiy  upon  any  unforeseen  emergency,  or  in 
any  particular  case,  with  respect  to  any  vessel  and  goods 
arriving  and  having  any  infectious  disease  on  board,  or 
arriving  under  any  suspicious  circumstances  as  to  infec- 
tion ;  and  this,  although  such  vessels  shall  not  have  come 
£rom  any  place  fix)m  which  the  crown  has  declared  it  pro- 
bable that  the  plague  or  other  disease  may  be  brought  (/). 
And  a  similar  power  is  likewise  committed  to  the  Privy 
Council  in  the  case  of  any  infectious  disease  or  distemper 
breaking  out  in  the  united  kingdom ;  so  as  to  enable  them 
to  cut  off  communication  between  persons  afflicted  there- 
with, and  the  rest  of  the  subjects  of  the  reahn  (g). 

Secondly.  As  to  Cholera. 

The  visitation  of  the  kingdom  by  the  spasmodic  or 
Indian  cholera,  gave  occasion  in  1832  to  the  2  WilL  IV. 
c.  10,  by  which  the  privy  coimcil  were  empowered  to  issue 
such  orders  as  might  appear  expedient,  with  a  view  to  pre- 
vent the  spread  of  this  fearfiil  disease;  or  for  the  relief  of 
persons  afflicted  thereby;  or  for  the  interment  of  those  who 
became  its  victims.  And  by  the  3  &  4  Will.  IV.  c.  75, 
this  Act  was  continued  until  the  end  of  the  then  next  ses-* 
sion  of  parliament  But  at  the  expiration  of  that  period 
the  cholera  had  wholly  disappeared;  and  the  Act  was  not 
further  continued,  nor  has  it  been  hitherto  revived. 

Thirdly.  As  to  Small-pox. 

By  3  &  4  Vict.  c.  29,  (amended  by  4  &  5  Vict.  c.  32,) 

(d)  6  Geo.  4,  c  78,  ss.  17.  26.  (/}  6  Geo.  4,  c.  78,  s.  6. 

(tf)  Sect  6.  (g)  Ibid. 
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the  guardians  of  every  pariah  or  union,  or  the  overseers  of 
every  parish  where  there  are  no  guardians,  are  to  contract 
(subject  to  the  regulation  of  the  Poor  Law  Board,)  with 
the  medical  officers  of  the  union  or  parish,  or  with  other 
persons,  for  the  vaccination  of  its  inhabitants.  And  any 
person  who  may  produce,  or  attempt  to  produce,  by  in- 
oculation or  otherwise,  the  disease  of  small-pox  in  any 
person,  shall  be  liable  to  be  proceeded  against  and  con- 
victed summarily  before  two  justices;  and  imprisoned  for 
a  term  not  exceeding  one  month. 

By  16  &  17  Vict  c.  100,  also,  it  is  made  imperative  on 
the  parent,  (or  other  person  having  the  care,  nurture  or 
custody,)  of  every  child  which  shall  be  bom  in  England 
or  Wales,  to  procure  its  vaccination  within  three  months 
from  its  birth,  by  the  medical  practitioner  appointed  for 
the  purpose  in  the  union  or  parish  where  the  child  is  resi- 
dent (/i);  except  only  in  the  case  where  the  child  has  been 
previously  vaccinated  by  some  duly  qualified  medical  prac- 
titioner, and  where  such  vaccination  shall  be  duly  certified. 
And  every  person  neglecting  this  duty,  after  receiving 
notice  to  perform  it  fi*om  the  registrar  of  births  and  deaths 
of  the  sub-district  to  which  the  case  belongs  (i),  shall 
forfeit  a  sum  not  exceeding  twenty  shillings:  which  shall 
be  recoverable  before  any  two  justices  of  the  peace  for  the 
county  or  borough  where  the  offence  is  committed. 

And  by  24  &  25  Vict.  c.  59  (called  "  The  Vaccination 
Acts  Amendment  Act,  1861"),  the  guardians  or  over- 
seers are  authorized  to  appoint  some  person  to  institute 
and  conduct  proceedings  for  the  purpose  of  enforcing 
obedience  to  the  above  provisions;  and  the  justices,  or 
court  before  whom  such  proceedings  are  had,  are  em- 
powered to  certify  for  and  ascertain  the  amount  of  the 
expenses  thereof,  which  shall  thereupon  be  payable  out  of 
the  poor's  rate  of  the  parish  where  the  offender  dwells. 

(h)  By  21  &  22  Vict.  c.  25,  bs.  7,  8      plying  practitioners  with  the  requi- 
( repealing  16  &  17  Vict.  c.  100»  s.      site  books  and  forms. 
11),  new  proTisions  are  made  for  sup-  (t)  Vide  post,  p.  345. 
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As  for  the  more  general  provimons  whioh  tend  to  the 
preaerratioii  and  ixnproyement  of  the  public  health,  they 
haye  issued  from  the  l^islature,  during  the  last  few  years, 
with  a  profiudon  that  makes  it  impossible  to  enter  into  a 
fiill  detail  of  them,  without  allotting  more  space  to  the 
particular  subject  than  the  plan  of  the  work  permits.  We 
can  only  advert  to  such  as  are  of  a  more  directly  sanatory 
character;  and  which  relate  either  to  the  public  health  in 
general,  or  more  particularly  to  the  removal  of  nuisances. 

First  By  1 1  &  12  Vict.  c.  63  (called  «  The  Public  Health 
Act,  1848"),  a ''  General  Boaid  of  Health"  was  constituted, 
ccxisisting  of  the  First  Commissioner  of  the  Board  of 
Works  for  the  time  being,  and  of  two  other  persons  ap- 
pointed by  Her  Majesty,  to  which  board  large  powers 
bearing  on  our  present  subject  were  entrusted  (A) ;  and, 
among  others,  that  Board  was  enabled,  on  the  petition  of 
a  certain  proportion  of  the  rated  inhabitants  of  any  town, 
parish  or  other  place  having  a  known  and  defined  bound- 
aiy,  to  direct  an  inspector  to  visit  such  place,  and,  on  his 
report,  to  cause  the  Act  to  be  applied  thereto — in  some 
cases,  by  procuring  an  order  in  coimcil  to  that  effect;  in 
others,  under  a  provisional  order  of  the  Board  afterwards 
confirmed  by  parliament  (/).  And  by  a  subsequent  Act, 
viz.  the  21  &  22  Vict.  c.  98  (called  ''  The  Local  Govern- 
ment Act,  1858"),  the  11  &  12  Vict,  c  63,  was  amended ; 
and  (among  other  points)  in  this  important  particular — 
that  the  sanatory  arrangements  and  internal  management 
was  committed  to  the  local  authorities^  instead  of  to  a 
Central  Board  established  in  London. 

The  21  &  22  Vict.  c.  98  has  been  since  amended  by  the 
24  &  25  Vict  c.  61,  called  "The  Local  Government  Act 

{k)   This  Board  was  continued  Health  was  continued  by  the  follow- 

till   Ist  September,  1858,  when  it  ingActo:-*17&  18  Vict,  c  95;  18 

ceased  to  exist,  cerUin  of  the  matters  &  19  Vict,  a  1 15 ;  19  &  20  Vict.  c. 

originally  placed  under  it  being  pre-  85  ;  20  &  21  Vict  c.  38. 
viously  (by  21  &  22  Vict  c.  97)  (0  See  an  act  of  parliament  for 

transferred  to  the  superintendence  this  jgurpose,  20  &  21  Vict  c  22. 
of  the  privy  council.    The  Board  of 
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(1858)  Amendment  Act,  1861  f  and  the  system  of  local 
government  in  force,  in  sucli  districts  as  have  adopted 
or  shall  hereafter  adopt  the  Acts,  is  oonsequentlj  to  be 
ascertained  by  collating  the  provisions  of  the  11  &  12  Vict. 
0.  63,  the  21  &  22  Vict  o.  98,  and  the  24  &  25  Vict 
0.61. 

This  system  is  in  force  in  all  places  to  which  the  11  & 
12  Vict.  c.  63  was  applied,  either  by  order  in  council  or 
by  Act  of  Parliament  (n) ;  and,  as  to  other  places,  it  is  in 
force  wherever  the  Acts  are  adopted.  For  which  adop- 
tion, neither  order  in  council  nor  Act  of  Parliament  is 
required ;  but  it  takes  place  by  other  methods  now  pro- 
vided in  that  behalf  (o). 

In  any  place  in  which  the  Acts  are  in  force,  the  duty 
of  carrying  them  into  execution  devolves  upon  a  '^  Local 
Board  of  Health,"  which  as  regards  ooiporate  boroughs 
is  to  be  the  town  council,  and  as  regards  other  places  is 
to  be  elected  by  the  owners  and  rate  payers.  And  this 
board  is  charged  with  a  great  variety  of  duties,  and  is 
clothed  with  corresponding  powers,  in  relation  to  sewerage, 
scavenging  and  cleansing  streets,  and  of  buildings ;  the 
repair  of  die  highways  within  the  district ;  the  control  of 
streets  and  roads  (p);  the  supply  of  water,  and  a  variety 
of  other  matters  more  or  less  closely  connected  with  the 
sanatoiy  improvement  of  the  place.  They  have,  Airther, 
the  pow^  to  borrow  money,  purchase  land  and  settle 
boundaries,  and  procure  the  repeal  of  local  Acts,  through 
the  agency  df  a  principal  secretary  of  state ;  who  may 
issue  a  provisional  order  for  such  purposes,  which  must 
afterwards  be  confirmed  by  parliament  («).     And  the  ex- 


(n)  21  &  22  Vict  c.  98ia.  &  Act,  if  to  include  (among  other  places 

(o)  See  21  &  22  Vict,  c  98,  ai.  12,  excepted)  any  district  constituted 

15,  and  25  Se  26  Vict.  c.  61,  s.  41.  under  11  Se  12  Vict.  c.  63,  or  21 

(  p)  See  24  &  25  Vict.  c.  61,  s.  20.  &  22  Vict.  c.  98. 
By  25  &  26  Vict,  c  61,  s.  7,  no  («)  21  &  22  Vict  c.  98,  s.  75.  See 

highway  district,  formed  under  that  auch  an  Act,  25  &  26  Vict  c.  25. 
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penses  connected  with  all  these  duties  are  to  be  defrayed 
out  of  local  rates  (^),  to  be  made  either  prospectively  or 
retrospectively,  and  to  be  levied  in  general  on  the  occu- 
piers of  property  liable  to  the  poor  rate. 

Secondly.  By  18  &  1 9  Vict.  c.  1 1 6,  called  «  The  Diseases 
Prevention  Act,  1855,"  (amended  by  21  &  22  Vict  c.  97, 
and  23  &  24  Vict  c.  77,  ss.  10—15,)  it  is  provided,  that 
the  lords  of  the  Privy  Coimcil,  or  any  three  or  more 
of  them  (the  lord  president  being  one),  may,  from  time 
to  time,  cause  to  be  made  such  inquiries  as  they  see  fit, 
in  relation  to  any  matters  concerning  the  public  health, 
in  any  place  or  places  (u) ;  and  that  when  any  part  of 
England  appears  to  be  threatened  with,  or  to  be  affected 
by,  any  formidable  epidemic,  endemic,  or  contagious  dis- 
ease, they  may,  by  order,  direct  that  Act  to  be  put  in 
force  there :  and,  while  the  same  is  so  in  force,  may  issue 
regulations  and  directions  for  speedy  interments ;  £or  visi- 
tation from  house  to  house ;  for  the  dispensing  of  medicines, 
guarding  against  the  spread  of  disease,  and  affording  such 
medical  aid  and  accommodation  as  may  be  required*  And 
it  is  enacted  that  the  execution  of  aU  such  directions  issued 
by  the  Privy  Council,  shall  belong  to  the  "  local  authority 
for  executing  that  Act ;"  that  is  to  say,  to  the  guardians 
and  overseers  of  each  parish  (v). 

Thirdly.  By  18  &  19  Vict  c.  121  (tv\  caUed  «  The 
Nuisances  Removal  Act  for  England,  1855,"  (amended 
by  23  &  24  Vict  c.  77,  ss.  1—9,)  it  is  enacted,  that  the 
"  local  authority"  established  for  the  execution  of  that  Act, 
—that  is,  in  general,  the  "  Local  Board  of  Health  "  of 

(0  See  23  Vict.  c.  16,  s.  12.  they  relate  to  England)  the  11  ft  12 

(u)  20  &  21  Vict.  c.  97,  b.  S.  Vict.  c.  123,  and  12  &  IS  Vict.  c. 

(o)  23  &  24  Vict.  c.  77,  s.  11.  As  111,  on  the  same  subject.     There 

to  the  local  authorities  for  prevent-  had  been  a  previous  Act  of  9  &  10 

ing  diseases  in  the  metropolit,  see  18  Vict.  c.  96,  which  expired  in  1848. 

&  19  Vict.  c.  120;   28  &  24  Vict.  As  to  the  construction  of  18  &  19 

c.  77,  s.  10.  Vict  c.  121,  see  Draper,  app.   9. 

(ti;)  This  Act  repeals  (so  far  as  Sperring,  resp.,  9  W.  R.,  C.  P.  656, 
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the  place  where  such  a  bodj^exists  (x)^ — shall  appoint^  or 
join  with  other  local  authorities  in  appointing  for  each 
place^  a  "  Sanatory  Inspector"  or  "  Inspectors."  The 
duties  of  such  inspectors  shall  be  to  attend  at  the  office  of 
the  Board  and  their  meetings ;  to  enter  their  minutes  and 
keep  their  accounts;  to  examine  into  the  state  of  fiicts  with 
regard  to  nuisances  (a;) ;  and  generally  to  fulfil  the  instnic- 
tions  of  the  Board  as  the  occasion  may  arise.  And  the 
local  authority  is  also  empowered  to  examine  premises  as 
to  which  suspicion  exists  or  complaint  is  made ;  and  to 
inspect  articles  of  food  exposed  for  sale  or  in  the  course  of 
carriage  or  preparation  for  sale  or  use.  And  it  may  obtain 
an  order  from  two  justices  of  the  peace  in  petty  sessions, 
(after  summoning  the  offender  before  them^)  for  the  abate- 
ment or  discontinuance  of  any  nuisance  that  may  have 
been  found  on  such  premises  (y);  or  for  the  destruction  of 
any  article  of  food  so  examined,  which  the  justices  may 
deem  unfit  for  the  food  of  man  (2:). 


(x)  As  to  a  Local  Board  of 
Health,  vide  sup.  p.  284.  In  any 
place  where  there  is  no  such  Board, 
other  local  authorities  for  the  re- 
moval of  nuisances  are  appointed 
by  the  23  &  24  Vict  c  77,  according 
to  tha  following  order :— The  Town 
Council;  the  Trustees  or  Commis- 
sioners under  Local  Improvement 
Acta;  and,  lastly,  the  Guardians  or 
Overseers ;— each  of  the  three  bodies 
above  mentioned  being  in  turn  the 
local  authority,  in  case  of  the  non- 
existence  of  the  body  next  before  it 
in  the  series.  There  is,  however,  a 
proviso  that,  in  certain  cases,  the 
local  authority  may  be  the  "  Highway 
Board,"  or  the  '*  Nuisances  Removal 
Committee,'*  of  the  place  (if  there 
were  such  bodies  acting  when  that 
Act  passed),  but  only  so  long  as 
they  continue  to  employ  sanatory 
inspectors.   And  as  to  the  metropolitf 


see  18  Ae  19  Vict  c  120;  28  &  24 
Vict.  c.  77,  s.  6. 

(«)  In  18  &  19  Vict  c.  121,  s.  8, 
a  description  is  given  of  the  dif- 
ferent « nuisances"  which  are  to 
be  deemed  aa  falling  within  the 
statute. 

(y)  See  Ex  parte  the  Mayor  of 
Liverpool,  8  £11.  &  BL  537. 

(s)  18  &  19  Vict  c  121,  ss.  12 
— 27.  As  to  the  funds  out  of  which 
the  expenses  which  may  attend  the 
proceedings  of  the  local  authority 
are  to  b«  defrayed,  see  23  &  24  Vict, 
c  77,  s.  4. 

In  addition  to  the  statutes  of 
which  some  account  is  given  in  this 
chapter,  there  are  the  following  more 
or  less  immediately  connected  with 
the  subject  of  the  sanatory  condition 
of  the  people. 
Arsenic,  {sale  qf). — 14  &  15  Vict  c. 

13. 
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Baihs.'^  &  10  Vict.  c.  74 ;  10&  tl 

Vict.  c.  61. 
BuriaU.'^n  &  13  Vict  c  111,  88.  9 

—12;  17  &  18  Vict.  c.  87  ;  18  & 

19  Vict.  e.  79 ;  o.  105,  m.  11—18 1 
c  128;  20  &  21  Vict.  c.  81;  21  & 
22  Vict.  c.  98,  8.  49;  22  Vict.  c. 
1 ;  23  &  24  Vict.  c.  64;  24  &  25 
Vict.  c.  61,  8.  21 ;  25  &  26  Vict. 
clOO. 

CatiU,  (CoiUagious  Ditorders  among). 
—11  &  12  VicL  cc.  105,  107  ;  18 
&  14  Vict.  c.  71 ;  14  &  15  Vict. 
c.69;  15  &  16  Vict,  ell;  19  & 

20  Vict.  o.  101 ;  21  Ae  22  Vict. 
c  62. 

Common  Lodging  Houtet, — 14  &  15 
Vict  c.  28  i  16  &  17  Vict  c.  41 ; 
18&  19  Vict.  c.  121,8.48. 

Paetonei,  4*0.-42  Geo.  8,  c.  78 ;  8 
&  4  Will.  4,  c  108  ;  4  8c  5  Will. 
4,  cl;  7  &  8  Vict  c.  15;  8&9 
Vict  c.  29;  9  &  10  Vict  o.  40; 
10  &  11  Vict  cc.  29,  70;  13  &  14 
Vict  c.  54;  16  &  17  Vict  c  104| 
19  &  20  Vict  c.  38 ;  28  &  24  Vict 
C.78;  24  &  25  Vict,  c  117;  25 
Vict.  c.  8. 

C7m— 22  &  28  Vict  c.  66 ;  28  8c  24 
Vict  c.  146. 

Lodging  Hornet  for  the  Labouring 
ClatMM.-^U  &  15  Vict  c  84  {  18 
8e  19  Viet  c  132. 

lliifM.— 5  &  6  Vict  c.  99 ;  18  8e  19 


Vict  c.  108  (repealing  18  &  14 

Vict  c  100);  23  &  24  Vict  c 

151 ;  25  &  26  Vict  c.  79. 
PubUe  Walki,  ^.—23  &  24  Vict 

€.80. 
Ai08rff.— 28  Hen.  8,  c.  5;  8  A:  4 

£dw.  6,  c.  8 ;  18  Eliz.  c.  9  ;  3  & 

4WiU.4,  c.  22;  4  Sf  5  Vict  c. 

45 ;  12  &  13  Vict  c.  50 ;  24  &  25 

Vict.  c.  188. 

There  are  also  the  following  Acta 
containing  enactments  of  the  same 
general  character  having  regard  to 
the  MehropoHs, 
At  to  ihs  Local  Mattagement  of  the 

MetropoUt.—lB  &  19  Vict  c.  120 

(amended  by  19   &  20  Vict  c. 

112 ;  21  &  22  Vict  c.  104,  and  25 

ft  26  Vict  c.  102). 
BmUding  i^ct— 18  &  19  Vict  o.  122 

(amended  by  23  &  24  Vict  c.  52, 

and  24  &  25  Vict  c.  87). 
Burialt.^n  &  14  Vict  c.  52  ;  14  ft 

15  Vict  c.  89 ;  15  &  16  Vict  c. 

85;  16&17Victcl84;20&21 

Vict  cc  85,  81. 
(?«.— 28  Ik  24  Vict  c.  125. 
Sewere.—lS  &  19  Vict  cc.  80,  120; 

21  8r  22  Vict  o.  104;  25  &  26 

Vict  c  102. 
Aaefre  Fumaeet^-^\6  &  17  Vict  c. 

128;  18  &  19  Vict  c.  121,  8.  43 ; 

19  &  20  Vict  c.  107. 
^afor.— 15  &  16  Vict  c  84. 


(    287     ) 


CHAPTER  X. 

OF  THE  LAWS  RELATING  TO  PUBLIC  CONVEYANCES. 


It  has  been  the  poKcy  of  the  legislature  of  this  country  to 
exercise^  over  this  department  of  social  economy,  merely  a 
general  supervision ;  and  to  trust  to  the  enterprise  of  indi- 
yiduals  or  societies,  for  providing  for  the  welfare  and  con- 
venience of  the  public  in  this  important  particular. 

In  our  treatment  of  it,  we  shall  distribute  the  subject 
under  the  following  heads;  I.  Stage  Coaches.  IL  !Rail- 
ways.     III.  Conveyances  by  water. 

I.  The  provisions  relative  to  stage  coaches  in  general  (a), 
will  be  found  embodied  in  2  &  3  WiU.  IV.  c.  120 : — amended 
by  3  &  4  WilL  IV.  c  48;  2  &  3  Vict.  c.  66  ;  and  5  &  6 
Vict  c.  79. 

By  the  first  of  these  Acts,  a  *'  stage  carriage**  is  deter- 
mined to  be  every  carriage,  (whatever  be  its  form  or  con- 
struction,) which  is  drawn  by  animal  power ;  and  used  for 
the  piupose  of  conveying  passengers  for  hire,  to  and  from 
any  place  in  Great  Britain;  and  travelling  at  the  rate  of 

(a)   The  provisions  relating  to  noticed  in  the  text,  their  oharacter 

hackney  coaches  in  London,  and  being  merely  local.    But  they  will 

to  *'  Metropolitan  Stage  Carriages,"  be  found  in  1  &  2  Will.  4,  c.  22 1 

(which  last  term,  according  to  6  &  7  6  &  7  Vict.  c.  86  ;  18  &  14  Vict  c. 

Vict  c.  86,  comprises  "any  stage  7;  and  16  &  17  Viet,  oc  S3,  127. 

"  carriages  except  such  as  shall,  on  There  has  also  been  an  Act  recently 

**  every  journey,  go  to  or  come  from  passed  (24  &  25  Vict  c  70)  regulat- 

"some  town  or  place  beyond  the  ing  the  use  of  tocotmitvff  (or  engines 

"  limits  of  the  city  of  London  and  drawing  or  propelling  carriages)  on 

'*  the  liberties  thereof,  and  Metro-  roads. 
*<  poliun  Police  District,")  are  not 


^^.yijr^    --P-Ji^- 
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three  miles  or  more  in  the  hom* ;  and  for  which  separate 
fiures  shall  be  charged  to  separate  passengers  (b). 

No  carriage  is  to  be  kept  for  this  purpose,  imless  the 
person  who  keeps  it  has  a  licence  so  to  do  from  the  Board 
of  Inland  Revenue,  which  mi^st  be  yearly  renewed,  and 
in  respect  of  which  certain  duties  are  made  payable  (c); 
nor  imless  there  be  thereon  such  numbered  plates  and 
particulars  as  are  directed  by  the  Acts;  and  these  par- 
ticulars specify  the  christian  and  surname  of  the  proprietor, 
or  one  of  the  proprietors;  the  extreme  places  to  which 
the  licence  extends ;  and  the  greatest  number  of  inside 
and  outside  passengers  which  the  carriage  may  lawfully 
convey  (rf). 

Numerous  penalties  are  imposed  on  the  drivers  of  these 
carriages,  for  offences  or  neglects  which  would  seem  to 
militate  against  the  safety  or  convenience  of  the  public. 
Among  these  may  be  mentioned  ~  driving  a  stage  coach 
without  or  with  a  defective  licence,  or  without  having 
such  plates  and  particulars  as  above  referred  to  (e)  ; 
carrjdng  too  many  passengers  or  too  much  luggage  (/) ; 
and  in  short  any  intoxication,  negligence,  fririous  driving, 
or  other  misconduct,  in  the  driver  or  conductor,  which 
shall  endanger  the  safety  of  any  passenger  or  other  person, 
or  the  property  of  any  person,  including  the  proprietor  of 
the  coach  (g). 


(6)  2  &  3  Will.  4,  c.  120,  8.  o. 

(e)  2  &  3  WUl.  4,  c.  120,  s.  6. 
These  dutiet  now  form  part  of  the 
excise,  10  &  11  Vict.  c.  42,  s.  2. 
Their  amount  has  been  recently 
reduced  by  18  &  19  Vict.  c.  78,  ss. 
1,  2,  which  statute  also  repeals  so 
much  of  the  2  &  3  Will.  4,  c.  120, 
as  authorizes  a  composition  for  these 
duties. 

(d)  2  8iZ  Will.  4,  c.  120,  s.  36 ; 
5  &  6  Vict  c.  79,  ss.  n,  13,  14.  As 
to  mail  coaches,  and  how  far  they 


are  excepted,  see  2  &  3  Will.  4,  c. 
120,  s.  46  ;  5  &  6  Vict  c.  79,  s.  12. 

(e)  2  &  3  Will.  4,  c.  120,  ss.  30— 
36 ;  5&6  Vict  c.  79,  s.  14. 

(/)  3  &  4  Will.  4,  c.  48,  ss.  2,  3, 
4;  5  &  6  Vict  c.  79,  s.  15. 

(g)  2  &  3  Will.  4,  c.  120,  8.  48. 
As  to  the  right  of  action  of  pas- 
sengers for  negligence,  &c.  of  the 
driver,  vide  post,  p.  489.  By  24 
&  23  Vict  c.  100,  8.  35,  wanton 
or  furious  driving,  racing  or  other 
wilful  misconduct  or  neglect  on  the 
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Besides  aU  which,  by  2  &  3  WilL  IV.  c.  120  (A),  it  is 
provided,  that  if  it  shall  happen  that  the  driver,  conductor, 
or  guard  of  any  stage  carriage,  shall  have  committed  any 
offence  against  that  Act,  but  is  not  known, — or  being 
known,  cannot  be  found, — ^the  proprietor  shall  be  liable  to 
the  same  penalty  as  if  he  had  been  driver  when  the  offence 
was  committed.  But  he  will  be  excused  if  he  can  prove 
by  any  other  evidence  besides  his  own  testimony,  and  to 
the  satis&ction  of  the  justice  of  the  peace  before  whom  the 
complaint  was  heard,  that  the  offence  was  committed 
without  his  privity  or  knowledge,  and  that  he  has  derived 
no  benefit  therefi-om ;  and  that  he  has,  moreover,  used 
his  endeavours  to  find  out  such  driver,  conductor,  or  guard, 
and  given  all  reasonable  information  in  answer  to  inquiries 
respecting  him. 


II.  Railways, 

Besides  the  several  Acts  &om  time  to  time  passed  which 
authorize  the  construction  of  particular  railways,  there 
exist  the  following  Acts,  containing  enactments  of  general 
regulation :  1  &  2  Vict.  c.  98 ;  3  &  4  Vict.  c.  97 ;  5&G 
Vict  c.  55 ;  7  &  8  Vict.  c.  85 ;  8  &  9  Vict.  c.  20(i) ;  8 
&  9  Vict.  c.  42 ;  8  &  9  Vict.  c.  96 ;  9  &  10  Vict  c.  28 ; 
9  &  10  Vict  c.  57 ;  12  &  13  Vict.  c.  xl ;  13  &  14  Vict 
a  xxxiii ;  13  &  14  Vict  c.  83  ;  14  &  15  Vict  c.  64 ;  15 
&  16  Vict  cap.  c ;  17  &  18  Vict  c.  31 ;  21  &  22  Vict 
c.  75  (J) ;  22  &  23  Vict  c.  59 ;  24  &  25  Vict.  c.  97, 
ss.  35—38;  c.  100,  ss.  32—34. 


part  of  a  person  in  charge  of  any 
carriage  or  vehicle,  when  followed 
by  any  bodily  harm  to  any  person 
18  a  misdemeanor,  punishable  by 
imprisonment  to  the  extent  of  two 
years,  and  with  or  without  hard 
labour. 

(A)  As  to  the  production  of  the 
driver,  &c.  by   the  proprietor,  see 
VOL.  III. 


also  6  &  7  Vict  c.  86,  s.  85 ;  12  & 
IS  Viet.  c.  92,  s.  22. 

(i)  This  is  *<  The  Railways  Clauses 
Consolidation  Act,  1845." 

{j  )  This  Act  (for  providing  cheap 
trains  for  the  public),  which  at  fiist 
was  passed  only  for  a  limited  period, 
was  made  perpetual  by  23  &  24 
Vict.  c.  41. 

U 
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Under  these  statutes,  the  general  supervision  and  regu- 
lation of  all  railways  is  intrusted  to  the  Board  of  Trade  (m); 
and  it  is  made  unlawfid  to  open  any  railway  («),  or  portion 
of  railway,  for  the  public  conveyance  of  passengers,  untfl 
a  month's  notice  in  writing  shall  have  been  given  to  such 
Board,  by  the  company  to  whom  the  railway  may  belong, 
of  their  intention  of  opening  the  same;  and  ten  days' 
notice,  of  the  time  when  the  railway  will  be  open  for  in- 
spection (o). 

It  is  fiirther  enacted,  by  the  statutes  above  mentioned, 
that  the  Board  of  Trade  may  postpone  the  opening  of  any 
railway,  until  satisfied  that  it  may  take  place  without 
danger  to  the  public ;  may  order  every  railway  to  make 
returns  of  the  aggregate  traffic  in  passengers,  cattle,  and 
goods,  of  the  occurrence  of  any  serious  accident,  and  of 
all  tolls  and  rates  from  time  to  time  levied  (p).  The 
Board  may  also  appoint  proper  persons  as  inspectors  of 
railways  (y). 

Every  railway  company  is  also  required  (whether  called 
upon  to  do  so  or  not),  to  report  to  the  Board  of  Trade 
every  accident  attended  with  serious  personal  injury, 
within  forty-eight  hours  of  its  occurrence  (r) ;  and  to  lay 
before  the  board,  for  its  approbation,  certified  copies  of 
the  bye-laws  and  regulations  by  which  they  are  go- 
verned (s) :  which  bye-laws  may  be  disallowed  by  the 
board  at  its  pleasure.  And  the  board  is  moreover  em- 
powered to  direct  the  attorney-general  to  proceed  against 
any  railway  company  for  their  non-compliance  with  the 

(«)  By  9  &  10  Vict.  c.  105,  this  (n)  8  &  4  Vict.  c.  97 ;  5  &  6  Vict. 

Jurisdiction  was  transferred  from  the  c  55,  s.  2. 

Board  of  Trade,  to  certain  commis-  (o)  5  5c  6  Vict,  c  65,  ss.  4,  5. 

sioners  appointed  by  her  Majesty,  (p)  3  &  4  Vict.  c.  97y  s.  8;  5  &  6 

called    **  Commissioners   of  Rail-  Vict.  c.  65,  s.  8. 

ways;"  but  this  Act  is  now  repealed  (9)  3  &  4  Vict  c.  97,  s.  5 ;  7  &  8 

by  14  &  15  Vict  c  64 ;  and  the  Vict.  c.  85,  s.  15. 

jurisdiction  restored  to  the  Board  of  (r)  6  &  6  Vict.  c.  56,  s.  7. 

Trade.  (*)  3  &  4  Vict  c.  97,  ss.  7,  8. 
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provisions  either  of  their  special  Act,  or  of  the  Acts  of 
general  regulation ;  or  on  their  commission  of  any  act  un- 
authorized by  law  (t). 

Provisions  are  also  made  to  regulate  the  liability  of  a 
railway  company  for  neglect  or  de&ult  in  the  carriage  of 
goods  (tt);  to  authorize  the  summary  apprehension  and 
punishment  of  any  engine-driver  or  servant  of  the  com- 
pany guilty  of  any  misconduct  (v) ;  and  to  subject  to 
severe  punishment  aU  ill-disposed  persons  obstructing  or 
injuring  any  railway  engine  or  carriage,  or  endangering 
the  safety  of  the  passengers  (x). 

Railway  companies  are  obliged  to  maintain  and  repair 
good  and  su£Gicient  fences  along  their  lines  (y) ;  to  trans- 
port, at  a  settled  rate,  military  and  police  forces  (z\  and 
mails  (a) ;  to  afford  all  reasonable  fiicilities  for  the  con- 
veyance of  traffic,  without  undue  preference  of  particular 
persons  or  companies,  or  particular  descriptions  of  traf- 
fic (6) ;  to  permit  and  £su^ilitate  the  introduction  of  elec- 


(0  7  &  8  Vict  c.  85,  ss.  16—18. 

(«)  See  8  &  9  Vict  c  20,  s.  89 ; 
14  &  1^  Vict  e.  19,  aa.  6,  8,  10 ; 
17  &  18  Vict  e.  31,  8.  7,  et  vide 
sup.  vol.  11.  p.  86,  n.  (^). 

(p)  8  &  4  Vict  c.  97,  88, 18,  14  ; 
6&6  Vict  c  55,  88. 17, 18. 

(«)  24  &  25  Vict  c.  97,  88.  35— 
88;  c  100,  88.  32—84.  By  c.  95, 
the  previous  provisions  on  this  sub- 
ject contained  in  3  &  4  Vict  c.  97, 
and  14  &  15  Vict.  c.  19,  are  repealed. 

(y)  5  8i6  Vict  c.  55,  8. 10. 

(x)  Sect  20;  7  &  8  Vict  c.  85, 

8.12. 

(a)  1  &  2  Vict  c.  98 ;  7  &  8  Vict 
c.  85,  8.  11. 

(6)  17  &  18  Vict  c.  31,  88.  1—6. 
By  this  Act  of  17  &  18  Vict  c.  31, 
called  '*The  Railways  and  Canal 
Traffic  Act,  1854,"  it  is  made  lawful 


for  any  company  or  person  to  make 
complaint,  in  England,  to  the  Court 
of  Common  Pleas,  in  respect  of  any 
thing  done  or  omitted  to  be  done  by 
any  Railway  Company  in  violation 
of  the  Act ;  and,  if  necessary,  a  writ 
of  injunction  or  interdict  may  be 
issued  by  that  court  to  restrain  the 
company  from  any  further  violation 
of  it;  and  general  rules  may  be 
issued  by  that  court  for  proceedings 
under  the  Act  A  set  of  such  rules 
was  accordingly  issued  bearing  date 
31st  January,  1855.  The  cases  on 
this  Act  are  numerous.  Among  the 
most  recent,  are  In  re  Nicholson  and 
the  Great  Western  Railway  Com- 
pany, 7  C.  B.  (N.  S.)  755 ;  and  In  re 
Ransome  and  the  Eastern  Counties 
Railway  Company,  8  C.  B.  (N.  S.) 
709. 


U2 


292  BK.  rv.  OF  PUBLIC  BIGHTS.— PT.  III.  80CIA1.  ECONOMY. 

trical  telegraphs  upon  their  lines  (c);  to  construct  their 
railway  (as  a  general  rule)  on  a  gauge  of  four  feet  eight 
inches  and  a  half  in  England,  and  five  feet  three  inches  in 
Ireland  (d) ;  to  keep  a  strict  account  of  money  received 
for  the  conveyance  of  passengers,  or  from  other  sources, 
upon  their  respective  lines;  to  deliver  the  same  to  the 
Board  of  Inland  Revenue;  and  to  pay  a  monthly  duty 
thereupon  (c). 

By  one  of  the  Acts  above  mentioned,  viz.,  7  &  8  Vict, 
c.  85,  it  is  provided,  that  if,  twenty-one  years  after  the 
establishment  of  any  passenger  railway,  by  Act  of  that  or 
any  future  session,  the  average  divisible  profits  for  the 
three  last  years  upon  the  paid-up  capital  stock  shall  be 
found  to  equal  or  exceed  10/.  per  cent.,  the  Lords  of  the 
Treasury  shall  be  at  liberty,  (an  act  of  parliament  being 
first  obtained  for  that  purpose,)  to  revise  and  reduce  the 
&res,  upon  condition  of  giving  the  company  a  guarantee 
to  make  good  their  profits  to  the  amount  of  102.  per  cent, 
during  the  existence  of  such  reduced  scale. — Or  (whatever 
may  be  the  rate  of  divisible  profits)  to  purchase  the  rail- 
way on  behalf  of  her  Majesty,  at  such  rate  as  in  the  Act 
provided  for  (/).  By  the  same  Act,  also,  all  railway  com- 
panies are  prohibited  fix>m  raising  loans  for  the  fiiture,  on 
negotiable  securities,  except  as  authorized  by  parliamentary 
enactment  (^) ;  and  by  8  &  9  Vict.  c.  16,  ss.  38 — 55,  a 
variety  of  regulations  are  made  in  regard  to  the  case  of 
their  borrowing  money  on  bond  or  mortgage  (A). 


(e)  7  &  8  Vict.  c.  85,  ss.  14,  15.  the  mortgage  debentures  and  bonds 

As  to  maliciously  injuring  such  tele-  of  railway  companies,  see  Hart  v. 

graphs,  see  24  &  25  Vict.  c.  97i  sa.  Eastern  Union  Railway  Company,  7 

87.  38.  Exch.  246 ;  Virtue  o.  East  Anglian 

(d)  9  &  10  Vict.  c.  57.  Railway  Company,  6  Railway  Cases, 

(e)  5  &  6  Vict.  c.  79,  s.  4;  10  &  252 ;  Prince  v.  Great  Western  Rail- 
11  Vict  c.  42.  way  Company,  16  Mee.  fie  W.  244  ; 

(/)  7  fir  8  Vict.  c.  85,  ss.  1—4.  Shelford  on  the  Law  of  Railways, 

(g)  Ibid.  s.  19.  pp.  157—161,  8rd  edit. 
(h)  As  to  the   legal  remedy  on 


mm 
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III.  Conveyances  by  water. 

The  class  of  legislative  provisions  that  require  to  be 
noticed  under  this  head^  are  those  which  relate  to  the  car- 
riage of  passengers  in  merchant  vessels  (i). 

The  enactments  on  this  subject  are  contained  chiefly  in 
the  Merchant  Shipping  Act  1854,  (17  &  18  Vict  c.  104,) 
ss.  300—325,  354,  and  in  the  18  &  19  Vict  c.  119,  and 
the  25  &  26  Vict  c.  63  (A) ;  and  by  the  first  of  the  above 
Acts,  every  ^'  passenger  steamer" — that  is,  "  every  British 
"  steam-ship  canying  passengers  to,  from,  or  between 
"  any  place  or  places  in  the  united  kingdom,  excepting 
'^  steam  ferry  boats  working  in  chains,  conmionly  called 
"  steam  bridges," — shall  be  surveyed  and  reported  upon 
to  the  Board  of  Trade,  at  least  twice  in  the  year(/); 
and  shall  proceed  on  no  voyage,  with  passengers,  unless 
the  owner  or  master  has  received  from  the  board  a  cer- 
tificate applicable  to  the  voyage,  and  showing  that  the 
provisions  of  the  Act  have  been  complied  with(in).  And 
if  the  person  in  charge  receives  on  board  any  number  of 
passengers  greater  than  the  number  allowed  by  the  certifi- 
cate, the  owner  or  master  is  liable  to  pecimiary  penalties. 
Provisions  are  also  made  against  various  kinds  of  mis*' 
conduct  by  the  passengers  (n) ;  and,  by  sect   354,  the 


(I)  There  are  also  provisions  as 
to  boats  and  barges  on  the  River 
Thames ;  but  these  being  of  a  local 
character  are  not  noticed  in  the  text. 
(See  as  to  these,  2  &  8  Philip 
&  Mary,  c  16;  22  &  28  Vict.  c. 
cxxxiii.) 

(A)  As  to  these  Acts  (considered 
in  their  reference  to  other  subjects), 
vide  sup.  p.  260.  Of  the  previous 
Acts  as  to  passengers  in  merchant 
vessels,  the  4  Geo.  4,  c  88,  and  14  & 

15  Vict.  c.  79,  were  repealed  by  17  & 
18  Vict  c.  120,  sched. ;  and  the  15  & 

16  Vict.  c.  44,  by  18  &  19  Vict,  c 


119,  s.  1.  The  16  &  17  Vict,  c 
84,  as  to  passages  between  Ceylon 
and  certain  parts  of  the  East  Indies* 
—and  18  &  19  Vict.  c.  104,  called 
*'  The  Chinese  Passengers'  Act, 
1855,"  are  still  in  force. 

(0  17  &  18  Vict  c.  104, 88.809-- 
812.  And  see  25  &  26  Vict.  c.  68, 
8.84. 

(m)  17  &  18  Vict,  c  104,  ss.  812, 
818. 

(n)  17  &  18  Vict,  c  104,  ss.  822— 
825;  and  see,  also,  25  &  26  Vict 
c.  63,  ss,  85—37. 
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master  of  every  ship  carrying  passengers  between  any 
place  in  the  united  kingdom^  (or  the  channel  islands,)  and 
any  other  place  so  situate,  shall,  when  nayigating  within 
the  limits  of  any  district  for  which  pilots  are  Uoensed, 
(unless  he  or  his  mate  has  a  certificate  enabling  him  to 
conduct  the  vessel  himself,)  employ  a  qualified  pUot ;  and 
if  he  fidls  to  do  so,  is  liable  to  a  penalty  not  exceeding 
100/. 

The  18  &  19  Vict  c.  119,  called  "  The  Passengers'  Act, 
1855,"  extends  generally  (A)  to  every  ship  carrying  more 
than  thirty  passengers  (/)  &om  the  united  kingdom,  to  any 
place  out  of  Europe,  and  not  being  within  the  Mediter^ 
ranean  Sea ;  and,  also,  to  every  such  colonial  voyage  as 
therein  described.  It  commits  the  execution  of  its  provi- 
sions to  ^^  the  Emigration  Commissioners  "(m) ;  or,  in  her 
Majesty's  possessions  abroad,  to  the  emigration  officers 
there  appointed ;  or  where  there  is  none,  or  in  their  ab- 
sence, to  the  chief  officer  of  customs  there  (n).  It  provides 
that  no  ^^  passenger  ship"  shall  (under  penalty  of  forfeiture 
to  the  crown)  dear  out  to  sea,  until  duly  surveyed  and 
reported  sea-worthy :  nor  until  the  master  shall  have  ob- 
tained, fixwn  the  emigration  authority  at  the  port  of 
clearance,  a  certificate  that  the  requirements  of  the  Act 
have  been  duly  complied  with ;  and  that  the  ship  is  sea- 
worthy, in  safe  trim,  and  in  all  respects  fit  for  her  voyage, 
and  h^  passengers  and  crew  in  a  fit  state  to  proceed :  nor 
until  the  master  shall  have  joined  in  a  bond  to  the  crown 


(k)  See  18  &  19  Vict.  c.  119,  es.  gration  Commisttoners,"  to  be,  dur- 

S,  4,  where  the  exceptions  are  speci-  ing  her  Majesty's  pleasure,  "  com* 

fted.  missioners  in  the  united  kingdom 

(/)  See  Ellis  «.  Pearce,  1  Ell.  Bl.  for  sale  of  the  waste  lands  of  the 

&  EIL  431.  crown  of  her    Mijesty's   colonies, 

(m)  18  &  19  Vict  c.  119,  s.  6.  and  for  superintending  the  emigra- 
These   commissioners   are  persons  tion  of  the  poorer  classes  of  her  Ma- 
appointed    by  warrant  dated  27th  jesty's  subjects  to  such  colonies." 
November,    1847,   under  the  style  («)  18  &  19  Vict.  c.  119,  8S.  8,  9. 
of  **  The  Colonial  Land  and  Emi- 
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in  the  sum  of  2^000^.^  conditioiijed,  inter  alia^  for  the  sea- 
worthiness  of  the  vessel  (o).  The  Act  also  makes  a  great 
variety  of  regulations,  calculated  to  limit  the  number,  and 
to  ensure  the  safety  and  accommodation  of  the  passengers, 
but  too  numerous  and  two  specific  in  their  nature  to  be 
conveniently  detailed  on  the  present  occasion  (p);  and 
with  respect  to  colonial  voyages — that  is,  voyages  of  more 
than  four  hundred  miles,  or  three  days,  from  any  place 
within  any  of  her  Majesty's  possessions  abroad,  except 
the  then  East  India  Company's  territories  and  Hong  Kong 
— extends  to  them  the  general  provisions  which  it  con- 
tains; subject,  however,  to  considerable  variations,  such 
as  the  nature  of  the  case  requires  (9).  It  enacts  also,  that 
the  master  of  every  ship  bringing  passengers  into  the 
united  kingdom,  from  any  place  out  of  Europe,  and  not 
within  the  Mediterranean  Sea,  shall  twenty-foiu:  hours  after 
arrival,  deliver  to  the  emigration  authority,  a  correct  list, 
under  his  signature,  specifying  the  names,  ages  and  callings 
of  all  the  passengers  embarked,  and  the  ports  frt)m  whence 
they  came ;  and  which  of  them  (if  any)  have  died,  (with  the 
supposed  cause  of  death,)  or  have  been  bom,  during  the 
voyage;  and,  if  such  master  &il  to  deliver  such  list  or  it 
be  wilfully  fidse,  he  shall  incur  a  penalty  not  exceeding 
60L{r).  And  ftirther,  that  if  any  ship,  bringing  pas- 
sengers into  the  united  kingdom  from  any  place  out  of 
Europe,  shall  have  on  board  a  greater  number  of  passengers 
or  persons  than  in  the  proportions  respectively  comprised 
in  that  Act,  for  carrying  passengers  yrom  the  united  king- 
dom, he  shall  be  liable  to  such  pecuniary  penalties  as 
therein  particularly  set  forth  (5). 

And,  lastly,  by  the  25  &  26  Vict  c.  63,  s.  5,  it  is 

(0)  18  &  19  Vict.  c.  119,  88.  11,  proper  number  of  pa88enger8  may 

12,  19.  be  made  by  the  governor  of  the 

ip)  Sects.  18—94.  colony,  from  which  such  vessel  shall 

(9)  Sects.  96,  99.     With  respect  proceed.  (24  &  25  Vict  c.  52.) 
to  any  vessel  plying  between  porta  (r)  18  &  19  Vict  c.  119,  s.  100. 

in  Australasia,  regulations  as  to  the  («)  Sect  101. 
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enacted,  that  every  steam-ship  which  is  required  by  the 
17  &  X8  Vict.  c.  104,  to  have  a  master  possessing  a  certi- 
ficate from  the  Board  of  Trade  (0>  shall  also  have  an 
engineer  or  engineers,  possessing  such  certificate  firom  the 
Board  of  Trade,  as  in  the  25  &  26  Vict.  c.  63,  is  more 
particularly  set  forth  (m). 

(0  Vide  sup.  p.  264.  («)  See  25  &  26  Vict.  c.  63,  ss.  5 

—12,  23,  24. 
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CHAPTER  XL 

OF  THE  LAWS  RELATING  TO  THE  PRESS. 


The  law  of  property  in  books  and  other  pubKcations  has 
been  ah-eady  discussed  under  the  head  of  copyright,  in  that 
part  of  the  present  work  in  which  the  right  to  that  species 
of  property  fell  under  consideration  (a).  Our  attention  will 
now  be  directed  to  the  law  which  relates  to  the  means  of 
publication — ^in  other  words,  to  the  press. 

This  mighty  engine  for  good  or  for  evil  is  one  that  in  its 
nature  requires  to  be  kept  under  some  restraint,  while  it  is 
perhaps  even  yet  more  essential  that  the  restraint  should 
not  be  carried  so  far  as  to  preclude  a  reasonable  liberty  of 
discussion.  In  this  country  no  censorship  is  exercised  over 
the  press  (6) :  yet  its  excesses  are  held  in  check  by  restrictive 
provisions,  the  general  object  of  which  is  to  ascertain  in 
every  instance  by  whom  publications  are  printed ;  so  as 
to  make  such  publisher  amenable,  whenever  the  case  so 
requires,  to  the  civil  remedy  of  injured  parties,  or  to  the 
correction  of  criminal  justice  (c). 

(a)  Vide  sup.  vol.  ii.  p.  84.  (e)  It  may  be  remarked  here  that 

(b)  The  ceniorship  of  the  preaii,  the  offence  of  libel  may  be  prose- 
which  under  some  form  or  other  had  cuted  either  hyindietmentoTtfrforma' 
existed  with  intermissions  from  the  tiimi  as  we  shall  have  occasion  here- 
time  of  Hen.  8,  came  to  an  end  in  after  to  explain  (vide  post,  bk.  v.  c. 
the  reign  of  Will.  8,  by  the  expira-  viii.)  ;  but,  as  regards  defamatory 
tion  of  an  Act  then  in  force.  See  libels,  an  information  will  not  be 
Lord  Macaulay's  History  of  Eng-  granted  unless  the  person  applying 
land,  vol.  i.  p.  167.  for  leave  to  file  the  same,  makes  an 
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The  nature  of  these  provisions  will  appear  on  an  exa- 
amination, — first,  of  those  statutes  which  bear  upon  printing 
in  general, — secondly,  of  those  which  relate  to  newspapers 
and  pamphlets. 

First,  as  to  printing  in  general 

The  regulations  which  concern  this  subject  are  to  be 
found  in  the  statute  39  Geo.  III.  c  79,  amended  by  51 
Geo.  III.  c.  65,  and  by  2  &  3  Vict  c.  12.  The  neces- 
sity for  them  was  originally  suggested  (as  the  Act  first 
mentioned  sets  forth)  by  the  multitude  of  writings  of  an 
irreligious,  treasonable  and  seditious  nature,  which  had 
latterly  been  published  by  certain  societies :  and  the  sub- 
stance of  their  enactments  is  as  follows : — 

Every  person,  who  possesses  any  printing  press  or  types 
for  printing,  must,  by  the  39  Geo.  III.  c.  79,  s.  23,  de- 
liver notice  thereof  (attested  by  one  witness)  to  the  clerk 
of  the  peace  of  the  county  or  other  division  where  the 
same  is  intended  to  be  used,  according  to  the  form  in 
the  schedule  to  the  Act  annexed.  And  a  similar  notice 
is  to  be  delivered  to  the  clerk  of  the  peace,  by  any  per- 
son who  intends  to  carry  on  the  business  of  a  letter- 
founder  or  printing-press  maker  (cf).  And  every  person 
who  shall  keep  or  use  any  printing-press  or  types,  or  make 
or  sell  any  type  for  printing  or  printing-press,  without 
having  given  such  notice  and  obtained  such  certificate 
thereof  as  the  Acts  require  in  these  cases  respectively, 
shall  forfeit  202.  But  an  exception  as  to  this  is  made  in 
favour  of  the  royal  printers,  and  of  the  public  presses  of 
the  Universities  of  Cambridge  and  Oxford  («). 

It  is  also  provided  by  the  same  Act,  imder  the  like 
penalty,  that  every  person,  who  shall  sell  types  for  printing 
or  printing-presses,  shall  keep  a  fair  account  in  writing,  of 

affidavit  pointedly  asserting  his  in-  the  Queen's  printer  and  of  the  Uni- 

nocence  of  the  charge.    (4  BL  Com.  versities  of  Oxford  and  Cambridge  in 

451,  n.  by  Christian.)  printing  the  Bible,  acts  of  parlia- 

(d)  39  Geo.  3,  c.  79,  s.  25.  ment,  &c.,  vide  sup.  vol.  ii.  p.  89. 

(e)  As  to  the  exclusive  privileges  of 
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all  persoDB  to  whom  they  shall  be  sold ;  and  shall  produce 
such  account  to  any  justice  of  the  peace  who  shall  require 
the  same  (i).  And  that  every  person  who  shall  print  any 
paper  for  hire  or  reward  shall  carefully  preserve  one  copy 
of  it  at  least ;  and  shall  write  on  the  same^  in  fair  and 
legible  characters,  the  name  and  place  of  abode  of  the 
person  or  persons  by  whom  he  shall  have  been  employed 
to  print  the  same ;  and  shall  produce  the  copy  to  any  jus- 
tice of  the  peace  who  shall  demand  a  sight  thereof  (A). 

It  is  moreover  provided  by  2  &  3  Vict  c.  12,  that  every 
person  who  shall  print  any  paper  or  book  whatsoever, 
which  shall  be  meant  to  be  published  or  dispersed,  must 
print  upon  the  front  of  every  such  paper  (if  the  same  be 
printed  upon  one  side  only),  or  upon  the  first  or  last  leaf 
of  every  paper  or  book,  which  shall  consist  of  more  than 
one  leaf,  in  legible  characters,  his  name  and  usual  place  of 
abode  or  business  (/), — and  that  every  person  who  shall  pub- 
lish or  disperse,  or  assist  in  publishing  or  dispersing,  any 
paper  or  book  printed  without  such  particulars, — shall,  for 
every  copy  so  printed,  forfeit  a  sum  not  exceeding  51.  But 
no  action  or  proceeding  in  any  court  or  before  any  justice 
of  the  peace  shall  be  commenced  imder  this  provision, 
except  in  the  name  of  the  attorney-general  or  solicitor- 
generaL  And  it  is  fiirther  enacted,  that  in  the  case  of 
books  or  papers  printed  at  the  University  Press  of  Oxford 
or  the  Pitt  Press  of  Cambridge,  the  printer,  instead  of 
printing  his  name  thereon,  shall  print  the  following  words, 
"  Printed  at  the  University  Press,  Oxford,"  or  ''  The  Pitt 
Press,  Cambridge,"  as  the  case  may  be. 

It  is,  however,  to  be  observed,  that  the  above  provision 
with  respect  to  the  printer's  name  and  place  of  abode  does 
not  extend  (/«)  to  any  papers  printed  by  the  authority  and 
for  the  use  of  either  House  of  Parliament,  or  for  any  public 

(i)  89  Geo.  8,  c.  79,  a.  26.  14. 

Ik)  Sect.  29.  (m)  Sec  39  Geo.  3,  c.  79,  s.  28  ; 

(0  See  Bensley  v.  Bignold,  5  B.  &  2  &  3  Vict  c  12,  8.  6. 
A.  835 ;  Marchant  v.  Evaos,  2  Moore, 
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Board  or  Office  (n) ;  or  to  the  impression  of  any  engraving; 
or  the  printing  by  letter-press  of  the  name^  or  the  name 
and  address^  or  business,  of  any  person,  and  of  the  articles 
in  which  he  deals.  Moreover,  it  extends  not  to  any  papers 
for  the  sale  of  estates  or  goods  by  auction  or  otherwise ; 
or  to  any  bank  note  or  security  for  payment  of  money, 
bill  of  lading,  policy  of  insurance,  letter  of  attorney,  deed 
or  agreement,  transfer  or  assignment  of  public  stock  or 
securities,  or  dividend  warrant  thereon ;  or  to  any  receipt 
for  money  or  goods ;  or  to  any  proceedings  in  any  court 
of  law  or  equity ; — ^not^thstanding  the  whole  or  any  part 
of  the  said  securities,  instruments  and  matters  aforesaid 
shall  be  printed  (o). 

Secondly,  as  to  newspapers  and  pamphlets. 

Shortly  before  the  introduction  of  the  regulations  relative 
to  printed  books  and  papers  in  general,  provisions  of  the 
same  tendency  had  been  devised  by  the  legislature  in  re- 
ference to  that  highly  influential  class  of  publications  just 
mentioned.  But  the  Act  at  that  time  passed (p)  has  been 
since  repealed ;  and  the  provisions  now  in  force  for  the 
control  of  newspapers  and  pamphlets  are  contained  in  60 
Geo.  III.  &  1  Geo.  IV.  c.  9;  11  Geo.  IV.  &  1  Will.  IV. 
c.  73,  and  6  &  7  WiU.  IV.  c.  76  {(/). 

By  the  first  of  these  Acts,  it  is  among  other  things  pro- 
vided, that  no  person,  imder  a  penalty  of  20/.,  shall  print 
or  publish  for  sale  any  newspaper  (r) — or  any  pamphlet  or 

(n)  See  51  Geo.  8,  c  65,  s.  3  ;  2  of  such  transmission,  it  shall  be  no 

&  3  Vict.  c.  12, 8. 6.  longer  necessary  (as  it  once  was)  that 

(o)  Ibid.  the  printing  of  newspapers  should  be 

(p)  88  Geo.  3,  c.  78.  This  and  on  paper  stamped  for  denoting  the 
the  subsequent  Act,  5  Will.  4,  c.  2,  duties  on  the  same.  And  it  also  pro- 
are  repealed  by  6  &  7  Will.  4,  c.  76,  vides  for  the  transmission  by  post,  of 
>•  82.  periodical  publications. 

(q)  There  is,  on  the  other  hand,  a  (r)  Under  the  expression  **  news- 
late  Act  favourable  to  the  circulation  papers,"  as  used  in  the  above  Acts, 
of  newspapers— viz.  18  Vict  c.  27 —  are  included,  not  only  papers  con- 
providing  more  amply  for  their  trans-  taining  public  news,  but  those  also 
mission  by  the  post.  The  same  Act  which  contain  any  remarks  or  obser- 
provides  that,  except  for  the  purpose  vations  on  public  news,  published 
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other  paper  containing  any  pubKc  news,  intelligence  or  oc* 
currence,  or  any  remarks  or  observations  thereon,  or  upon 
any  matter  in  chm'ch  and  state,  which  shall  not  exceed 
two  sheets  of  certain  dimensions  therein  specified,  or  which 
shall  be  published  for  sale  at  a  less  price  than  6rf.,— until 
he  shall  have  entered  into  a  recognizance,  if  the  printing 
be  in  London  or  Westminster,  or  into  a  bond,  if  in  the 
country,  together  with  two  or  three  sufficient  sureties, 
conditioned  that  the  printer  or  publisher  shall  pay  every 
such  fine  or  penalty  as  may  be  at  any  time  adjudged 
against  him,  for  printing  or  pubUshiag  any  blasphemous 
or  seditious  libel  (r). 

By  the  second  of  these  Acts,  the  amount  of  such  recog- 
nizances and  bonds  is  fixed  at  400/.  or  300/.  (as  the  case 
may  be);  and  it  is  provided  that  they  shall  be  made  with 
such  conditions  as  to  secure  the  payment  of  any  damages 
or  costs  to  be  recovered  in  actions  for  libels,  as  well  as  to 
secure  the  payment  of  fines  or  penalties  upon  convictions. 

By  the  last  of  these  Acts  it  is  enacted,  among  other 
things,  that  no  person  shall,  under  a  penalty  of  50/.  per  diem, 
print  or  publish,  or  cause  to  be  printed  or  published,  any 
newspaper,  (the  London  Gazette  only  excepted,)  before 
there  shall  be  delivered  to  the  commissioners  of  stamps 
and  taxes  (now  the  Board  of  Inland  Revenue),  or  at  the 
head  office  for  stamps,  or  the  proper  officer  for  the  district, 
a  declaration  in  writing,  containing  the  correct  title  of  the 
newspaper — the  true  description  of  the  house  in  which  it 
is  to  be  printed,  and  of  that  in  which  it  is  to  be  published, 
—  and  the  true  name,  addition,  and  place  of  abode  of  every 

periodically,  or  in  parts  or  numbers,  8;  6  &  7  Will.  4,  c.  76,  s.  4;  Ex 

at  intervals  not  exceeding  twenty-six  parte  Higginbotham,  9  D.  P.  C.  201 ; 

days, — provided  any  of  the  parts  or  Attorney-General    v.    Bradbury,   7 

numbers  do  not  exceed  two  sheets  of  Exch.  97.) 

the  dimensions  specified  in  the  Acts,  (r)  60  Geo.  8  &  1  Geo.  4,  c.  9, 

or  shall  be  published  for  less  than  s.  8.    As  to  the  mode  of  enforcing 

sixpence.     Periodical  papers  of  ad-  these  recognizances,  see  Ex  parte 

vertuementi  are  also  included.    (See  Duke  of  Brunswick,  8  Exch.  829. 
60  Geo.  8  &  1  Geo.  4,  c.  9,  ss.  1,  2, 
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intended  printer  and  publisher  thereof,  and  (with  certain 
qualifications)  those  of  the  proprietors  (s).  And  it  is  also 
provided  that  every  such  declaration  shall  be  signed  by. 
the  printers  and  publishers  therein  specified,  and  by  such 
of  the  proprietors  therein  specified  as  shall  be  resident 
within  the  united  kingdom,  and  shall  be  renewed  as  often 
as  changes  in  the  concern  shall  occur ;  and  that  any  fidse 
statement  in  such  declaration  as  to  the  printers,  publishers, 
or  proprietors,  shall  be  deemed  a  misdemeanor  (^). 

It  is  also  enacted,  that  copies  of  such  declarations,  (cer- 
tified as  true  copies,)  shall  be  admitted  in  all  proceedings, 
civil  or  criminal,  and  on  all  occasions  touching  such  news- 
papers, as  conclusive  evidence,  against  the  persons  signing 
the  same,  of  the  truth  of  all  matters  therein  set  forth  (u) ; 
and  that  the  Board  shall  cause  to  be  entered,  in  a  book  to 
be  kept  at  the  head  office  for  stamps  in  Westminster,  the 
title  of  every  newspaper  registered  at  the  office,  and  also 
the  names  of  the  printers  and  publishers,  as  the  same 
appear  in  the  declarations;  and  that  all  persons  shall  have 
free  liberty  to  inspect  such  book  without  fee  or  re- 
ward (a:). 

The  printer  or  publisher  shall,  moreover,  under  a  penalty 
of  20/.,  deliver  at  the  ordinary  price,  at  the  proper  office, 
one  copy  as  often  aa  published,  with  the  name  and  place  of 
abode  of  the  printer  or  publisher  written  thereon  in  his 
proper  hand,  or  by  some  person  duly  appointed  to  sign  for 
him.  And  in  case  any  person  shall  make  application 
within  two  years  afterwards  for  the  newspaper  so  signed, 
in  order  that  it  may  be  produced  in  evidence  in  any  pro- 
ceeding, civil  or  criminal, — the  Board  shall  either  deliver 
it  to  him,  or  cause  it  to  be  produced  in  court  for  that 
purpose  (y). 

(«)  See   Holcroft  v.  Hoggins,  2  825. 

C.  B.  488.  (tt)  6  &  7  WUI.  4,  c.  76,  s.  8. 

(0  6  &  7  Will.  4,  c.  76,  s.  6.    See  {x)  Sect  10. 

Stephens  v.  Robinson,  2  Tyr.  280 ;  (y)  Sect.  18. 
Houstoun  V.  Mills,  1  M.  &  Rob. 
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There  is  an  additional  regulation,  that  at  the  end  of 
every  newspaper,  and  of  every  supplement  sheet  to  the 
same,  shall  be  printed  the  christian  name  and  siuname, 
addition  and  place  of  abode  of  the  printer  and  publisher; 
together  with  a  true  description  of  the  house  or  building 
wherein  the  same  is  printed  and  pubKshed  respectively, 
and  a  statement  as  to  the  day  of  the  week,  month  and 
year  on  which  the  same  is  published.  And  any  person 
knowingly  printing  or  pubUshing  a  newspaper  without 
these  particulars,  or  with  a  false  statement  as  to  name, 
addition,  place  or  day,  or  a  description  of  place  different 
from  that  in  the  declaration  before  mentioned,  shall  forfeit 
201.  {z). 

And  it  is  further  provided,  that  all  penalties  under  this 
Act,  or  under  that  of  60  Geo.  III.  &  1  Geo.  IV.  above- 
mentioned,  may  be  sued  for  in  the  name  of  the  attorney- 
general  or  solicitor-general,  or  of  the  solicitor  of  the  Board 
of  Inland  Revenue,  or  of  any  officer  of  stamp  duties, — ^but 
by  no  other  person  whatever  (a). 

(s)  6  &  7  Will.  ^  c.  76,  s.  14.  (a)  60  Gea  ^  &  1  Geo.  4,c.  9  ; 

6  &  7  Will.  4,  c.  76,  B.  27. 
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CHAPTER  XIL 

OF  THE  LAWS  RELATING  TO  HOUSES  OF  PUBLIC 
RECEPTION  AND  ENTERTAINMENT. 


The  regulations  of  a  general  kind  which  have  been  made 
by  the  legislature  in  reference  to  houses  of  public  recep- 
tion and  entertainment  (a),  refer  to  Public  Houses  and  to 
Theatres. 

1.  As  to  Public  Houses. 

As  to  these,  we  may,  in  the  first  place,  remark,  that  the 
statutes  affecting  public  houses  (in  which  term  we  do  not 
for  the  present  purpose  include  the  houses  recently  esta^ 
blished  under  the  name  of  refreshment  houses),  are  of  two 
kinds :  the  first  having  in  view  the  subject  of  revenue,  the 
other  o{  police — that  is,  the  proper  regulation  of  these  places 
of  public  reception,  and  the  prevention  of  the  abuses  to 
which  they  are  naturally  liable. 

The  statutes  first  referred  to  are  those  relative  to  the 
Excise,  a  tax  the  general  nature  of  which  has  been  suffi- 

(a)  There  is,  also,  a  statute  which,  punishable  as  a  disorderly  house ;" 

as  it  is  local  only  in  iu  character,  is  and  over  the  doors  of  such  places, 

not  included  among  the  enactments  there  must  he  afHxed  and  kept  the 

mentioned  in  the  text.    This  Act  {25  words  '*  Licensed  pursuant  to  Act 

Geo.  2,  c.  86,  made  perpetual  by  28  of  Parliament  of  the  twenty-fifth  of 

Geo.  2,  c.  19,  s.  1),  requires  every  King  George  the  second;"  and  they 

house,  room,  garden,  or  other  place,  are  not  allowed  to  be  opened  for  the 

kept  in  London  or   Westminster  or  purpose  of  amusement,  before  five 

within  a  circuit  of  twenty  miles  for  o'clock  in  the  afternoon.    The  cases 

public  dancing,  music,  or  other />tt6/ie  on  the  construction  of  this  Act  are 

entertainment  qf  the  like  kind,  "  to  be  numerous.     Hall  v.  Green  (9  Exch. 

licensed   by  the   quarter  sessions,  247)  is  one  of  the  most  recent, 
under  penalty  of  being  deemed  and 
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cientlj  noticed  in  a  fonner  volume  (5) ;  and  bj  one  of 
these  it  is  provided  (c),  that  every  person  who  shall  sell 
beer,  cider  or  perry,  by  retail,  to  be  drunk  or  consumed 
in  his  house  or  premises — and  every  retailer  of  spirits  or 
of  wine — who  shall  carry  on  his  business  without  taking 
out  an  excise  licence^  (upon  which  the  Act  imposes  a  cer- 
tain amount  of  duty,)  shall  for  every  such  offence  forfeit 
501.  (d). 

Acts  of  the  other  description,  viz.,  those  which  concern 
pohce,  commence  as  early  as  the  reign  of  Edward  the 
sixth  (e) :  but  of  these,  the  principal  one  now  in  force  is 
9  Geo.  IV.  c.  61 ;  by  which,  in  addition  to  the  excise 
licence  (/),  publicans  are  required  to  obtain  a  licence  from 
the  justices  of  the  peace  of  the  coimty  or  place,  at  their 
general  annual  licensing  meeting,  authorizing  such  pub- 
licans to  sell  in  their  public  houses  exciseable  liquors  by 
retail  (g) ;  but  which  licence,  if  there  be  reasonable  objec- 
tion on  the  ground  of  character  or  otherwise,  the  justices 
may  refiise  (A). 

By  this  last-mentioned  Act  a  penalty  is  imposed  upon 
any  person  selling  any  exciseable  liquor  by  retail,  to  be 
drunk  or  consumed  in  his  house  or  premises,  without  being 
duly  licensed  so  to  do  (i) ;  and  it  is  further  provided,  that 
no  excise  licence  shall  be  issued  to  any  person  who  has  not 
previously  obtained  the  justices'  licence  just  mentioned  (J) ; 

(6)  Vide  sup.  vol.  ii.  p.  587.  commission  of  the  peace,  (although 

(c)  6  Geo.  4,  c.  81,  s.  26.    See  it  may  not  have  a  separate  quarter 

also  6  Geo.  4,  c.  80.  sessions,)  is  included  in  this  juris. 

{d)  As  to  excise  licences,  see  also  diction  (24  &  25  Vict,  c  75,  s.  4.) 
7  &  8  Geo.  4,  c.  58  ;  4  &  5  Will.  4,  (A)  If  a  licence  be  refused,  an 

c.  51 ;  4  &  5  Vict.  c.  20 ;  18  &  19  appeal  lies  to  the  quarter  sessions 

Vict.  c.  38  s  2S  Vict,  c  27,  and  24  for  the  county.  See  R.  v.  Middlesex 

&  25  Vict.  c.  91.  Justices,  3  B.  &  Ad.  938  ;  Reg.  v. 

(e)  See  5  &  6  Edw.  6,  c.  25.  Deane,  3  Q.  B.  96 ;  Queen  o.  Belton, 

(/)  See  R.  0.  Drake,  6  Mau.  &  11  Q.  B.  879 ;  Queen  v.  Cockbum, 

Sel.  116;   R.  0.  Downes,  8   T.  R.  4  Ell.  8c  Bl.  265. 
560 ;  1  Wms.  Bum,  29.  (t)  9  Geo.  4,  c.  61,  a.  18. 

(g)  Every  borough  with  a  separate  (j)  Sect  17. 

VOL.  III.  •  .  X 
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— from  whicli  provision,  however,  an  exception  has  been 
latterly  introduced  in  the  case  of  beer  and  cider ;  for  if 
these  be  the  only  liquors,  an  excise  licence  for  the  sale  of 
them  may,  by  11  Geo.  IV.  &  1  Wifl.  IV.  c.  64 ;  4  &  6 
WilL  IV.  c.  85;  and  3  &  4  Vict.  c.  61, — commonly  called 
the  Beer  Acts  (A), — ^be  obtained  without  any  licence  from 
the  justices  (i). 

Both  licences  fit>m  the  magistrates  and  excise  licences 
to  sell  beer  are  granted,  subject  to  conditions,  having  in 
view  the  preservation  of  sobriety  and  decorum,  the  breach 
of  which  subjects  the  licencee  to  penalties,  which  are  gene- 
rally made  recoverable  before  two  justices.  And  there  are 
also  enactments  (A),  by  which  it  is  provided  that  no  house 
or  place  of  public  resort  shall  be  opened  for  the  sale  of 
fermented  or  distilled  liquors,  (except  only  to  supply  with 
refreshment  a  lodger  in  such  house,  or  a  bonAJide  traveller,) 
between  the  hours  of  three  and  five  in  the  afternoon,  or 
after  eleven  in  the  afternoon,  on  Sunday,  Christmas  Day, 
Good  Friday,  or  any  Fast  or  Thanksgiving  Day,  or  before 
four  in  the  morning  of  the  day  following. 

In  addition  to  the  public  houses  above  mentioned,  '^  re- 
freshment houses  "  are  now  introduced  by  the  recent  Act 
of  23  Vict.  c.  27(/);  in  which  they  are  defined  as  '^houses, 
rooms,  shops  or  buildings,  kept  open  for  public  refiresh- 
ment,  resort  and  entertainment,  at  any  time  between  the 
hours  of  ten  (m)  at  night  and  five  in  the  morning,  not  being 
licensed  for  the  sale  of  beer,  cider,  wine  or  spirits  respec- 
tively (w);"  and  to  keep  such  refreshment  house,  it  is  made 

(h)  See  also  24  &  25  Vict  c.  91,  Vict  c.  118,  repeals  17  ^  18  Vict 

88.  10,  13,  14.  c.  79,  on  the  same  sabject 

(i)  By  11  Geo.  4  &  1  Will.  4,  c.  (/)  This  Act  is  amended  and  ex- 

64,  B.  32,  beer  is  defined  to  include  plained  by  24  &  25  Vict  c.  91,  88. 

ale  and  porter,  and  cider  to  include  8 — 11. 

perry.  (m)  See  24  &  25  Vict.  e.  91,  8.  8. 

<Ar)  See  11  &  12  Vict  c.  49;  18  By  23  Vict  c.  27,  the  hour  was  nine. 

&  19  Vict  c.  118  i  Harris  o.  Jenns,  (")  23  Vict  c.  27,  s.  6. 
9  C.  B.  (N.  S.)  152.    The  18  &  19 
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necessary  to  obtain  an  excise  Kcence  bearing  an  excise 
duty(o),  and  no  unlawftd  gaming  or  disorderly  persons 
shall,  knowingly,  be  allowed  therein  under  a  penalty  (p) ; 
and  constables  and  police  officers  are  empowered  to  enter 
the  same  as  often  as  they  think  proper  {q).  It  is  also  pro- 
vided, that  any  person  who  shall  be  so  licensed  to  keep 
a  refreshment  house,  and  shall  pursue  therein  the  business 
of  a  confectioner, — or  who  shall  keep  open  such  house  for 
the  purpose  of  selling,  to  be  consumed  therein,  animal  or 
other  victuals,  wherewith  wine  or  other  fermented  liquors 
are  usually  drunk, — shall  be  entitled  (subject  to  the  terms 
of  the  Act)  to  take  out  another  sort  of  excise  licence,  bearing 
an  excise  duty,  viz.  a  licence  to  sell  foreign  wine  by  retail 
in  such  house,  to  be  consumed  on  the  premises,  without 
having  any  other  licence  or  authority  in  that  behalf  (r) ; 
but,  to  obtain  the  excise  licence,  he  must  sign  a  requisition 
to  be  forwarded  by  the  Board  of  Inland  Revenue  to  the 
justices  of  the  court  of  petty  session  holden  for  the  place 
where  the  house  is  situated— and  such  justices  are  em- 
powered to  object  to  the  granting  of  the  licence  if,  on  the 
ground  of  character  or  otherwise,  there  is  found  to  be  any 
sufficient  objection  (s).  It  is  further  provided  (without  re- 
ference to  refreshment  houses),  that  any  person  keeping  a 
shop  for  the  sale  of  goods  and  commodities,  shall  be  entitled 
to  take  out  another  sort  of  excise  licence,  to  sell  therein 
foreign  and  British  wine  by  retail ;  but  in  reputed  quart  or 
pint  bottles  only,  and  not  to  be  consumed  in  the  shop  {t). 
And,  lastly,  it  is  one  of  the  regulations  of  this  Act,  among 
many  others,  which  our  limits  prevent  us  from  particulariz- 
ing, that  when  any  person  shall  be  licensed  under  it  to  sell 
wine  by  retail,  his  house  shall  not  be  open  for  the  sale  or 

(o)  23  Vict.  c.  27,  8.  1,  Sched.  (r)  Sects.  1,  7,  Sched.  No.  2.  See 

No.  1.  24  &  25  Vict.  c.  91,  8.  10. 

(p)  Sect.  32.  («)  23  Vict  c.  27,  8.  13. 

(?)  Sect.  18.  (0  Sect.  1,  Sched.  No.  3. 

x2 
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consumption  therein  of  anj  article  whatever,  at  any  time 
during  which  the  houses  of  licensed  victuallers  are  re- 
quired to  be  closed,  on  any  Sunday,  Good  Friday,  or 
Christmas  Day,  or  any  day  appointed  for  Public  Fast  or 
Thanksgiving  (u), 

2.  As  to  Theatres. 

The  statute  6  &  7  Vict  c.  68,  intituled  *'  An  Act  for 
regulating  Theatres,"  first  repeals  the  then  existing  enact- 
ments as  to  theatres  (ar),  and  proceeds  to  prohibit,  under 
penalties,  all  persons  from  having  or  keeping  any  house 
or  other  place  of  public  resort  in  Grreat  Britain,  for  the 
public  performance  of  stage  plays  (y),  unless  they  shall 
have  the  authority  of  letters-patent  from  the  crown,  or  a 
licence  from  the  lord  chamberlain  of  the  household,  or 
licence  from  at  least  four  justices  assembled  at  a  special 
session,  to  be  holden  in  the  division  where  the  proposed 
theatre  is  to  be  situate  (z). 

The  jiuisdiction  of  the  lord  chamberlain  as  to  licensing, 
is  defined  by  the  Act  as  extending  to  all  theatres,  (not  being 
patent  theatres,)  within  the  parliamentary  boimdaries  of 
London  and  Westminster ;  and  within  the  boroughs  of 
Finsbury  and  Marylebone,  the  Tower  Hamlets,  Lambeth, 
and  Southwark ;  and  also  within  those  places  where  the 


(»)  23  Vict  c.  27,  s.  27.  tice  of  the  peace,  or  other  person 

(x)   There  were  enactments  on  having  authority  in  that  behalf,  at  a 

tbia  subject  in  S9  EHs.  c.  4 ;  3  Jac  fair  or  feast,  &c.   (6  &  7  Vict.  c.  es, 

1,  c.  21;  12  Ann.  St.  2,  c.  93;  10  s.  23.) 

Geo.  2,  c.  28 ;  28  Geo.  3,  c.  30.  (s)  6  &  7  Vict.  c.  68,  s.  2.      By 

(y)  A   *«  stage  play  "  is  defined  2  &  3  Vict.  c.  47,  s.  46,  the  commis- 

by  the  Act  to  include  any  tragedy,  sioners  of  police  may  authorize  any 

comedy,  farce,  opera,  burletta,  in-  superintendent,  with  constables,  to 

terlude,  melo-drama,  pantomime,  or  enter  any  place    used    within  the 

other  entertainment  of  the  stage,  metropolitan  police  district  for  dra- 

or  any    part    thereof ;— but  not  a  matic  entertainment,  and   which  is 

theatrical  representation  in  a  booth  not  a  licensed  theatre,  and  take  into 

or  show  duly  allowed  by  the  jus-  custody  all  persons  found  therein. 
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sovereign  shall  occasionally  reside.  The  jurisdiction  of 
the  justices  extends,  generallj,  to  all  places  beyond  these 
limits  (a).  But  it  is  proyided,  that  no  licence  shall  be 
granted  by  either  of  these  authorities,  except  to  the  actual 
and  responsible  manager  of  the  proposed  theatre  for  the 
time  being ;  who  is  to  give  security  for  the  due  observance 
of  such  regulations  as  the  authorities  may  impose :  and 
also  that  no  licence  from  the  justices  shall  be  in  force  at 
the  universities  of  Oxford  or  Cambridge,  or  within  four- 
teen miles  thereof,  without  consent  of  the  chancellor  or 
vice-chancellor  (i).  Penalties  are  moreover  imposed  on 
any  person  who,  for  hire,  acts,  or  causes  to  be  acted,  any 
part  of  a  stage  play,  in  any  place  not  being  a  patent  theatre 
or  duly  licensed  (c). 

The  statute  further  empowers  the  justices  to  make  suit- 
able rules  for  ensuring  order  and  decency  in  the  theatres  to 
be  licensed  by  them,  and  for  regulating  the  times  when  they 
are  to  be  open ;  which  rules  may  be  rescinded  or  altered 
by  a  secretary  of  state :  and  in  case  of  any  riot  or  breach 
of  rule  in  such  theatre,  the  justices  may  order  the  same  to 
be  closed. 

The  lord  chamberlain  may  also,— as  to  all  theatres 
licensed  by  him,  and  also  as  to  patent  theatres, — order  the 
same  to  be  closed,  in  case  of  riot  or  any  public  occasion 
whatever  (d) :  and  it  is  provided,  that  one  copy  of  every  new 
stage  play,— and  of  every  new  act,  scene  or  part,  prologue 
or  epilogue ;  or  new  addition  to  a  prologue  or  epilogue, 
intended  to  be  acted  for  hire  at  any  theatre  in  Great 
Britain, — shall  be  sent  seven  days  previously  to  the  lord 
chamberlain,  for  his  allowance ;  and  without  such  allowance 
it  shall  not  be  lawful  to  act  the  same  (e).  The  lord  cham- 
berlain is  moreover  empowered  to  forbid,  under  penalties 
in  case  of  disobedience,  the  representation  or  performance 

(a)  6  &  7  Vict.  c.  68, «.  S.  (d)  Sect.  8. 

(6)  Sect  10.  (e)  Sect.  12, 

(c)  Sect  11. 
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of  any  stage  play,  or  any  part  thereof,  in  any  theatre  what- 
ever, in  any  case  where  such  a  course  shall  appear  to  him 
advisable,  whether  for  the  preservation  of  good  manners  or 
decorum,  or  with  a  view  to  preserve  the  public  peace  (g). 

(g)  6&7  Vict  c.  68,  s.  14. 
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CHAPTER  XIIL 

OF  THE  LAWS  RELATING  TO  PROFESSIONS. 


In  most  employments  the  rewards  resulting  from  success, 
and  the  discredit  and  failure  consequent  upon  incompe- 
tency, form  a  natural  and  sufficient  security  to  the  pubKc, 
that  they  wiU  not  be  undertaken  without  the  necessary 
qualifications;  but  there  are  professions  productive  of  evils 
so  serious  or  irremediable,  when  improperly  exercised,  and 
so  liable  at  the  same  time  to  be  exercised  by  unfit  persons, 
as  to  make  it  reasonable  to  subject  them  to  the  restraints 
of  legal  regulation.  Those  which  our  law  deems  to  be 
of  that  character,  (or  those  at  least  which  have  especially 
attracted  the  notice  of  our  legislature  as  such,)  are  the 
professions  of  physicians,  surgeons,  and  apothecaries; 
and  of  attomies  and  solicitors. 

And,  first,  as  to  physicians,  surgeons,  and  apothe- 
caries. 

The  necessity  of  placing  under  supervision  the  practi- 
tioners of  physic  and  surgery  appears  fix)m  our  statute 
book  to  have  been  acknowledged  long  ago;  for  we  find,  in 
the  third  year  of  Henry  the  eighth  (a),  a  statute,  intituled 
"  An  Act  for  the  appointing  of  Physicians  and  Sur^ 
geons,"  in  which,  after  reciting  the  inconveniences  and 
"  grievous  hurt,  damage,  and  destruction  of  many  of  the 
king's  liege  people,'^  forasmuch  as  "common  artificers, 

(«)  C.  11. 


'^ 
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Afterwards,  by  the  statute  34  &  35  Hen.  VIII.  c  8, 
notice  is  again  taken  of  the  surgical  profession,  but  of  a 
kind  by  no  means  complimentary;  for  it  is  recited,  that 
the  surgeons  admitted  by  virtue  of  the  antecedent  Act  of 
the  third  year  of  Henry  the  eighth,  though  for  the  most 
part  of  small  cimning,  took  great  sums  of  money,  and 
impaired  their  patients  instead  of  doing  them  good ;  and 
it  is  consequently  enacted,  that  it  shall  be  lawful  for  all 
the  king's  subjects,  having  knowledge  of  the  nature  of 
herbs,  roots,  and  waters,  to  minister  to  any  outward 
disease ;  any  thing  in  the  Act  of  the  third  year  of  Henry 
the  eighth  to  the  contrary  notwithstanding. 

The  company  of  barbers  and  surgeons,  however,  still 
continued  to  subsist ;  and  afterwards  by  a  charter  in  their 
fevour,  dated  the  15th  of  August,  in  the  fifli  year  of 
Charles  the  first,  all  persons,  (except  such  physicians  as 
therein  mentioned,)  were  prohibited  jfrom  exercising  sur- 
gery within  London  and  Westminster,  or  within  seven 
miles  from  London,  for  profit,  unless  they  should  be  first 
examined  by  the  company's  examiners,  and  be  therein 
duly  admitted  by  the  company  (i).  But  at  length,  by 
statute  18  Geo.  II.  c.  15,  the  body  compounded  of  the 
two  callings  of  barber  and  surgeon,  (so  ill  assorted  accord- 
ing to  our  modem  notions,)  was  broken  into  two  distinct 
corporations  (A);  those  thereof  who  had  been  admitted  to 
practise  surgery  being  now  constituted  a  body  corporate, 
by  the  name  of  "  The  Master,  Governors,  and  Commonalty 
of  the  Art  and  Science  of  Surgeons  of  London;"  and  at 
the  same  time  authorized  to  choose  governors,  examiners, 
and  other  officers :  and  it  was  enacted,  that  it  should  for 
ever  enjoy  all  the  same  privileges  and  franchises  as  the 
members  of  the  former  company,  being  admitted  surgeons, 
could  have  enjoyed  under  the  original  Act  of  union  and  the 
several  letters-patent.  The  letters-patent  were  again  con- 
firmed by  charter,  the  22nd  of  March,  in  the  fortieth  year 
of  George  the  third,  re-incorporating  the  company  by  the 
(i)  Preamble,  18  Geo.  2,  c.  15.         (*)  Sharpe  v.  Law,  4  Burr.  2183. 
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style  of  "  The  RoyaJ  College  of  Surgeons,  in  London," 
and  again  by  charter  the  14th  of  September,  in  the 
seventh  year  of  Victoria,  when  it  received  the  appellation 
of  «  The  Royal  College  of  Surgeons  of  England."  The 
charter  last  mentioned,  recites  that  the  college  then  con- 
sisted of  members  constituted  such,  either  by  the  charter 
of  the  fortieth  year  of  George  the  third,  or  by  letters 
testimonial  under  the  common  seal  of  the  college,  as  to 
the  qualification  of  such  members  to  practise  the  art  and 
science  of  siirgiery;  and  that  the  governing  body  of  the 
coUege  consisted  of  a  coimcil,  some  of  whom  were  exami- 
ners for  the  college;  and  it  proceeds  to  create  a  new  class 
of  members,  called  fellows^  fix)m  whom  and  by  whom  the 
council  are  to  be  in  future  elected ;  and  provides  that  all 
fiiture  examiners  be  elected  by  the  council,  and  hold  their 
office  at  pleasure  of  the  council.  The  charter  also  con- 
tains a  clause,  that  no  bye-law  or  ordinance  thereafter  to 
be  made  by  the  council  shall  be  of  any  force,  until  the 
royal  approbation  thereof  shall  have  been  signified  to  the 
college,  under  the  hand  of  a  principal  secretary  of  state;  or 
shall  have  been  otherwise  approved  in  such  manner  as 
parliament  shall  direct. 

With  respect  to  apothecaries^  this  class  of  practitioners 
first  obtained  a  charter  from  James  the  first,  by  which 
the  "  Society  of  the  Art  and  Mystery  of  Apothecaries  of 
the  City  of  London"  was  incorporated,  and  this  charter 
was  afterwards  confirmed  and  enlarged  by  the  statute  66 
Geo.  III.  c.  194,  which  enacts,  that  no  person  shall  prac- 
tise as  an  apothecary,  or  act  as  an  assistant  to  an  apothe- 
cary, in  any  part  of  England  or  Wales,  unless  he  shall 
have  been  examined  by  a  court  of  examiners  (to  be  chosen 
by  the  master  and  wardens  of  the  said  company,  in  such 
manner  as  the  Act  directs);  and  shall  have  received 
from  such  court  a  certificate  of  his  being  duly  qualified  to 
practise  (/). 

(/)  55  Geo.  3,  c.  194,  s.  14.  As  apothecary,  see  The  Apothecaries' 
to  what  constitutes  practice  as  an      Company  v.  Warburton,  3  B.  &  Aid. 


^^^/mmmmmm 


316  BK.  IV.  OP  PUBLIC  BIGHTS,— PT.  III.  SOCIAL  ECONOMY. 

This  certificate^  (for  which  a  certain  sum  is  to  be  paid, 
for  the  benefit  of  the  company's  funds,)  is  not  to  be  granted 
to  any  person  below  the  age  of  twenty-one,  or  who  has  not 
served  an  apprenticeship  of  five  years  to  an  apothecary, 
and  can  produce  testimonials  of  sufficient  medical  educa- 
tion and  good  moral  conduct ;  and  any  person  practising 
without  such  certificate,  is  disabled  by  this  Act  fix)m  re- 
covering his  charges  (»i),  and  is  moreover  liable  to  a  penalty 
of  20/.  for  every  such  ofience  {n). 

It  is  also  provided,  that  (inasmuch  as  it  is  the  duty  of 
every  apothecary  to  prepare  with  exactness  such  medicines 
as  may  be  directed  for  the  sick,  by  any  physician  lawfiilly 
licensed),  any  apothecary  refiising  to  compoimd  or  sell,  or 
negligently  compounding  or  selling,  any  medicines  as  di- 
rected by  any  prescription  or  order,  signed  with  the  initials 
of  any  physician  lawfully  licensed,  shall  incur  such  penal- 
ties and  forfeitures  as  therein  set  forth  (o).  And,  further^ 
that  the  master,  wardens,  and  society  of  apothecaries  for 
the  time  being, — or  any  persons  by  them  appointed,  and 
being  not  fewer  than  two,  and  properly  qualified, — may 
at  all  reasonable  times  in  the  day  time,  enter  the  shops 
of  any  apothecaries  throughout  England  and  Wales,  and 
search  and  examine  whether  the  medicines  and  drugs  be 
wholesome,  and  meet  for  the  health  of  the  subjects  of  the 
realm ;  and  may  destroy  such  as  they  find  to  be  otherwise; 
and  may  report  to  the  master  and  wardens  of  the  society 
the  names  of  the  ofienders :  who  are  made  liable  to  a  fine 
of  51.  for  the  first,  10/.  for  the  second,  and  20/.  for  the 
third  offence  (p). 

40.   As  to  die  certificate,  see  Young  (m)  55  Geo.  3,  c.  194,  «.  21.    See 

V.  Geiger,  6  C.  B.  541.     By  6  Geo.  Young  v.  Geiger,  6  C.  B.  541. 

4,  c.  133,  s.  4,  every  person  holding  (n)    See   Brown   v,   Robinson,  1 

a  warrant  as  surgeon   or  assistant  Car.  &  P.  264 ;  The  Apothecaries' 

surgeon  in  the  army  or  navy,  may  Company  v.  Greenwood,  2  B.  &  Adol. 

practise  as  an  apothecary,  without  709. 

undergoing  the  examination  or  ob-  (o)  55  Geo.  3,  c.  194,  s.  5. 

taining  the  certificate  required  by  {p)  Sect  8. 

55  Geo.  3,  c.  194. 
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The  Act  contains^  however^  a  proviso  that  nothing  therein 
shall  affect  the  business  of  a  chemist  and  dmggist  {q)y  in 
the  buying,  preparing,  compounding,  dispensing  (r),  and 
vending,  of  drugs,  medicines,  and  medicinable  compounds, 
wholesale  and  retail  (s) :  nor  shall  interfere  with  the  rights 
of  the  universities  of  Oxford  or  Cambridge,  the  College  of 
Physicians  or  of  Surgeons,  or  the  Society  of  Apothecaries 
respectively,  except  as  altered  by  that  Act, 

Such  were  the  different  charters  and  statutes  by  which 
the  medical  profession  in  England  (including  in  that  term 
physicians,  surgeons  and  apothecaries)  was  chiefly  governed 
till  within  a  recent  period.     But  in  the  year  1858,  th^ 


(q)  55  Geo.  8,  c.  194,  s.  28.  By 
15  &  16  Vict,  c  66— reciting  that  a 
Bociety  had  been  formed  and  incor- 
porated in  1843,  called  *'  The  Phar- 
maceutical  Society  of  Great  Britain," 
and  that  it  was  expedient  to  prevent 
ignorant  and  incompetent  persons 
from  assuming  the  title  of  pharma- 
ceutical chemists  (or  of  members  of 
that  society), — it  is  proyided  that 
every  person  duly  examined  by  the 
examiners  of  the  society,  and  having 
obtained  from  them  certificates  of 
competency  to  practise  as  pharma- 
ceutical chemists,  shall  be  entitled 
to  be  registered,  and  that  none  but 
persons  so  registered  shall  assume 
that  title.  And  it  is  also  enacted 
that  the  examinations  shall  not  in- 
clude the  theory  and  practice  of 
medicine,  surgery,  or  midwifery,  and 
that  no  member  of  the  medical  pro- 
fession shall  be  entitled  to  be  re- 
gistered. 

(r)  As  to  the  meaning  of  dUperua^ 
Hon  in  pharmacy,  see  Apothecaries' 
Company  v,  Burt,  5  Exch.  863. 


(*)  By  14  &  15  Vict  c.  18,  the 
sale  of  arsenic  and  arsenious  prepa- 
rations is  subjected  to  restrictions. 
Particulars  are  to  be  entered  by  the 
vendor,  and  signed  by  the  purchaser, 
of  the  day  of  sale,  the  name,  abode, 
und  condition  of  the  purchaser,  the 
quantity  sold,  and  the  purpose  for 
which  required.  Where  tJie  purw 
chaser  is  unknown  to  the  vendor, 
the  sale  must  be  in  the  presence  of 
a  person  known  to  the  vendor,  and 
to  whom  also  the  purchaser  is  known. 
The  purchaser  must  be  a  person  of 
full  age;  and  the  arsenic  must  be 
coloured  with  an  admixture  of  in- 
digo or  soot,  unless  where  repre- 
sented by  the  purchaser  to  be  re- 
quired for  some  purpose  for  which 
it  would  be  rendered  unfit  by  such 
admixture  ;  when  it  may  be  sold  in 
a  quantity  of  not  less  than  ten  pounds. 
But  this  Act  does  not  extend  to 
arsenic  forming  part  of  the  prescrip- 
tion of  a  member  of  the  medical  pro- 
fession ;  or  sold  by  wholesale  to  retail 
dealers,  upon  orders  in  writing  in 
the  ordinary  course. 

x7 
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legislature  Interfered  with  the  object  of  enabling  persons 
requiring  medical  aid  to  distinguish  qualified  tcom  un- 
qualified practitioners;  and  an  act  of  parliament  then 
passed,  which  introduced  important  and  salutary  regula- 
tions in  this  behalf.  And  of  the  21  &  22  Vict.  c.  90 
("  The  Medical  Act,  1858,")— as  amended  by  the  22  Vict, 
c.  21,  by  the  23  Vict.  c.  7  {''  The  Medical  Acts  Amend- 
ment Act,  1860 ''),  by  the  23  &  24  Vict,  c.  66,  and  by  the 
25  &  26  Vict.  c.  91, — such  a  general  account  shall  be 
here  given  as  is  consistent  with  our  limits. 

By  these  Acts  a  **  general  council  of  medical  education 
and  registration  of  the  united  kingdom"  is  established 
as  a  body  corporate  (^),  consisting  of  one  person  chosen 
from  time  to  time  by  each  of  certain  colleges  and  bodies 
specified  therein  (m) — including  the  Boyal  Colleges  of 
Physicians  and  Surgeons,  and  Society  of  Apothecaries 
already  mentioned, — together  with  six  persons  nominated 
by  the  crown  (a:),  and  of  a  president  to  be  elected  by  the 
general  coimcil. 

To  this  general  council  is  entrusted  the  duty  of  carrying 
out,  through  the  agency  of  their  secretary,  a  system  of 
registration  of  medical  practitioners  calculated  to  ensure 
their  addresses  and  qualifications  being  generally  known, 
— the  registers  being  (with  this  object)  printed,  published 
and  sold  to  the  public  xmder  the  style  of  **  The  Medical 
Register  "(y). 


(0  25  &  26  Vict.  c.  91,  s.  1.  Edinburgh ;  the  Faculty  of  Physi- 
(«)  These  are  (besides  the  collegres  clans  and  Surgeons  of  Glasgow ;  the 
and  society  mentioned  in  the  text),  King  and  Queen's  College  of  Phy- 
the  universities  of  Oxford,  Cam-  sicians  in  Ireland ;  the  Royal  Col- 
bridge,  Durham,  London  and  Dub-  lege  of  Surgeons  in  Ireland ;  and 
lin;  the  universities  of  Edinburgh  the  Apothecaries  HaU  in  Ireland 
and  Aberdeen  (collectively);  the  (21  &  22  Vict.  c.  90,  s.  4). 
universities  of  Glasgow  and  St.  An-  (x)  Of  these,  four  are  to  be  ap- 
drews  (collectively) ;  the  Queen's  pointed  for  England,  one  for  Scot- 
University  in  Ireland ;  the  colleges  land,  and  one  for  Ireland.  (Ibid.) 
of  Physicians  and  of  Surgeons  of  (y)  21  &  22  Vict.  c.  90,  s.  27. 
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Upon  these  registers  are  entitled  to  be  placed  (on  pay- 
ment of  a  fixed  fee),  first,  any  person  who  at  the  date  fixed 
for  the  commencement  of  the  Act,  viz.,  on  the  1st  October, 
1858,  was  possessed  of  any  one  or  more  of  the  following 
qualifications;  viz.  1,  as  fellow,  member (;2r),  licentiate,  or 
extra  licentiate  of  the  Royal  College  of  Physicians  in 
London;  2,  as  fellow,  member  (a),  or  licentiate  of  the 
Royal  College  of  Physicians  of  Edinburgh ;  3,  as  fellow  or 
licentiate  of  the  King  and  Queen's  College  of  Physicians 
of  Ireland;  4,  as  fellow,  member,  or  licentiate  in  mid- 
wifery of  the  Royal  College  of  Surgeons  of  England ;  5, 
as  fellow  or  licentiate  of  the  Royal  College  of  Surgeons  of 
Edinburgh ;  6,  as  fellow  or  licentiate  of  the  Faculty  of 
Physicians  and  Surgeons  of  Glasgow;  7,  as  fellow  or 
licentiate  of  the  Royal  College  of  Surgeons  in  Ireland;  8, 
as  licentiate  of  the  Society  of  Apothecaries  of  London ;  9, 
as  licentiate  of  the  Apothecaries'  Hall,  Dublin;  10,  as 
doctor  or  bachelor  or  licentiate  of  medicine,  or  master  in 
surgery  of  any  University  of  the  United  Kingdom;  11, 
as  having  the  diploma  or  licence  in  surgery  of  any  Uni- 
versity in  Ireland  duly  authorized  to  grant  the  same  (A)  ^ 
12,  as  doctor  of  medicine  by  doctorate  granted  prior  to  the 
passing  of  the  Act  by  the  Archbishop  of  Canterbury;  13, 
as  doctor  of  medicine  of  any  Foreign  or  Colonial  Uni- 
versity or  College,  and  practising  as  a  physician  in  the 
United  Kingdom  before  1st  October,  1858,  and  producing 
certificates  to  the  satisfaction  of  the  council  of  his  having 
taken  his  degree  of  doctor  of  medicine  after  regular 
examination,  or  satisfying  the  council  imder  21  &  22 
Vict.  c.  90,  8.  46,  that  there  is  sufficient  reason  for  ad- 
mitting him  to  be  registered  (c). 

Secondly,  any  person  who,  after  the  1st  October,  1858, 
shall  become  (subject  to  the  provisions  of  the  Acts)  pos- 

(«)  See  22  Vict  c.  21,  8.  4.  (c)  By  this  section  (as  to  which 

(a)  Ibid.  see  22  Vict.  c.  21,  s.  5)>  the  general 

(6)  See  23  Vict.  c.  7,  s.  1.  council  is  enabled  to  dispense  with 
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sessed  of  any  one  or  more  of  the  first  eleven  of  the  -above 
qualifications.  Thirdly,  any  person  who,  prior  to  the  1st 
August,  1815,  was  actually  practising  medicine  in  Eng- 
land (^),  on  producing  a  declaration  signed  by  himself  to 
that  effect  {e). 

Such  being  the  persons  entitled  to  be  registered,  the 
Act  proceeds  to  provide  that  after  1st  January,  1859,  none 
other  than  registered  persons  shall  be  entitled  to  claim  the 
title  of  legally  or  duly  qualified  medical  practitioners  (/) ; 
nor  to  recover  any  charge  in  any  court  of  law  for  any 
medical  or  surgical  adrice  or  attendance,  or  for  the  per- 
formance of  any  operation,  or  for  any  medicine  which  they 
have  both  prescribed  and  supplied  {ff) ;  nor  to  hold  any  of 
the  government  or  other  medical  appointments  specified 
in  the  Act  (A);  nor  to  sign  certificates  from  medical  practi- 
tioners required  by  any  act  of  parliament  (t).  The  Act 
provides,  on  the  other  hand,  that  every  person  duly  regis- 
tered shall  be  not  only  entitled(A)'  according  to  his  quali- 
fication to  practise  medicine  or  surgery,  or  both  (as  the 
case  may  be)  in  any  of  her  Majesty's  dominions — but  also 
to  recover  in  any  court  of  law,  with  fiiU  costs  of  suit. 


fuch  parts  of  the  Act  or  of  the  re-  their  studies  before  the  Act  passed, 
giilations  made  under  it  as  they  shall  (^)  21  &  22  Vict  c.  90,  s.  17. 
think  fit,  in  favour  of  practitioners  (e)  See  the  form  sched.  (B).    As 
at  the  date  of  the  Act  in  any  part  of  to  making  false  declaration,  see  sect, 
her  Majesty's  dominions  other  than  89. 
Great  Briuin  and  Ireland,  by  virtue  (/)  Sect.  34. 
of  any  of  the  qualifications  described  (g)  Sect  82. 
in  Schedule  A.s   and  in  favour  of  (A)  Sect  36.  These  include  medi« 
practitioners  in  the  United  King-  cal  appointments  in  the  army  and 
dom,  before  the  passing  of  the  Act,  navy ;  or  in  any  hospital,  infirmary 
with  colonial  diplomas  or  degrees;  and  dispensary,  not  supported  wholly 
and  also  in  favour  of  such  persons  as  by  voluntary  contributions ;  or  in 
shall  have  been  naval  or  military  any  lunatic  asylum,  gaol  or  work- 
surgeons,  or  surgeons  in  the  public  house ;  or  in  a  friendly  society,  or  as 
service,  or  in  the  service  of  any  cha-  medical  officer  of  health, 
ritable  institution ;  and  also  in  favour  (t )  Sect.  37. 
of  medical  students  who  commenced  (k)  Sect  21. 
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reasonable  charges  for  prbfessional  aid,  advice  and  visits, 
and  the  costs  of  any  medicines  or  other  medical  or  surgical 
appliances  by  him  supplied  to  his  patients.  It  is  neces- 
sary, however,  to  mention  that  this  last  enactment  is 
subject  to  a  proviso  with  regard  to  physicians^  whose  em- 
ployment (like  that  of  barristers)  has  always  been  held 
to  be  of  a  merely  honorary  description  and  insufficient — 
unless  in  virtue  of  an  actual  contract  {I) — ^to  support  an 
action  for  their  fees  (m).  Accordingly,  the  Act  provides 
that  any  College  of  Physicians  may  pass  a  bye-law  to  the 
effect  that  none  of  their  feUows  or  members  shall  be  en- 
titled to  sue  for  their  fees,  and  that  such  bye-law  may  be 
pleaded  in  bar  to  any  action  commenced  for  the  recovery 
of  such  fees.  This  proviso,  however,  does  not  extend  to 
surgeons  ;  who  are  entitled  to  recover  at  law  a  reasonable 
compensation  for  their  services,  even  in  the  absence  of  a 
special  contract  (n). 

In  addition  to  the  power  of  recovering  their  chaises 
thus  expressly  conferred  on  registered  practitioners,  the 
Act  also  exempts  them,  if  they  so  desire,  from  serving  on 
juries  or  inquests,  or  serving  in  the  militia,  or  serving  any 
corporate  or  parochial  office  (<?)- 

Besides  its  frmctions  as  above  .described  in  reference 
to  the  formation  of  registers,  authority  is  given  to  the 
general  council  to  make  representation  to  the  privy  council, 
if  they  shall  find  that,  in  any  of  the  bodies  who  are  entitled 
by  the  Act  to  grant  qualifications,  it  is  attempted  to  im- 
pose upon  any  candidate  for  examination  any  obligation  to 
adopt,  or  refrain  from  adopting,  the  practice  of  any  par- 
ticular theory  of  medicine  or  surgery  (/?);  and  more- 
over, to  require  information  from  any  of  such  bodies  as  to 

(/)  See  Veitcb  v.  RusBell,  8  Q.  B.  Camp.  441 ;  Baxter  v.  Gray,  4  Scott, 

928.  N.  R.  374 ;  Simpson  v,  Rolfe,  4  Tyr. 

(m)  Co.  Litt  265  n.   See  Chorley  825 ;    Richmond  v.  Coles,  1  Dowl. 

».  Bolcot,  4  T.  R.   817;    Little  «.  (N.  S.)  560. 
Oldaker,  1  Car. &  M.870 ;  Buttersby  (o)  21  &  22  Vict  c.  90,  s.  Z5. 

V,  Lawrance,  ibid.  277.  (p)  Sect.  28. 

(n)  See  Lipscombe  v.  Holmes,  2 
VOL.  III.  .  .  Y.  . 
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the  course  of  study  and  examination  which  they  require 
from  candidates ;  and  if  such  course  seems  not  such  as  to 
secure  the  possession  of  the  requisite  knowledge  and  skill, 
to  represent  the  same  to  the  privy  coimcil ;  who,  either  in 
this  or  the  preceding  case,  are  empowered  to  deprive  such 
body,  temporarily  or  otherwise,  of  the  power  of  granting 
qualifications  (9). 

The  Act  further  provides  (r),  that  it  shall  be  lawftd  for 
her  Majesty  to  grant  to  the  corporation  of  the  Royal 
College  of  Physicians  of  London  {s)  a  new  charter  under 
the  name  of  the  "  Royal  College  of  Physicians  of  England," 
the  acceptance  of  which  shall  operate  as  a  surrender  of  all 
previous  charters,  except  that  granted  by  Henry  VIII. ; 
and  of  all  the  privileges  conferred  by  or  enjoyed  under  the 
14  &  15  Hen.  VIII.  c.  5,  which  shall  be  inconsistent  with 
such  new  charter  (<). 

The  Act  also  concludes  with  a  provision,  that  nothing 
that  it  contains  shall  afiect  the  business  of  the  chemist  and 
druffffist 

We  have  finally  to  notice,  in  connexion  with  the  medi- 
cal profession,  the  2  &  3  Will.  IV.  c.  75,  intituled  "  An 
Act  for  regulating  Schools  of  Anatomy ;"  by  which  it  is 
provided,  that  the  executor  or  other  person  having  lawfid 
possession  of  the  body  of  a  deceased  person, — and  not 
being  intrusted  with  it  for  interment  only, — may  permit 
the  body  of  such  person  to  imdergo  anatomical  examination, 

(9)  21  &  22  Vict.  c.  90,  88.  18~  (»)  See  23  &  24  Vict.  c.  66. 

21.  (0  Provisions  are  also  contained 

(r)  The   Act  also  empowers  the  in  21  &  22  Vict.  c.  90,  with  regard 

Royal  College  of  Surgeons  of  Eng-  to  granting  fresh   charters   to   the 

land  to  examine  and  grant  certifi-  Royal  College  of  Physicians  of  Edin- 

cates  of  fitness  as  dentists,  toper-  hurgh,  under  the  name  of  the  "Royal 

sons  desirous  of  being  so  examined.  College  of  Physicians  of  Scotland," 

(Sect  48.)     And  also  provides  for  and,  also,  to  grant  charters  to  "The 

the  publication,  by  the  general  coun-  Royal  College  of  Physicians  of  Ire- 

cil,  of  a  new  "  British  Pharmaco-  land/'  and  to  a  "  Royal  College  of 

poeia."    (Sect  54;   and  see  25  &  Surgeons  of  Scotland."  (Sects.  49— 

26  Vict.  c.  91,  SB.  2,  8.)  52.) 
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unless  in  his  lifetime  he  shall  have  expressed^  in  such 
manner  as  in  the  Act  specified^  a  wish  to  the  contrary :  or 
unless  the  surviving  husband  or  wife,  or  other  known  rela- 
tion of  such  person,  shall  otherwise  require  (u)«  And  fur- 
ther, that  the  secretary  of  state  for  the  home  department 
may  grant  licences  to  practise  anatomy,  to  any  members 
of  the  royal  college  of  physicians  or  surgeons,  or  to  any  gra- 
duates or  licentiates  in  medicine,  or  any  professor  or  teacher 
of  anatomy,  medicine  or  surgery  or  any  student  attending 
any  school  of  anatomy, — on  application  by  such  parties 
for  the  purpose,  countersigned  by  two  justices  of  the  peace 
in  such  manner  as  the  Act  provides :  and  that  it  shall  be 
lawful  for  persons  so  licensed  to  receive  or  possess  for 
anatomical  examination,  or  to  examine  anatomically,  the 
body  of  any  person  deceased,  if  permitted  so  to  do  by  a 
person  having  lawBil  authority  as  aforesaid  in  that  behalf. 
But  no  anatomical  examination  shall  be  lawfiil,  imless  con- 
ducted at  some  place,  of  which  such  secretary  of  state  shall 
have  had  a  week's  notice,  as  a  place  where  it  is  intended 
to  practise  anatomy :  and  the  secretary  of  state  is  to  appoint 
inspectors  for  all  such  places,  who  are  to  make  quarterly 
returns  as  to  the  subjects  carried  in  for  examination.  By 
this  Act  also,  together  with  some  preceding  statutes  re- 
lating to  the  criminal  law,  all  former  provisions  of  that  law, 
authorizing  the  dissection  of  offenders  after  execution,  are 
repealed. 

II.  As  to  attomies  and  solicitors  (x). 

The  statutes  relating  to  this  branch  of  the  legal  profes- 
sion, formerly  very  nimierous  and  complicated,  are  now 
chiefly  contained  in  the  6  &  7  Yict.  c.  73,  amended  by  23 
&  24  Vict.  c.  127  (y). 

(ti)  See  The  Queen  v.  Feist,  27  venen  Company,  3  Q.  B.  939. 

L.  J.,  M.C.  164.  (y)  See  also  7  &  8  Vict  c.  86; 

(dr)  As  to  attorniea  and  solicitors,  14  &  15  Vict  c.  88 ;  19  &  20  Vict, 

see  also  post,  pp.  882,  387.     As  to  c.  81  ;    and  as  to  the  admission  to 

notaries  public,  see  41  Geo.  3,  c.  79  ;  practise  in  England  of  eolonial  at- 

6  &  7  Vict.  c.  90 ;  Queen  v.  Scri-  tornies,  20  &  21  Vict  c.  39. 

y2 
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By  these  statutes  it  is  enacted,  that  no  person  shall  act 
as  an  attorney  or  solicitor,  or  as  such  sue  out  any  yrcit  or 
process,  or  commence,  carry  on,  solicit  or  defend  any  ac- 
tion or  other  proceeding  in  the  name  of  any  other  person 
or  in  his  own  name,  in  any  court  of  civil  or  criminal  juris- 
diction, or  in  any  court  of  law  or  equity  in  England  or 
Wales, — ^unless  he  shall  have  been  admitted,  enrolled,  and 
be  otherwise  duly  qualified,  to  act  as  attorney  or  solicitor, 
either  previously  to,  or  else  in  pursuance  of,  those  Acts  {z). 

To  entitle  a  person  to  such  admission  and  enrolment, 
it  is  required,  1st,  that  he  shall  have  served,  (having  been 
duly  bound  by  contract  in  writing  to  do  so,)  with  some 
practising  attorney  or  solicitor  in  England  or  Wales,  a 
clerkship  of  five  years :  or  a  clerkship  of  three  years,  pro- 
vided he  shall  have  taken  a  degree,  after  examination  and 
under  such  circumstances  as  in  the  Act  mentioned,  at  the 
University  of  Oxford,  Cambridge,  Dublin,  Durham,  or 
London,  or  at  the  Queen's  university  in  Ireland,  or  in  any 
of  the  Universities  in  Scotland  (a) ;  or  if  he  shall  have  been 
a  barrister  {b)  or  a  derk  to  some  practising  attorney,  soli- 
citor or  proctor  for  the  term  of  ten  years  (c) ;  or  have  been 
admitted  and  enrolled  as  a  writer  to  the  Signet,  or  as  a 
solicitor  in  the  Supreme  Courts  of  Scotland,  or  as  a  pro- 
curator before  any  of  the  sheriff  courts  (rf).  And,'2ndly, 
it  is  required  that,  in  addition  and  subsequently  to  such 

(«)  6  &  7  Vict.  c.  78,  8.  2.    A  attornies.    (And  see  23  &  24  Vict. 

person  who  acts  as  an  attorney  or  c.  127,  s.  SS.) 
solicitor,  contrary  to  this  enactment,  (a)  23  &  24  Vict.  c.  127,  s.  2, 

is  declared  by  23  &  24  Vict.  c.  127,  repealing  6  &  7  Vict  c.  73,  s.  7. 

s.  26,  to  be  guilty  of  contempt  of  There  is  also  power  given  to  the 

court,  to  be  incapable  of  recovering  chief  Justices    and   Master  of  the 

his  fees,  and  to  be  liable  to  a  penalty  Rolls  to  order,  if  they  think  fit,  that 

of  501.  (And  see  Ex  parte  Buchanan,  Jimr  years'  service  shall  be  sufficient 

8  a  B.  833.)    But  by  7  &  8  Vict  if  the  clerk  shall  have  successfully 

c.  101,  8.  68,  clerks  and  officers  to  passed  any  examination  specified  in 

boards  of  guardians,  &c.,  under  the  the  Order,  in  any  of  the  above  univer. 

Poor  Laws,  may  commence  or  de-  sities.    (23  &  24  Vict  c.  127,  s.  6.) 
fend  proceedings  before  magistrates  (b)  23  &  24  Vict  c.  127,  s.  3. 

in  special  or  petty  sessions,  or  out  of         (c)  Sect.  4. 
sessions,  without  being  qualified  as  {d)  Sect.  15. 
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service,  he  be  examined  by,  or  by  direction  of,  one  or 
more  of  the  judges  at  Westminster,— or  (in  the  case  of  a 
sohcitor)  by  the  Master  of  the  Bolls,— touching  his  articles, 
service,  fitness  and  capacity  to  act. 

For  this  purpose  the  judges,  or  any  eight  of  them,  in- 
cluding the  three  chie&,— or  (in  the  case  of  a  solicitor)  the 
Master  of  the  Bolls,— may  from  time  to  time  appoint  ex- 
aminers, and  make  such  rules  as  to  the  examination  as  they 
may  think  proper  (a).  And  the  judges,  (or  Master  of  the 
Bolls,  as  the  case  may  be,)  upon  being  satisfied  by  such 
examination,  or  by  the  certificates  of  such  examiners,  of 
the  competency  of  any  candidate  for  admission,  shall  ad- 
minister to  him  an  oath  to  the  effect,  ^^  that  he  will  truly 
and  honestly  demean  himself  in  practice,"  and  also  the 
oath  of  allegiance ;  and  after  such  oaths  shall  cause  him 
to  be  admitted  as  an  attorney  of  the  said  courts  of  law  at 
Westminster, — or  as  solicitor  of  the  High  Court  of  Chan- 
cery, as  the  case  may  be, — and  his  name  to  be  enrolled 
as  an  attorney  or  solicitor  of  such  courts;  which  admis- 
sion shall  be  written  on  parchment,  signed  by  such  judges, 
(or  Master  of  the  BoUs,)  and  impressed  with  the  proper 
stamps  (/). 

It  is  moreover  enacted,  that  there  shall  be  a  Registtar  of 
attomies  and  solicitors,  whose  duty  it  shall  be  to  keep  an 
alphabetical  list  or  roU  of  all  attomies  and  solicitors,  and 
to  issue  certificates  as  to  persons  who  have  been  duly  ad- 

(e)  6  &  7  Vict.  c.  73,  ss.  16,  17,  Cambridge,)  — to  be  examined  in 

18  ;  23  &  24  Vict  c.  127,  as.  8,  9.  auch  branches  of  general  knowledge 

By  these  provisions,  in  addition  to  as  shall  be  thought  proper  ;  and 

the  examination   tubeequeni  to  the  may  also  cause  persons  becoming 

serrice,  the  judges  and  Master  of  bound,  to  be  examined  pending  the 

the  Roils  may  cause  all    persons  service,  touching  the  progress  they 

becoming  bound*— with  the  excep-  have  made  in  acquiring  the  know- 

tion  of  such  as  have  been  called  to  ledge  necessary  for  the  exercise  of 

the  bar,  or  have  taken  a  degree  in  their  profession.    See  the  Regula- 

one  of  the  above  universities,   or  tions,  26th  July,  1861,  and  6th  June* 

passed  certain  university  examina-  1862. 

•tions,  (including  the  local  and  non-  (/)  6  &  7  Vict.  c.  73,  ss.  15,  16. 

gremial  examinations  at  Oxford  and 
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mittcd  and  enrolled ;  and  the  duties  of  this  office  are  com- 
mitted to  the  *^  Incorporated  Law  Society,"  imtil  some 
person  shall  be  appointed  in  their  room  {g). 

Such  a  certificate  from  the  Registrar,  of  due  admission 
and  enrolment,  must  be  produced  to  the  proper  authorities, 
by  any  person  desirous  of  practising  as  an  attorney  or 
solicitor,  in  order  that  it  may  be  duly  impressed  with  the 
stamp  duty  required  under  16  &  17  Vict.  c.  73,  s.  22  (A),  » 
authorizing  him  to  practise  for  the  ensuing  year(0*  And 
in  order  to  obtain  such  Registrar's  certificate,  a  declaration 
in  writing,  signed  by  the  attorney  desirous  of  practising, 
or  by  his  partner,  or  in  some  cases  by  his  London  agent, 
containing  his  name  and  address,  the  courts  of  which  he 
is  an  admitted  attorney  or  solicitor,  and  the  date  of  his 
admission,  must  be  delivered  to  the  Registrar  (A).  And  if 
any  attorney  or  solicitor  shall  practise  in  any  of  the  courts 
aforesaid,  without  having  obtained  a  stamped  certificate  for 
the  current  year,  he  shall  be  incapable  of  maintaining  any 
action  or  suit  to  recover  his  fees  or  disbursements  for  busi- 
ness done  imder  such  circumstances  (2). 

The  statute,  we  are  considering,  also  contains  the  fol- 
lowing regulations; — among  others  of  less  general  in- 
terest:— 

That  no  attorney  or  solicitor  shall  have  more  than  two 
clerks,  bound  by  contract  in  writing  as  aforesaid,  at  one 
and  the  same  time ;  nor  any  such  clerk  after  he  shall  have 

(^)  6  &  7  Vict.  c.  78,  8.  21.  fees,  &c.,  due  for  business  not  hav- 
(A)  This  stamp    duty  is  in  the  ing  reference  to  any  suits  or  pro- 
place  of  the  higher  one  formerly  re-  ceedings.    (See  Greene  o.  Reecei  8 
quired,  under  66  Geo.  S,  c  184.  C.  B.  88.)      It  may  be  observed, 
(0  6  &  7  Vict.  c.  73,  s.  22 ;  23  &  that  an  attorney,  who  neglects  to 
24  Vict  c.  127,  8.  18.    Before  this  procure  or  renew  his  certificate  for 
last  provision,  the  annual  stamped  one  whole  year,  cannot  afterwards 
certificate  and  the  Registrar's  certi-  procure  one  from  the  Registrar,  or 
ficate  were  separate  instruments.  cause    his   original   one  to  be  re- 
{k)  6  &  7  Vict,  c,  78,  s.  23.  newed,  without  the  order  of  a  court 
(/)  Sect  26.    See  Brunswick  v.  or  judge.     As  to  this,  see  6  &  7 
Crowl,  4  Exch.  492.  Although  imcer-  Vict.  c.  73,  s.  25  ;  and  23  &  24  Vict. ' 
tificaied,  an  attorney  may  recover  c.  127,  a.  23. 
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left  off  business,  or  while  he  himself  acts  as  a  clerk :  and 
that  if  he  become  bankrupt,  or  be  imprisoned  for  debt  for 
twenty-one  days,  the  court  may  order  his  clerk  to  be  dis- 
charged or  assigned  over  to  some  other  person  (wi). 

That  a  person  so  bound  as  aforesaid  as  clerk  for  five 
years  to  an  attorney,  or  solicitor,  may  serve  one  of  those 
years  as  pupil  with  a  practising  barrister,  or  certificated 
special  pleader,  or  with  the  London  agent  of  the  attorney 
or  solicitor  to  whom  he  is  bound  (w). 

That  clerks  whose  masters  have  died  or  left  off  business 
during  the  term,  or  whose  articles  have  been  cancelled 
or  discharged,  may  enter  into  new  articles  with  other 
masters,  which  shall  be  available  for  the  residue  of  the 
term  (o). 

That  all  persons  admitted  as  attomies  of  one  of  the 
superior  courts  of  law  at  Westminster  may,  upon  pro- 
duction of  a  certificate  thereof,  be  admitted  in  any  other 
court  of  law  in  England  or  Wales,  upon  signing  the  roll 
of  the  same :  and  that  persons  admitted  as  solicitors  in 
the  High  Court  of  Chancery  may,  in  like  manner,  obtain 
their  admission  in  all  other  courts  of  equity ;  and  in  the 
Court  of  Bankruptcy  (p). 

That  no  attorney  or  solicitor,  who  shall  be  a  prisoner  in 
any  gaol  or  prison,  may  commence  or  defend  any  action, 
suit,  or  proceeding  in  law,  equity,  or  bankruptcy;  or 
maintain  an  action  for  fees  for  business  done  during  such 
his  confinement  (9).     And  that  no  practising  attorney  or 

(m)  6  Si  7  Vict  c.  7S|  S8.  4,  5,  to  be  sued,  as  the  general  rule,  ex- 

(n)  Sect.  6.  cept  in  the  court  or  courts  to  which 

(0)  Sect.  IS.  he  belongs.    (See  Gage's  case.  Hob, 

(p)  Sect.  27.     See  as  to  Wehh  177;  Gardners.  Jessop,  2  Wils.  42  ; 

attorniesi  Ex  parte  Roberts,  6  Man.  Lewis  u,  Kerr,  2  Mee.  &.  W.  226 ; 

&  G.    1049.     As  to   admission  to  Walford  «.  Fleetwood,  14  Mee.  & 

practise  in  the  Lord  Mayor's  Court,  W.  449.)     But  this  privilege  will 

see  Queen  v.  Lord   Mayor,  8rc.  of  not  exempt  him  from  being  sued  in 

London,  13Q.B.  I.    As  to  admis*  a  county  court  established  under  9  & 

sion  to  practise  in  the  pa/a/tne  courts,  10  Vict.  c.  95  (12  &  13  Vict.  c.  101, 

see  23  &  24  Vict.  c.  127,  ss.  13,  14.  s.  18). 

An  attorney  has,   by  the  common  (g)  6  &  7  Vict  c,  73,  s.  31. 
livr,  the  privilege  of  not  being  liable 
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solicitor  shall  be  a  justice  of  the  peace  for  any  county 
within  England  or  Wales :  but  he  is  capable  of  being  a 
justice  in  a  county  corporate  ;  or  in  any  city,  town, 
liberty,  or  place  having  justices  by  charter,  commission  or 
otherwise  (r). 

That  no  attorney  or  solicitor  shall  commence  an  action 
or  suit  for  his  fees  or  charges  in  respect  of  any  business 
whatever,  until  after  the  expiration  of  one  calendar 
month  after  a  bill  of  his  costs  and  charges,  signed  by 
such  attorney  or  solicitor,  shall  have  been  delivered  to 
the  party  to  be  charged  («) :  and  such  party  may,  on  a 
proper  application,  obtain  an  order  referring  such  bill  to 
be  taxed  (^),  and  staying  all  proceedings  to  recover  the 
amount  thereof  in  the  meantime.  An  order  may  also  be 
obtained  directing  an  attorney  or  solicitor  to  deliver  his 
bill  (when  he  has  not  done  so);  and  also  an  order  for  his 
delivering  up,  upon  payment  of  what  is  due,  all  deeds, 
papers  and  documents  in  his  possession  or  power  touching 
the  business  in  such  biU  comprised  (u). 

It  is  provided,  however,  that  the  Acts  shall  not  extend 
to  the  examination,  admission,  rights,  or  privileges  of  any 
person  appointed  to  be  solicitor  to  the  treasury,  customs, 
excise,  post-office,  stamp  duties,  or  any  other  branch  of  the 
revenue :  or  appointed  solicitor  of  the  city  of  London ;  or 
the  assistant  of  the  council  for  the  afiairs  of  the  admiralty 
or  navy ;  or  the  solicitor  to  the  board  of  ordnance  (a?). 

(r)  6  &  7  Vict  c.  78,  ss.  3S,  84.  (/)  Before  this  statute,  a  bti)  was 

(«)  Sect.  37.    As  to  the  delivery  not  liable  to  be  taxed  unless  the 

of  an  attorney's  bill,  in  compliance  whole  or  part  of  it  was  for  business 

with  this  section,  see  Cozens  v.  Gra-  done  in  court.     As  to  taiung  bills 

ham,  12  C.  B.  898 ;  Uaigh  o.  Ousey,  for   agency   business,  see  Smith  o. 

7  Ell.  &  BL  578.    As  to  its  delivery  Dimes,  4  Exch.  32. 

when  the  party  to  be  charged  is  a  («)  6  8e  7  Vict.  c.  73,  s.  37.     See 

joint-stock  company,  see  Blandy  o.  Brooks  v.  Bockett,  9  Q.  B.  847. 

De  Burgh,  6  C.  B.  628  ;    Mant  v,  («)  6  &  7  Vict.  c.  73,  s.  47  ;  and 

Smith,  4  H.  &  N.  824.  see  23  &  24  Vict  c.  127,  s.  16. 


(  329  ) 


CHAPTER  XIV. 

OF  THE  LAWS  RELATING  TO  BANKS. 


The  invention  of  banking  appears  to  be  due  to  the  Re- 
public of  Venice.  So  early  as  the  year  1171,  Jews  were 
accustomed  to  keep  benches  in  the  market  place  of  that 
state  for  the  exchange  of  money  and  bills ;  and  banco 
being  the  Italian  for  hench^  banks  may  have  taken  their 
denomination  &om  this  circumstance. 

In  our  own  country,  the  business  of  banking  appears 
to  have  been  originally  carried  on  by  the  goldsmiths;  and 
accordingly  we  find  it  recited  in  an  Act  of  the  22  &  23 
Car,  II.  "that  several  persons,  being  goldsmiths  and  others, 
"  by  taking  up  or  borrowing  great  sums  of  money,  and 
"  lending  out  the  same  for  extraordinary  hire  or  profit, 
"  have  gained  and  acquired  to  themselves  the  reputation 
"  and  name  of  bankers  "  (a). 

Afterward,  in  the  reign  of  William  and  Mary,  the  pro- 
ject was  conceived,  (in  imitation,  as  it  would  seem,  of  the 
banks  of  Amsterdam  and  Genoa,  already  founded,)  of 
establishing  in  England  a  national  institution  of  the  same 
description  (6) ;  and  in  1694,  parliament  was  accordingly 
prevailed  upon,  though  with  difficulty  (owing  to  appre- 
hensions then  entertained  of  the  policy  of  the  measure),  to 
pass  an  Act  sanctioning  the  creation  of  that  great  corpo- 
rate body,  which  has  since  become  so  celebrated,  imder 
the  denomination  of  "  The  Governor  and  Company  of  the 
Bank  of  England." 

(a)  See    Jacob's    Diet,    in    tit.  (6)  Its  principa]   j[)rojector    was 

Bankers.  Mr.  William    Paterson,    a    Scotch 

gentleman. 
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Our  present  laws  relative  to  banking  apply  either  to  the 
Bank  of  England  or  to  private  banks> — or  to  certain  esta- 
bUshments  of  recent  origin,  commonly  denominated  joint- 
stock  banks.  In  proceeding  to  give  some  account  of  the 
legal  history  of  the  first,  we  shall  be  led  by  necessary 
connexion  to  notice  that  of  the  two  latter  also. 

The  Act  already  referred  to  as  the  origin  of  the  Bank  of 
England,  was  the  5  W.  &  M.  c.  20.  It  empowered  their 
Majesties  to  receive  voluntary  subscriptions  from  any  per- 
sons (native  or  foreign),  or  from  any  bodies  corporate,  to 
the  amount  of  1,200,000/.,  to  be  paid  into  the  Exchequer 
towards  the  prosecution  of  the  war  with  France  (6) ;  and, 
by  letters  patent  under  the  Great  Seal  (which  were  in  fact 
afterwards  granted  under  date  27th  July,  1694),  to  incor- 
porate all  such  subscribers  into  a  company,  to  be  called 
"  The  Governor  and  Company  of  the  Bank  of  England ;" 
and  such  subscribers  were  to  be  paid,  by  way  of  interest, 
out  of  the  duties  to  be  levied  under  that  Act,  100,000/. 
per  annum  (c).  It  was  provided,  however,  that  the  Crown 
should  not  borrow  more  than  1,200,000/.,  so  as  to  owe 
more  than  that  sum  at  a  time,  unless  upon  such  funds 
as  should  be  agreed  in  parliament  (rf) ;  and — in  order  that 
their  Majesties'  subjects  might  not  be  oppressed  by  the 
said  corporation,  by  their  monopolizing  or  "engrossing 
any  sort  of  goods,  wares  or  merchandize," — such  corpora- 
tion was  prohibited  from  buying  and  selling  goods  (e). 
But  the  Act  declared  the  Bank  entitled,  nevertheless,  to 
deal  in  bills  of  exchange ;  or  to  buy  and  sell  bullion,  gold, 
or  silver ;  or  to  sell  any  goods  whatsoever,  which  should 
be  left  with  it  in  pledge,  and  not  redeemed  at  the  time 
agreed  upon,  or  within  three  months  after;  or  to  sell 
goods,  the  produce  of  lands  which  it  should  have  pur- 
chased (/) :  and  from  the  time  of  the  passing  of  the  Act, 
or  soon  afterwards,  we  find  that  the  Bank  began  the  prac- 

(6)  5  VV.  &  M.  c.  20,  ss.  19,  41.  («)  Sect  27. 

(c)  Sects.  19,  20.  (/)  Sect.  2a 

(d)  Sect.  26. 
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tice^  which  it  has  ever  since  maintained^  of  issuing  its  own 
notes  (jr). 

By  subsequent  Acts,  its  capital  was  progressively  en- 
larged, and  an  exclusive  privilege  or  monopoly  established 
in  its  favour  (A) ;  for  by  one  of  these,  8  &  9  Will.  III. 
c.  20,  (explained  by  15  Geo.  II.  c.  13,  s.  5,)  it  was  enacted, 
that  no  other  bank,  or  company  in  the  nature  of  a  bank, 
should  be  established  by  act  of  parliament  within  this 
kingdom  (i);  and  by  others,  (viz.  6  Ann.  c.  22  and 
39  &  40  Geo.  III.  c.  28,)  that  it  should  not  be  lawful 
for  any  other  corporation,  or  for  more  than  six  persons 
united  in  partnership,  in  England,  to  borrow,  owe,  or  take 
up  any  money  on  their  bills  or  notes,  payable  on  demand, 
or  at  less  time  than  six  months  from  the  borrowing  there- 
of (A).  And  though  these  exclusive  privileges,  (popularly 
called  the  Bank  Charter,)  have  been  since  in  part  relin- 
quished, they  are  also  in  part  still  extant,  as  we  shall  have 
occasion  more  particularly  to  explain  in  the  course  of  the 
chapter. 

Subject,  however,  to  the  Bank  Charter,  as  from  time  to 
time  modified,  the  trade  of  banking  has,  from  its  first  in- 
troduction, been  always  free ;  and  other  banks,  besides  the 
Bank  of  England,  have  consequently  been  long  established 
among  us,  and  that  both  in  London  and  the  country; 
though  as  between  the  country  and  the  London  banks,  the 
following  distinction  has  practically  obtained,  that  many 
of  the  former  have  carried  on  business,  like  the  Bank  of 
England,  as  banks  of  issue,  that  is,  have  made  payments 
by  their  own  notes :  while,  on  the  other  hand,  the  latter 
have  been  banks  of  mere  deposit:  that  is,  have  made  pay- 
ments in  cash  and  Bank  of  England  notes  only,  and  not 
in  notes  of  then-  own. 

The  character  of  the  Bank  of  England,  and  of  its  trans- 

<^)  See  the  Bank  of  England  v.  England,  6  Bing.  N.  C.  415. 

Anderson,  8  Bing.  N.  C.  653,  65^.  (i)  8  &  9  Will.  S,  c.  20,  s.  28. 

{h)  As  to  the  Bank's  exclusive  {k)  9  Ann.  c.  22,  s.  9. 
privilege,  see  also  Booth  v.  Bank  of 
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actions^  has  always  maintained^  nevertheless^  an  import- 
ance &r  greater  than  that  of  any  of  these  establishments : 
for  while  it  has  carried  on  the  business  ordinarily  incident 
to  banking,— such  as  receiving  deposits  of  money^  issuing 
its  own  paper,  and  discoimting  mercantile  bills, — it  has 
been  also  employed  as  a  great  engine  of  state,  by  receiv- 
ing and  paying  the  interest  due  to  the  public  creditors  (/), 
— ^for  which  it  has  received  an  allowance  from  the  pub- 
lic (m) — by  circulating  exchequer  bills;  by  accommo- 
dating the  government  with  immediate  advances,  on  the 
credit  of  distant  funds ;  and  by  assisting,  generally,  in  all 
the  great  operations  of  finance.  Its  advances  to  the 
government,  however,  are  subject  to  the  restrictions  im- 
posed by  59  Geo.  III.  c.  76 :  which  enacts,  in  conformity 
with  an  early  regulation  (n),  that  it  shall  not  be  lawfid  for 
the  Bank  to  advance  or  lend  to  the  Crown  any  money  upon 
the  credit  of  any  government  security,  or  in  any  other 
manner  whatever,  without  the  express  and  distinct  autho- 
rity of  parliament  for  that  purpose  first  obtained— but 
without  prejudice  to  its  right  of  purchasing  exchequer 
bills  or  government  securities,  or  of  advancing  upon  the 
credit  of  exchequer  biOs  lawfiiUy  issued  (o)  such  money 
as  may  be  required  to  make  good  a  deficiency  in  the  Con- 
solidated Fund  at  the  close  of  any  quarter  of  a  year  ( p). 

In  the  year  1797,  owing  to  a  temporary  failure  in  pub- 
lic credit,  and  a  consequent  run  upon  the  Bank,  it  was 
deemed  necessary  to  restrain  it  for  a  limited  period  from 
making  payments  in  cash ;  and  an  act  of  parliament,  37 
Geo.  III.  c.  45,  was  passed  in  that  year  for  the  purpose, 
the  provisions  of  which  were  continued,  by  subsequent 

(0  As  to  the  national  debt,  vide  97i  and  some  of  those  contained  in 

sup.  vol.  II.  pp.  598  et  seq.  7  &  8  Vict.  c.  $2,  are  repealed. 

(m)  As  to  this  allowance,  see  24  (n)  5  W.  &  M.  c.  20,  s.  30. 

&  25  Vict.  c.  3,  s.  2  ;  25  Vict.  c.  3,  (o)  See  57  Geo.  3,  c.  48 ;  59  Geo.  3, 

s.  3.   By  24  &  25  Vict.  c.  3,  previous  c.  19. 

provisions  on  this  subject  contained  (p)  As  to  the  consolidated  fund, 

in  48  Geo.  3,  c.  4,  and  56  Geo.  3,  c.  vide  sup.  vol.  ii.  p.  600. 
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Acts,  until  the  Ist  of  May,  1823,  when  the  restriction 
ceased  (p). 

•  In  the  year  1826,  the  Bank  consented  to  an  arrange- 
ment (f),  by  which  it  was  authorized,  (so  £ur  as  its  already 
existing  powers  might  be  deemed  inadequate  to  the  pur- 
pose,) to  extend  the  circulation  of  its  paper,  by  establishing, 
in  the  country,  district  banks  of  its  own ;  which  should 
be  managed  by  its  agents  on  the  spot,  and  caDed  branches 
of  the  Bank  of  England.  While  on  the  other  hand  the 
Bank,  at  the  same  period,  relinquished  in  part  its  exclu- 
sive privileges :  so  as  to  admit,  (within  certain  limits,  and 
subject  to  certain  conditions,)  the  introduction  of  other 
banking  corporations, — and  also  of  banking  companies 
not  incorporated,  the  members  whereof  might  exceed  six 
in  number, — with  power  to  issue  bills  or  notes,  though 
payable  on  demand,  or  at  less  time  than  six  months 
from  the  borrowing:  which  banking  companies  were 
commonly  denominated join^-^tocA  banks  (r). 

Both  these  objects  were  carried  into  effect  by  the  7  Greo. 
IV.  c.  46.  As  to  the  first  of  them,  viz.,  the  establish- 
ment of  Branches  of  the  Bank  of  England,  it  was  pro- 
vided, that  it  should  be  lawfid  for  the  said  governor  and 
company  to  authorize  any  committee  or  agents  to  carry 
on  banking  in  their  behalf,  at  any  place  in  England ;  and 
to  give  them  the  necessary  powers  of  management  and 
superintendence;  and  to  issue  to  such  agents,  or  their 
officers  or  servants,  cash,  biUs,  notes,  and  other  securities: 
subject,  however,  to  a  proviso,  that  this  power  should  be 
exercised  in  such  manner,  as  might  from  time  to  time  be 
appointed  by  bye-laws  made  at  a  general  court ;  and,  in 
default  of  such  bye-laws,  by  the  governor,  deputy  governor 
and  directors,  or  the  major  part  of  them ;  and  also  to  a 

(  p)  See  87  Geo.  8,  c.  91 ;  88  Geo.  8,  c.  49. 
G.  1 ;  42  Geo.  8,  c.  40  ;  43  Geo.  3,  (q)  See  7  Geo.  4,  c.  46»  sa.  1,  15. 

c.  18 ;  44  Geo.  3,  c.  1  ;  54  Geo.  3,  (r)  So  called,  also,  in  the  title  of 

c.  99 ;  65  Geo.  3,  c.  28;  66  Geo.  3,  1  &  2  Vict  c.  96,  and  7  &  8  Vict, 

c.  40 ;  58  Geo.  3,  c.  87  ;  59  Geo.  3,  c.  1 13,  Slc. 
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proviso,  that  in  any  place  where  banking  should  be  so 
carried  on  on  behalf  of  the  said  governor  and  company, 
any  promissory  note,  issued  on  their  account  in  such  place, 
should  be  made  payable  in  coin  in  such  place  as  well  as  in 
London  («).  In  addition  to  which  enactments,  with  re- 
spect to  branch  banks,  it  was  afterwards  provided  by 
3  &  4  Will  IV.  c.  98,  that  after  1st  August,  1834,  all 
the  Bank  of  England's  promissory  notes  on  demand,  which 
should  be  issued  at  any  place  in  England  out  of  London, 
where  banking  should  be  carried  on  on  behalf  of  the  Bank 
of  England, — should  be  made  payable  at  the  place  where 
such  notes  should  be  issued.  And  further,  that  the  Bank 
of  England  should  not  be  liable  to  pay  at  a  branch  bank, 
any  note  of  the  Bank  of  England  not  made  specially  pay- 
able there ;  but,  on  the  other  hand,  should  be  bound  to  pay 
in  London  all  notes  whether  those  of  the  Bank  of  Eng- 
land itself,  or  its  branches  (^). 

As  to  the  second  object,  viz.  the  introduction  of  Joint 
Stock  Banks,  the  7  Geo.  IV.  c.  46,  provided,  that  after 
the  passing  of  that  Act  it  should  be  lawfiil  for  any  cor- 
poration erected  for  the  purpose  of  banking, — or  for  any 
number  of  persons  in  co-partnership,  though  consisting 
of  more  than  six, — ^to  carry  on  the  trade  of  bankers,  in 
England :  and  to  issue  their  bills  or  notes  at  any  places 
in  England  exceeding  sixty-five  miles  from  London,  pay- 
able on  demand,  or  otherwise,  at  some  place  or  places 
specified  upon  such  bills  or  notes,  exceeding  sixty-five 
miles  from  London,  and  not  elsewhere.  But  it  also  re- 
quired the  names  and  places  of  abode  of  all  the  members 
of  every  such  bank  to  be  registered  at  the  Stamp  Office 
in  London ;  and  made  each  of  its  members  liable,  in  his 
individual  capacity,  to  an  execution  for  any  of  its  debts ; 
and  provided  that  such  banks  might  sue  and  be  sued  in  the 
name  of  a  "  public  ofiicer"  appointed  by  each  bank  itself 
for  that  purpose.  But  joint-stock  banks  were  afterwards 
placed  under  other  regulations  by  successive  Acts  of  par- 

(«)  7  Geo.  4,  c.  46,  s.  15.  (f)  S  &  4  Will,  i,  c.  98,  ss.  4,  6. 


CHAP.  XIV. — OF  THE  LAWS  RELATING  TO  BANKS.  335 

liament  now  repealed  (m);  and  are  at  present  regidated  by 
the  still  later  Act  of  25  &  26  Vict.  c.  89,  to  which  we 
have  elsewhere  referred,  and  to  which  we  shall  again  refer 
at  the  close  of  this  chapter. 

The  Bank  Charter  had  been  originallj  limited  to  deter- 
mine upon  twelve  months'  notice  after  1st  August,  1705 ; 
but  the  period  was  from  time  to  time  extended  by  suc- 
cessive Acts  of  parliament  (v).  By  one  of  these,  already 
alluded  to,— the  statute  3  &  4  Will.  IV.  c.  98,— the  former 
privileges  were  confirmed,  subject  to  the  modification  they 
had  received ;  but  it  was  declared  that  any  corporation  or 
partnership,  (though  consisting  of  more  than  six,)  might 
carry  on  banking  in  London,  or  within  sixty-five  miles 
thereof,  provided  that  it  did  not  borrow,  owe,  or  take 
up  in  England  any  money  on  their  bills  or  notes  payable 
on  demand,  or  at  less  than  six  months  from  the  borrowing. 
And  the  Act  reserved  a  power  to  any  corporation  or 
partnership  carrying  on  business  beyond  the  radius  of 
sixty-five  miles, — ^and  not  having  any  house  of  business 
or  establishment  as  bankers  in  London  or  within  the 
radius, — to  make  and  issue  their  bills  and  notes,  payable 
on  demand  or  otherwise,  at  the  place  where  issued  (being 
beyond  the  radius),  and  also  in  London;  and  to  have 
an  agent  or  agents  in  London,  or  at  any  other  place 
at  which  such  bills  or  notes  should  be  made  payable, 
for  the  purpose  of  payment  only  (x).  But  it  was  pro- 
vided that  no  such  bill  or  note  should  be  for  any  siun  less 
than  5/.,  or  be  re-issued  in  London  or  within  sixty-five 
miles  thereof  (y). 

This  last  Act  also  made  the  following  regulation :  that 
after  the  1st  August,  1834, — imless  and  until  the  legis- 
lature should  otherwise  direct,— tender  of  a  note  of  the 

(tt)  See  25  Sl  26  Vict.  c.  89,  s.  205,  28  ;  55  Geo.  S,  c.  16 ;  56  Geo.  3,  c. 

and  third  schedule  to  that  Act.  96 ;  7  Geo.  4»  c.  46 ;  3  &  4  Will.  4, 

(v)  See  the  following  statutes :—  c.  98  ;  7  &  8  Vict  c.  32. 

8  Geo.  1,  c.  8  ;  15  Geo.  2,  c.  IS  ;  24  («)  3  &  4  Will.  4,  c.  98,  s.  2.    See 

Geo.  2,  c.  4 ;  4  Geo.  3,  c.  25  ;   21  also  3  &  4  Will.  4,  c.  83. 

Geo.  3,  c.  60 ;  39  &  40  Geo.  3,  c.  (j/)  3  &  4  Will.  4,  c.  98,  s.  1. 
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Bank  of  England,  (expressed  to  be  payable  to  bearer  on 
demand,)  should  be  a  legal  tender  to  the  amount  therein 
expressed,  for  all  sums  above  5/.,  so  long  as  such  bank 
continued  to  pay,  on  demand,  their  notes  in  legal  coin ; 
but  subject  to  a  proviso,  that  it  should  not  be  a  legal 
tender  by  the  Bank  itself  or  its  branches  (z). 

In  the  year  1844,  was  passed  the  Act  of  7  &  8  Vict, 
c.  32,  by  which  great  and  extensive  changes  in  the  law 
relative  to  banks  generally  were  introduced  (a).  For  it 
laid  down  a  new  system  of  regulation,  which  affects  not 
only  the  Bank  of  England,  but  all  bankers  whatever : 
the  main  object  of  this  Act  being  to  place  the  general 
circulation  of  the  country  upon  a  sounder  footing ;  to  sub- 
ject to  reasonable  restraint  the  issue  of  paper  money ;  and 
to  prevent  as  much  as  possible  those  fluctuations  in  the 
currency,  to  which  many  of  our  commercial  embarrass- 
ments have  been  ascribed  (i). 

First,  then,  as  to  the  Bank  of  England.  By  this  Act, 
the  Bank  charter  was  continued ;  but  it  was  subjected  to 
certain  modifications;  and  again  made  determinable  by 
giving  twelve  months'  notice  (c),  and  on  repayment  by 
parliament  of  certain  debts  therein  particularized.  It  also 
provided,  that  the  issue  of  Bank  of  England  notes  pay- 
able on  demand,  should  thereafter  be  kept  distinct  £rom 
their  general  banking  business — ^that  the  Bank  should,  on 
the  31st  August,  1844,  transfer  to  its  ^^  issue  department" 
securities  to  the  value  of  14,000,000/.  (including  the  debt 
due  to  it  by  the  public),  and  also  so  much  of  the  gold 
coin,  and  gold  and  silver  bullion  (ef),  then  held  by  it,  as 

(«)  8  &  4  Will.  4-,  c.  98,  8.  6.    As  (c)  It  was  provided  by  the  Act 

to  the  meaning  of  a  legal  tender, vidie  that  this  notice  might  be  given  by 

sup.  vol.  II.  p.  542.  vote  or  resolution  of  the  House  of 

(a)  See  also  19  &  20  Vict  c.  20,  Commons   at   any   time    after    Ist 

and  17  &  18  Vict.  c.  83,  s.  11.  August,  1866.     (7  &  8  Vict  c.  82. 

(6)  As  to  the  policy  of  this  Act  of  s.  27.) 

1844,   see  an  able   article  in   the  (d)  The  silver  bullion  is  not  to 

Edinburgh  Review,in  the  year  1868.  exceed  one- fourth  of  the  gold  coin 

(No.  217.)  and  bullion  (7  St  8  Vict  c.  82,  s.  8). 
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Bhould  not  be  required  by  Its  bankmg  department : — ^that, 
thereupon,  there  should  be  delivered  out  of  the  issue 
department  into  the  banking  department,  such  an  amount 
of  Bank  of  England  notes  as,  together  with  those  in 
circulation,  should  be  equal  to  the  aggregate  amount  of 
the  securities,  coin,  and  bullion  so  transferred  to  the  issue 
department: — ^that  the  whole  amount  of  its  notes  in  circula- 
tion, (including  those  delivered  to  the  banking  depart- 
ment,) should  be  deemed  to  be  issued  on  the  credit  of  such 
securities,  coin,  and  bullion:— that  the  amount  of  such 
securities  should  not  be  increased,  but  might  be  diminished 
and  again  increased,  so  as  not  to  exceed  on  the  whole  the 
sum  of  14,000,000/.  (d) : — and  that,  after  such  transfer  as 
just  mentioned  to  its  issue  department,  it  should  not  be 
lawful  for  the  Governor  and  Company  to  issue  Bank  of 
England  notes,  either  into  its  bankmg  department,  or  to 
any  person  whatever,  save  in  exchange  for  other  Bank  of 
England  notes,  or  gold  coin,  or  gold  or  silver  bullion,  or 
securities  acquired  in  the  issue  department  under  the  pro- 
visions of  the  Act.  The  Act  further  provided,  that  an 
account  of  the  notes  issued  by  the  issue  department,  and 
of  the  securities,  gold  coin  and  gold  and  silver  bullion 
therein— and  also  of  the  capital  stock  and  deposits,  money 
and  securities  in  the  banking  department  —  should  be 
transmitted  weekly  to  the  conamissioner  of  stamps  and 

(d)  See  post,  pp.  338, 389,  n.  (/).  and   parliament  afterwards   passed 

In  the  year  18£7,  a  great  commercial  an  Act  indemnifying  the  Bank  in 

emergency  having  arisen,  so  that  the  that  respect,  and  for  a  short  sus- 

Bank  was  unahle   to  meet  its  de-  pension  of  so  much  of  the  Act  of 

mands  for  discounts  and  advances  1844  as  limits  the  amount  of  such 

on  approved  securities,  without  ex-  securities  (see  21  &  22  Vict  c,  1). 

ceeding  the  limits  prescribed  by  law,  A  similar  crisis  had  previously  arisen 

the  governor  and  company  of  the  in  1847;  on  which  occasion  Govern* 

bank  were  informed  by  Government,  ment  took  the  same  course.    But  no 

that  it  was  prepared  to  propose  to  infringement  of  the  law  then  took 

parliament  a  bill  to  indemnify  them  place,  the  commercial  panic  having 

from  any  such  excess.      Bank  of  subsided  before  the  Bank  had  made 

England  notes  were  accordingly  is-  advances  in  excess  of  their  legal 

sued  in   exchange    for    securities,  limits, 
beyond  the  amount  limited  by  law ; 

VOL.  ni.  Z 
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taxes^  (now  called  the  Board  of  Inland  Revenue,)  in  such 
form  as  the  Act  prescribed,  and  published  by  them  in  the 
London  Gazette.  And  by  the  same  statute  it  was  also 
provided,  that  all  persons  should  be  entitled  to  demand 
from  the  issue  department  of  the  Bank  of  England  notes 
in  exchange  for  gold  bullion,  at  the  rate  of  3/.  17«.  9<i  per 
ounce  of  standard  gold  (e). 

As  to  banks  of  issue  (other  than  the  Bank  of  England): 
the  Act  of  1844  provided,  that  in  future  it  should  not  be 
law&l  for  any  banker  to  draw,  accept,  make,  or  issue  any 
bill  or  note,  or  engagement  for  the  payment  of  money, 
payable  to  bearer  on  demand — or  to  borrow,  owe,  or  take 
up  any  money,  on  his  bills  or  notes  payable  to  bearer  on 
demand, — except  that  it  should  be  lawful  for  any  banker, 
who  on  the  6th  May  in  that  year  was  carrying  on  the 
business  of  a  banker,  and  was  then  lawfbUy  issuing  his  own 
notes,  to  continue  to  issue  them.  But  if  he  should  become 
bankrupt,  or  cease  to  carry  on  the  business,  or  discontinue 
the  issue  of  notes,  either  by  agreement  with  the  Bank  of 
England,  or  otherwise,  his  privilege  in  this  respect  was 
to  be  at  an  end,  and  incapable  of  revival  It  also  pro- 
vided, that  such  banker  should  not  thereafter  have  in 
circulation  a  greater  amount  of  notes,  than  the  average 
amount  which  he  had  circulated  before  the  Act;  such 
average  to  be  ascertained  in  such  manner  as  the  Act 
specifies.  And  fiirther,  that  if  any  such  banker  as  last 
aforesaid  should  cease  to  issue  his  own  notes,  it  should  be 
lawM  for  her  Majesty  in  council,  upon  application  of  the 
Bank  of  England,  to  authorize  the  Bank  of  England  to 
increase  the  14,000,000/.  of  securities  in  the  issue  depart- 
ment, in  the  proportion  of  two-thirds  of  the  amount  so 
withdrawn  from  circulation  (/). 

(e)  7  &  8  Vict,  c  S2,  s.  4.    See  stamps  on  bankers'  notes  in  general, 

Index  to  vol.  ii.,  in  HU  '<  Standard  65  Geo.  3,  c.  184;  9  Geo.  4,  c.  23 ; 

of  Gold.**  By  7  &  8  Vict  c.  82,  s.  7,  17  &  18  Vict  c.  83. 

the  Bank  of  England  is  discharged  (f)  7  &  8  Vict.  c.  82,  s.  5.  Under 

from  liability  to  stamp  duty  on  their  this  provision  and  an  order  in  ooun- 

notes  payable  on  demand.    See,  as  to  cil  issued  thereunder,  the  sum  of 
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As  to  banks  in  general^  (other  than  the  Bank  of  Eng- 
land,) it  was  provided  by  the  same  Act  of  1844  {g\  that 
every  banker  should,  on  the  1st  of  January  in  every  year^ 
or  within  fifteen  days  after,  make  a  return  to  the  Board  of 
Inland  Kevenue,  of  the  name,  residence,  and  occupation  of 
every  member  of  the  partnership ;  of  the  name  of  die  firm ; 
and  of  the  place  where  the  business  is  carried  on :  and 
that  such  Board  should,  on  or  before  1st  March  in  every 
year,  publish  the  same  in  some  newspaper  circulating 
either  in  the  town  or  county. 

It  was  also  declared,  that,  for  the  fixture,  it  should  be 
lawfiil  for  all  banking  co-partnerships,  (though  exceeding 
six  in  number,)  carrying  on  the  business  of  banking  in 
London,  or  within  sixty-five  miles  thereof, — to  draw,  ac- 
cept, or  indorse  bills  of  exchange  not  being  payable  to 
bearer  on  demand,  anything  in  the  Act  of  3  &  4  WiU.  IV. 
c.  98,  to  the  contrary  notwithstanding  (A). 

By  20  &  21  Vict.  c.  49,  s.  12,  it  was  provided,  that  it 
should  be  lawfiil  for  any  number  of  persons,  not  exceeding 
teuy  to  carry  on  in  partnership  the  business  of  banking  in 
the  same  manner  and  upon  the  same  conditions  in  all 
respects  as  any  company  of  not  more  than  six  persons 
could  before  the  passing  of  that  Act  have  done  (i). 

The  last  Act  which  affects  banks  is  25  &  26  Vict.  c.  89,  to 
our  account  of  which  we  beg  leave  to  refer  the  reader  (A). 
It  relates,  as  we  have  seen,  both  to  banks  and  other  com- 
panies, and  so  fiu*  as  its  regulations  are  not  pointed  exclu- 
sively at  the  former,  a  reference  to  that  part  of  the  work 
will  be  sufficient.  But  it  has  regulations  which  concern 
banks  exclusively,  and  of  these  it  is  proper  to  take  notice 
in  this  place. 

14,000,000Z.  had,  in  December,  1857,  Vict  c.  32,  see  8  &  9  Vict  c.  76,  8.  5. 

become    increased    to   14,475,000/.  (t)  This  Act  of  20  &  21  Viet  c. 

(See  the  preamble  to  21  &  22  Vict.  49,  is  almost  wholly  repealed,  but 

c.  1.)  not  the  part  above  extracted.    See 

(^)  7  &  8  Vict  c  32,  8.  21.  25  &  26  Vict,  c   89,  b.  205,  and 

(/i)  As  to  the  recovery  of  penal-  second  part  of  Third  Schedule. 

ties  under  the  provisions  of  7  &  8  (k)  Vide  sup.  p.  143. 

z2 
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First  it  is  enacted^  that  no  company  or  association  con- 
sisting of  more  than  ten  persons  shall  be  formed  for  the 
purpose  of  carrying  on  the  business  of  bankings  unless 
registered  as  a  company  under  that  Act,  or  formed  in 
pursuance  of  some  other  Act  or  of  letters-patent  (J). 

Secondly,  that  no  banking  company  claiming  to  issue 
notes  in  the  united  kingdom,  shall  be  entitled  to  limited 
liability  in  respect  of  such  issue,  but  shall  continue  subject 
to  unlimited  liability  in  respect  thereof;  and  if  necessary 
the  assets  shall  be  marshalled  for  the  benefit  of  the  general 
creditors,  and  the  members  shall  be  liable  for  the  whole 
amount  of  the  issue  in  addition  to  the  sum  for  which  they 
would  be  liable  as  members  of  a  limited  company  (A). 

Lastly,  that  every  banking  company  existing  at  the 
date  of  the  passing  of  the  Act,  which  registers  itself  as  a 
limited  company,  shall,  at  least  thirty  days  previous  to  ob- 
taining a  certificate  of  registration  with  limited  liability, 
give  notice  that  it  is  intended  so  to  register  the  same,  to 
every  person  and  partnership  firm  who  have  a  banking 
account  with  the  company — such  notice  to  be  given  in 
such  manner  as  the  Act  directs. 

U)  25  &  26  Vict  c.  89,  s.  4.  (*)  25  &  26  Vict  c.  89,  s.  182. 
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CHAPTER  XV. 

OF  THJB  LAWS  RELATING  TO  THE   REGISTRATION   OF 
BIRTHS,  DEATHS,  AND  MARRIAGES. 


The  registration  of  births,  deaths,  and  marriages, — a  prac- 
tice so  important  in  every  country,  for  the  authentication 
of  the  civil  rights  of  individuals,  and  the  promotion  of  many 
objects  connected  with  the  science  of  political  economy, 
— has  been  but  recently  introduced  among  us :  though 
another  species  of  registration,  having  reference  to  baptisms, 
burials,  and  marriages,  had  been  long  in  use;  and  is,  in  re- 
gard to  the  two  former  ceremonies,  stiU  in  force.  It  is  to 
this  more  antient  method,  which,  (as  connected  with  the 
offices  of  the  Church,  and  originally  directed  by  the  canon 
law,)  may  be  termed  the  ecclesuisticaly  that  we  shall  first 
advert ;  and  our  attention  will  next  be  directed  to  the  new 
method  of  registering  births,  deaths  and  marriages,  which 
may  be  termed,  by  way  of  distinction  firom  the  former,  the 
cwiL 

I.  As  to  the  ecclesiastical  mode  of  registration. 

This  system  is  said  to  be  coeval  with  the  Protestant 
Church ;  having  been  first  established  by  Cromwell,  Lord 
Vicegerent,  in  the  thirtieth  year  of  Henry  the  eighth, 
1538(a).  Various  enactments  for  its  confirmation  were 
passed  in  succeeding  reigns;  and  by  a  canon (&)  in  the 
time  of  James  the  first,  still  in  force,  and  by  several  sta- 
tutes, particularly  52  Geo.  III.  c.  146,  fiirther  provisions 
were  made  for  its  regulation. 

(a)  Godolph.  Abridg.  144.  {h)  Canon  70, 1  Jac.  I,  1667. 
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This  statute^  so  &r  as  it  relates  to  the  registry  of  mar^ 
rioffesy  was  repealed  on  the  introduction  of  the  civil 
method  hereafter  to  be  described ;  but  it  still  remains  in 
force  as  regards  baptisms  and  burials  {c)^  and  provides, 
that  registers  of  public  and  private  baptisms  and  burials, 
solemnized  according  to  the  rites  of  the  established  Chiirch, 
in  any  parish  or  chapeliy  in  England,  shall  be  made 
by  the  rector,  vicar,  curate,  or  other  officiating  minister 
of  the  parish,  in  books  of  parchment  or  durable  paper ; 
wherein  such  particulars  shall  be  inscribed, — within  seven 
days  at  the  latest  after  the  ceremony  (^), — ^and  in  such 
form  and  manner,  as  by  the  schedule  to  the  Act  annexed, 
is  set  forth  (e). 

In  cases  where  the  baptism  or  burial  is  performed  in  any 
place  other  than  the  parish  church  or  churchyard,  by  a 
clergyman  not  being  the  rector,  vicar  or  curate  of  the 
parish,  he  must  transmit  on  that  or  the  following  day  a 
certificate  that  he  has  performed  such  ceremony,  to  the 
minister  of  the  parish,  who  shall  duly  enter  it  among  the 
parish  registers  (/). 

The  books  wherein  such  entries  are  made  are  to  be  care- 
ftdly  preserved  by  the  officiating  minister  in  a  dry  well- 
painted  iron  chest ;  and  are  not  to  be  removed  therefrom 
except  for  the  purpose  of  making  such  entries,  or  other 
such  specific  purposes  as  mentioned  in  the  Act  {g). 

An  annual  copy  of  the  contents  of  these  register  books, 
certified  by  the  minister,  is  to  be  transmitted  by  the 
churchwardens,  by  post,  to  the  Registrar  of  the  diocese  (A); 
who  is  bound  to  make  report  to  the  bishop  whether  he  has 

(e)  6  fir  7  Will.  4,  c.  86,  b.  I.  See  &  21  Vict  c.  81,  b.  16,  that  this  pro- 

16  &  17  Vict  c  184,  8.  8,  in  re-  viBion  shaU   not  apply  where  the 

lerence  to  the  registration  of  such  ceremony  of  burial  is  performed  in 

burials  as  are  had  in  ground  pro-  ground  provided  under  the  Burial 

vided  under  the  Burial  Acts,  (cited  Acts, 

sup.  p.  286,  n.)  (g)  52  Geo.  3,  c.  146,  s.  5. 

{d)  52  Geo.  3,  c.  146,  s.  3.  (h)  The  registrar  of  every  vicar- 

(e)  Sect  1.  general  or  diocese  has  also,  by  7  &  8 

(/)  Sect  4.    It  is  enacted,  by  20  Vict  c  68,  s.  2,  to  transmit  a  yearly 


CHAP.  XV.— OT  BE6ISTRATI0N  OP  BIBTHS,  ETC,    343 

duly  receiyed  Buch  copy  or  not  (i ).  And  alphabetical  lists 
of  the  entries  are  directed  to  be  made  out  by  the  registrar ; 
which  are  to  be  open  to  public  search  at  reasonable  times 
upon  payment  of  certain  fees  (A). 

It  is  also  enacted,  that  any  person  who  knowingly 
inserts  any  fidse  entry  into  these  registers  or  the  certified 
copies,  or  who  forges  any  part  thereof,  or  wilfiilly  destroys 
or  injures  the  same,  or  knowingly  certifies  any  firaudulent 
or  defective  copy,  shall  be  guilty  of  felony;  and  he  is 
liable  to  penal  servitude  for  life  or  not  less  than  three 
years,  or  to  imprisonment,  with  or  without  hard  labour  and 
solitary  confinement,  to  the  extent  of  two  years  (Z). 

II.  Of  the  civil  system  of  registration. 

The  above  is  a  succinct  account  of  the  ecclesiastical  and 
more  antient  method  of  registration ;  but  the  entries  there- 
by obtained  were  found  in  &ct  to  be  often  both  incomplete 
and  inaccurate,  and  otherwise  inadequate  to  the  purposes 
designed, — being,  (among  other  objections,)  commemora- 
tive not  of  births  and  deaths  generally,  but  only  of  such 
as  are  attended  with  the  proper  ceremonies  of  the  church. 
Accordingly ,  on  the  28th  March,  1833,  a  committee  of  the 
House  of  Commons  was  appointed  to  consider  and  report 
upon  "  the  general  state  of  parochial  registers,  and  the 
*'  laws  relating  to  them,  and  on  a  general  registration  of 
''  births,  baptisms,  deaths,  and  marriages  in  England  and 
"  Wales ;"  and  the  report  of  this  body  led  to  the  intro- 
duction, (wholly  independent  of  and  co-existent  with  the 
method  for  registering  baptisms  and  burials  above  men- 
tioned,) of  the  system  for  registering  births^  marriages  and 
deaths^  which  we  are  about  to  describe. 

The  statutes  which  contain  the  law  upon  this  subject 
are  the  6  &  7  Will.  IV.  c.  86— considered  as  one  Act  with 


report  of  his  fees,  &c.  to  a  principal  (k)  52  Geo.  8,  c.  146,  8. 12.    See 

■ecretary  of  itate.  Steele  o.  Williams,  8  Exch.  62o. 

(t)  See  52  Geo.  3,  c.  146,  s.  14;  (0  24  &  25  Vict  c.  98,  as.  36, 

24  &  25  Vict  c.  98,  u.  96, 27.  14. 
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the  preceding  cliapter  of  tlie  same  year^  intituled  ^^  An 
Act  for  Marriages  in  England  (n);— the  7  WilL  IV.  &  1 
Vict.  c.  22,  and  the  21  &  22  Vict.  c.  25. 

By  these  Acts  the  guardians  of  every  poor  law  union 
throughout  England  and  Wales,— or  the  Poor  Law  Board, 
in  the  case  of  places  not  possessing  a  board  of  guar- 
dians (o), — are  directed  to  divide  the  union  or  parish,  of 
which  they  have  the  care,  into  as  many  districts  as  they 
shall  think  proper  (subject,  in  case  of  a  division  by  guar- 
dians, to  the  approval  of  the  Begistrar-general  hereinafter 
mentioned), — each  of  which  districts  is  to  be  called  by  a 
distinct  name,  and  shall  possess  a  Registrar ,  who  shall  be 
resident  therein  (p). 

The  Registrars  of  each  union  are  subjected  to  the  super- 
vision of  their  **  Superintendent  Registrar," — an  office  to 
be  filled  as  of  right,  (in  case  of  his  due  qualification  and 
acceptance,)  by  the  clerk  to  the  guardians  of  the  union, 
during  the  pleasure  of  the  Registrar-general  (q). 

These  superintending  registrars  are  in  their  turn  sub- 
jected to  the  authority  of  an  officer,  to  be  appointed  imder 
the  Great  Seal, — and  to  hold  office  during  the  pleasure 
of  the  crown, — called  *^  the  Re^strar-general  of  births, 
deaths,  and  marriages  in  England"  (r) ;  to  whom,  subject 
to  such  regulations  as  shall  be  made  by  a  principal  secre- 
tary of  state  («),  the  general  superintendence  of  the  whole 
system,  and  the  practical  details  (where  no  specific  direc- 
tions are  given  by  the  Acts),  are  entrusted. 

Provision  is  also  made  by  the  Acts,  for  the  establish- 
ment of  a  proper  office,  to  be  called  the  "  General  Register 
Office"  (*);  and  of  register  offices  for  each  union  (to  be 
placed  under  the  respective  Superintendents),  for  the  pre- 

(n)  6  &  7  Will.  4,  c.  85.     Vide  (r)  Sect.  2. 

Bup.  vol.  II.  p.  265.  («)  Sect.  5. 

(o)  6  fiE  7  Will.  4,  c.  S6|  8.  10.  {t)  By  15  &  16  Vict.  c.  25,  thii 

As  to  extra-parochial  places,  see  20  office  may    be  established  in  any 

Vict.  c.  19.  place  or  places,  that  may  appear  to 

(p)  6  &  7  Will.  4,  c.  86,  ss.  7, 10,  the  commissioners  of  the  treasury 

11,  16.  to  be  fit  and  convenient. 

Iq)  Sect.  7. 
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flervation  and  safe  custody  of  the  registers  when  col- 
lected (u).  And  the  Acts  also  contain  regulations  as  to 
the  uniform  construction  and  durable  materials  of  the 
books,  wherein  the  entries  are  to  be  made  (x). 

Such  is  an  outline  of  the  machinery  of  the  system — the 
practical  working  out  of  which  in  the  first  instance  depends^ 
it  will  be  seen,  upon  the  Registrars. 

Their  duties  are  threefold. 

1.  As  to  births.  Every  Registrar  is  authorized  and  re- 
quired to  inform  himself  carei^y,  of  every  birth  which 
should  happen  in  his  district ;  and  to  learn  and  register, 
as  soon  after  the  event  as  may  conveniently  be  done,  such 
particulars  as  are  required  by  the  schedule  annexed  to  the 
6  &  7  WilL  IV.  c.  86,  to  be  registered  touching  such 
birth  (y).  And  the  father  or  mother  of  any  child  bom, — or 
the  occupier  of  any  house  in  England  wherein  any  child 
shall  be  bom, — may,  within  forty-two  days  after  the  day 
of  such  birth,  give  notice  thereof  to  the  Registrar  of  the 
district  (ar).  And  within  the  same  period,  the  fether  or 
mother  of  any  child  bom  in  England— or,  in  case  of 
their  death  or  other  inability,  the  occupier  of  the  house — 
shall, — upon  being  requested  so  to  do  (a), — give  informa- 
tion, to  the  best  of  his  or  her  knowledge  and  belief,  of  the 
several  particulars  required  to  be  known  and  registered 
touching  the  birth  of  such  child  (J), 

After  the  expiration  of  the  above-mentioned  period  of 
forty-two  days,  registration  may  still  take  place ;  but  in 
this  case  a  solemn  declaration  as  to  the  truth  of  the  parti- 
culars required  must  be  made  by  the  fiitber  or  guardian,  or 
some  person  present  at  the  birth  (c) ;  and  thfe  entry  of  the 
birth  must  be  signed  not  only  by  the  Registrar  but  by  the 
Superintendent  Registrar ;  and  a  fee  is  payable  to  each  of 

(tt)  6  &  7  Will.  4,  c.  86,  8.  9.  an  indictment  for  a  misdemeanor. 

(«)  Sect.  17.  (See  R.  v.  Price.  11  Ad.  &  El.  727.) 

{y)  Sect.  18.  (b)  6  &  7  Will.  4,  c.  86,  a.  20. 

(«)  Sect.  19.  (c)  Sect  22. 
(a)  Upon  pain  of  being  liable  to 
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these  officers  by  the  person  requiring  the  registry  to  be 
made  (d).  And  after  the  expiration  of  six  calendar  months 
fix>m  the  time  of  the  birth^  no  registry  thereof  can  upon 
any  pretence  be  made^ — except  in  the  case  of  a  child  bom 
at  sea(«). 

2ndly.  As  to  marriages, — The  forms  as  to  the  registra- 
tion of  marriages  were  incidentally  described  in  a  former 
part  of  the  work,  so  &r  as  to  supersede  the  necessity  of 
now  recurring  to  them  (/) ;  and  it  therefore  only  remains 
to  advert  to  the  duties  of  the  Registrar — 

3rdly.  As  to  deaths, — Every  Registrar  is  authorized  and 
required  to  inform  himself  carefully,  of  every  death  which 
shall  happen  in  his  district ;  and  to  learn  and  register,  as 
soon  after  the  event  as  conveniently  may  be  done,  such 
particulars  concerning  the  same  as  are  specified  in  the 
schedule  annexed  to  6  &  7  Will.  IV.  c.  86  (^).  And  the 
occupier  of  every  house  in  England,  in  which  any  death 
shall  happen,  may^  within  five  days  after  the  day  of  such 
death,  give  notice  thereof  to  the  Registrar  of  the  dis- 
trict (A).  And  some  person  present  at  the  death,  or  in 
attendance  during  the  last  illness,  of  any  person  dying  in 
England,— -or  in  default  of  all  such  persons,  the  occupier 
of  the  house  in  which  such  death  has  happened,  (or  if 
the  occupier  be  the  person  dying,  then  some  inmate,) 
shall — ^within  eight  days  after  the  day  of  the  death — give 
information,  (upon  being  requested  so  to  do,)  to  the  Re- 
gistrar, according  to  the  best  of  his  or  her  knowledge  and 
belief,  touching  such  particulars  as  are  required  to  be 
known  and  registered  touching  the  death.  And  in  the 
case  of  an  inquest  upon  the  body,  such  information  is  to 
be  conyeyed  to  the  Registrar,  by  the  coroner  before  whom 
such  inquest  is  held  (t). 

And  it  is  fiirther  provided,  that  four  times  in  every  year, 

(rf)  6  &  7  Will.  4,  c.  86,  B.  22.  (^)  6  &  7  Will.  4^  c  86,  s.  18. 

(e)  Sect  28.  (h)  Sect.  19. 

(/)  Vide  sup.  vol.  ii.  pp.  265,  (i)  Sect  25.    As  to  this,  see  21 

272.  &  22  Vict  c.  25,  s.  5. 
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each  district  Registrar  shaQ  deHver  to  his  Superintendent, 
a  certified  copy  of  all  the  entries  made  by  him  (k\ — and 
finally  the  register  itself ^  upon  the  book  being  filled.  And 
that  the  Superintendent,  at  the  same  intervals,  shall  trans- 
mit the  same  to  the  Begistrar^neral  (/). 

The  duties  of  this  last-mentioned  officer,  into  whose 
hands  the  documents  thus  ultimately  fidl,  consist, — in  ad- 
dition to  the  general  supervision  of  the  working  of  the 
whole  system,— in  examining,  arranging  and  indexing  the 
certified  copies  so  sent.  And,  also,  in  compiling  abstracts 
of  their  contents,  to  be  transmitted  once  a  year  to  a  prin- 
cipal secretary  of  state;  by  whom  such  abstracts  are  after- 
wards to  be  laid  before  parliament  (m). 

The  abstracts  which  have  been  in  &ct  delivered  by  the 
Kegistrar-general,  in  pursuance  of  the  duty  last  mentioned, 
are  the  more  valuable  from  its  having  been  required,  (as  a 
matter  of  official  regulation,)  that,  in  the  registers  of  deaths, 
a  medical  statement  in  each  instance  of  the  cause  of  death 
should  be  annexed, — in  addition  to  the  particulars  required 
by  the  statute.  This  part  of  the  information  obtained 
under  the  new  system  seems  calculated  to  advance,  in  a 
very  important  degree,  the  interests  of  mankind ;  by  fiur- 
nishing  accurate  data,  upon  a  large  scale,  to  those  who 
are  engaged  in  nosological  inquiries,  or  in  endeavours  to 
improve  the  sanatory  condition  of  the  labouring  classes. 

Before  we  conclude  this  chapter,  we  may  remark,  that, 
at  the  time  of  the  introduction  of  the  new  system  of  regis- 
tration, certain  commissioners  were  appointed  for  inquiring 
into  the  state  and  authenticity  of  any  registers  (other  than 
parochial)  which  at  that  time  existed.  This  commission 
succeeded,  in  the  course  of  a  few  years,  in  discovering 
about  7000  which  were  deemed  authentic;  and  the  docu- 
ments so  discovered  were,  by  3  &  4  Vict.  c.  92,  placed  under 
the  care  of  the  Registrar-general, — together  with  records 

(At)  6  &  7  Will.  4,  c.  86,  8.  32.  (w)  Sect  6. 

(/)  Sect.  84. 
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of  the  marriages  and  baptisms  heretofore  performed  in  the 
Fleet  and  King*s  Bench  prisons,  and  at  other  irregular 
places.  And  the  same  statute  provides,  that  all  registers 
and  records  deposited  in  the  General  Register  Office  bj 
virtue  of  that  Act,  except  such  registers  as  therein  parti- 
cularized of  marriages  and  baptisms  at  the  Fleet  and  else- 
where,— shall  be  deemed  to  be  in  legal  custody;  and  shall 
be  receivable  in  evidence  in  all  courts  of  justice,  subject  to 
the  provisions  of  that  Act  (n). 

(n)  3  &  4  Vict  c.  92,  s.  6.    And  see  21  &  22  Vict.  c.  25,  b.  8. 
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CHAPTER  L 

OF  THE  REDRESS   OF  INJURIES    BT   THE   MERE   ACT 
OF  THE  PARTIES. 


At  the  opening  of  these  Commentaries,  the  objects  of  mu- 
nicipal law  were  considered  as  consisting  in  the  establish- 
ment and  maintenance  of  the  rights  severallj  due  to  the 
diiSerent  members  of  the  commimity ;  rights  having  been 
previously  defined  as  the  hberties  and  advantages  guaran- 
teed, by  the  implied  contract  of  society,  to  each  individual, 
in  return  for  his  submission  to  those  laws  by  which  the 
same  rights  are  secured  to  his  fellow  citizens  (a;.  And 
this  occasioned  the  distribution  of  our  laws  into  two  por- 
tions ;  one  relating  to  rights  ;  and  the  other  to  violation  of 
rights,  or  (in  more  ordinary  language)  wrongs. 

In  the  consideration  of  the  first  of  these  subjects,  rights 
were  distinguished  into  four  kinds,  viz.  1,  Personal  rights; 
2,  Rights  of  property ;  3,  Rights  in  private  relations ;  4, 
Public  rights ; — ^which  have  respectively  formed  the  subject 
of  the  four  preceding  Books  of  these  Commentaries :  and 
we  are  now,  therefore,  to  proceed  to  the  examination  of 
wrongsy  an  inquiry  evidently  posterior  in  its  nature  to  the 

(a)  Vide  sup.  vol.  i.  pp.  29, 139. 
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former,  as  right  is  the  positive  idea  of  which  wrong  is  the 
mere  privation ;  and  the  two  subjects  stand  in  the  same 
connection  with  each  other  as  jits  with  injuria  ^  or  fas  with 
nefas  (J). 

Wrongs— A8  we  had  also  occasion  before  to  remark  (c) — 
are  divisible  into  two  sorts ;  civil  injuries  and  crimes.  The 
former  are  the  violations  of  private  or  public  rights,  when 
considered  in  reference  to  the  injury  sustained  by  the  indi- 
vidual, and  consequently  as  subjects  for  civU  redress  or 
compensation :  the  latter  are  the  violations  of  private  or 
public  rights,  when  considered  in  reference  to  their  evil 
tendency  as  regards  the  community  at  large,  and  ac- 
cordingly visited  with  punishment  (rf).  To  investigate  the 
first  of  these  species  of  wrongs,  with  their  legal  remedies, 
or  modes  of  redress,  will  be  our  employment  in  the  present 
Book;  and  the  other  species  wiQ  be  reserved  till  the  next 
or  concluding  volume. 

[The  more  eflfectually  to  accomplish  the  redress  of  civil 
injuries,  courts  of  justice  are  instituted  in  every  civilized 
society,  in  order  to  protect  the  weak  from  the  insults  of 
the  stronger,  by  expounding  and  enforcing  those  laws  by 
which  rights  are  defined,  and  wrongs  prohibited.  This 
remedy  is  therefore  principally  to  be  sought  by  application 
to  these  courts  of  justice ;  that  is,  by  civil  suit  or  action. 
For  which  reason  our  chief  employment  in  this  volume  will 
be  to  consider  the  redress  of  private  wrongs,  by  suit  or 
action  in  courts.  But  as  there  are  certain  injuries  of  such 
a  nature  that  some  of  them  permit,  and  others  require,  a 

(h)  3  Bl.  Com.  2.  «  munity,  considered  a«  a  commu- 

(c)  Vide  sup.  vol.  x.  pp.  141, 142.  •*  nity."     But  there  is  an  inaccuracy 

(d)  According  to  Blackstone,  (vol.  in  this  form  of  definition.  It  makes 
iii.  p.  2,)  *'the  former  are  an  in-  the  difference  depend  on  the  nature 
**  fringement  or  privation  of  the  pri-  of  the  right  violated.  But  it  is  clear 
"  vate  or  civil  rights  belonging  to  that  a  violation  of  the  tame  right 
"  individuals,  considered  as  indivi-  will  sometimes  amount  to  a  civil 
"  duals.  The  latter  are  a  breach  injury  and  sometimes  to  a  crime, — 
"  and  violation  of  public  rights  and  as  in  the  case  of  a  battery. 

**  duties  which  affect  the  whole  com- 
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[more  speedy  remedy,  than  can  be  had  in  the  ordinary 
forms  of  justice)  there  is  allowed  in  those  cases  an  extra- 
judicial or  eccentrical  kind  of  remedy.  Of  these  we  shall 
first  of  all  treat)  before  we  consider  the  seyeral  remedies 
by  suit ;  and,  to  that  end,  shall  distribute  the  redress  of 
private  wrongs  into  three  several  species— first,  that  which 
is  obtained  by  the  mere  act  of  the  parties  themsdves : 
secondly,  that  which  is  effected  by  the  mere  act  and  ope- 
ration of  Uxw :  and,  thirdly,  that  which  arises  firom  suit 
or  action  in  courts;  which  consists  in  a  conjunction  of  the 
other  two,  the  act  of  the  parties  co-operating  with  the  act 
of  law. 

And,  first,  of  that  redress  of  private  injuries  which  is 
obtained  by  the  mere  act  of  the  parties.  This  is  of  two 
sorts ;  first,  that  which  arises  firom  the  act  of  the  injured 
party  only ;  and,  secondly,  that  which  arises  firom  the  joint 
act  of  all  the  parties  together:  both  of  which  we  shall  con- 
sider in  their  order. 

Of  the  first  sort,  or  that  which  arises  firom  the  sole  act 
of  the  injured  party,  is, 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal 
defence  of  such  as  stand  in  the  relations  of  husband  and 
wife,  parent  and  child,  master  and  servant.  In  these  cases, 
if  the  party  himself,  or  any  of  these  his  relations,  be  forcibly 
attacked  in  his  person  or  property,  it  is  lawfid  for  him  to 
repel  force  by  force ;  and  the  breach  of  peace  which  hap- 
pens, is  chargeable  upon  him  only  who  began  the  affiray  (e). 
For  the  law,  in  this  case,  respects  the  passions  of  the  hu- 
man mind;  and  (when  external  violence  is  offered  to  a  man 
himself,  or  those  to  whom  he  bears  a  near  connection,) 
makes  it  lawfid  in  him  to  do  himself  that  immediate  justice, 
to  which  he  is  prompted  by  nature,  and  which  no  pru- 

(«)  2  Roll.  Abr.  546;  1  Hawk.  serTed  that  on  the  master's  right  to 
P.  C.  131.  But  see  Bac.  Abr.  Mas-  defend  the  servant,  there  has  been 
ter  and  Servant  (P),  where  it  is  ob-      a  difference  of  opinion. 
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[dential  motiyes  are  strong  enough  to  restrain.  It  considers, 
that  the  fiiture  process  of  law  is  by  no  means  an  adequate 
remedy  for  injuries  accompanied  with  force;  since  it  is 
impossible  to  say,  to  what  wanton  lengths  of  rapine  or 
cruelty  outrages  of  this  sort  might  be  carried,  unless  it  were 
permitted  a  man  immediately  to  oppose  one  violence  with 
another.  Self-defence,  therefore,  as  it  is  justly  called  the 
primary  law  of  nature,  so  it  is  not,  neither  can  it  be  in  fitct, 
taken  away  by  the  law  of  society.  In  the  English  law  par- 
ticularly, it  is  held  an  excuse  for  breaches  of  the  peace, 
nay,  even  for  homicide  itself(/);  but  care  must  be  taken, 
that  the  resistance  does  not  exceed  the  bounds  of  mere 
defence  and  prevention ;  for  then  the  defender  would  him- 
self become  an  aggressor. 

II.  Recaption  or  reprisal  is  another  species  of  remedy 
by  the  mere  act  of  the  party  injured.  This  happens  when 
any  one  hath  deprived  another  of  his  property  in  goods  or 
chattels  personal,  or  wrongfully  detains  his  wife,  child, 
or  servant ;  in  which  case  the  owner  of  the  goods,  and  the 
husband,  parent  or  master,  may  lawfiilly  claim  and  retake 
them,  wherever  he  happens  to  find  them ;  so  it  be  not  in  a 
riotous  manner,  or  attended  with  a  breach  of  the  peace. 
The  reason  for  this  is  obvious;  since  it  may  fi:^uently 
happen  that  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice :  his  goods  may  be  afterwards  con- 
veyed away  or  destroyed— and  his  wife,  children,  or  ser- 
vants, concealed  or  carried  out  of  his  reach— if  he  had  no 
speedier  remedy  than  the  ordiaary  process  of  law.  K, 
therefore,  he  can  so  contrive  it  as  to  gain  possession  of  his 
property  again,  without  force  or  terror,  the  law  fiivours  and 
will  justify  his  proceeding.  But  as  the  public  peace  is  a 
superior  consideration  to  any  one  man's  private  property ; 
and  as,  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must 
cease, — the  strong  would  give  law  to  the  weak,  and  every 

(/)  I  Hale,  P.  C.  485,  486. 
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[man  would  revert  to  a  state  of  nature ;  for  these  reasons  it 
is  provided,  that  this  natural  right  of  recaption  shall  never 
be  exerted,  where  such  exertion  must  occasion  strife  and 
bodily  contention,  or  endanger  the  peace  of  society.  If, 
for  instance,  my  horse  is  taken  away,  and  I  find  him  in  a 
common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him 
to  my  own  use;  but  I  cannot  justify  breaking  open  a 
private  stable,  or  entering  on  the  grounds  of  a  third  person, 
to  take  him,  except  he  be  feloniously  stolen  (g) ;  but  must 
have  recourse  to  an  action  at  law. 

III.  As  recaption  is  a  remedy  given  to  the  party  him- 
self, for  an  injury  to  his  personal  property,  so,  thirdly,  a 
remedy  of  the  same  kind  for  injuries  to  real  property,  is 
by  entry  on  lands,  when  another  person  without  any  right 
has  taken  possession  thereof.]  In  this  case,  which  depends 
in  some  measure  on  like  reasons  with  the  former,  [the 
party  entitled  may  make  a  formal  but  peaceable  entry  on 
the  lands,  declaring  that  thereby  he  takes  possession  (A); 
which  notorious  act  of  ownership  is  equivalent  to  a  feodal 
investiture  by  the  lord.  Or  he  may  enter  on  any  part  of  it 
in  the  same  county,  declaring  it  to  be  in  the  name  of  the 
whole  (t) :  but  if  it  lies  in  different  counties,  he  must  make 
different  entries ;  for  the  notoriety  of  such  entry  or  claim  to 
the  pares  or  freeholders  of  Westmoreland,  is  not  any  noto- 
riety to  the  pares  or  freeholders  of  Sussex.  Also,  if  there 
be  two  disseisors,  the  party  disseised  must  make  his  entry 
on  both ;  or  if  one  disseisor  has  conveyed  the  lands  with 
livery  to  two  distinct  feoffees,  entry  must  be  made  on 
both  (A);  for  as  their  seisin  is  distinct,  so  also  must  be  the 
act  which  divests  that  seisin.]  But  no  entry  can  in  the 
nature  of  things  be  made  on  hereditaments  incorporeal(l); 

(g)  Higgins  V.  Andrews,  2  Roll.  right  of  entry  accrues,  see  8  &  4 

R.  55,  56 ;    Masters  and   Powlie's  Will.  4,  c.  27.    Et  vide  post,  bk.  v. 

case,  ibid.  208;  2  Roll.  Abr.  565,  c.  ix. 

566.  (i)  Co.  Litt.  417. 

(A)  As  to  the  time  within  which  {k)  Ibid.  252. 

an  entry  may  be  made,  after  the  (/)  8  Bl.  Com.  206. 

VOL.  III.  A  A 
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and  in  eyery  case  where  this  remedy  is  ayailable,  it  [must 
be  pursued  in  a  peaceable  and  easy  manner ;  and  not  with 
force  or  strong  hand  (m).  For,  if  one  turns  or  keeps  another 
out  of  possession  forcibly,  this  is  an  injury  of  both  a  civil 
and  a  criminal  nature.  The  civil  is  remedied  by  immediate 
restitution ;  which  puts  the  antient  possessor  in  statu  quo  : 
the  criminal  injury  or  pubUc  wrong,  by  breach  of  the  king's 
peace,  is  punished  by  fine  to  the  king.]  For  by  5  Rich. 
II.  St.  1,  c.  8,  15  Rich.  II.  c.  2,  and  8  Hen.  VL  c.  9, 
forcible  entries  are  prohibited ;  [and  by  the  last  of  these 
statutes,  upon  complaint  made  to  any  justice  of  the  peace, 
of  a  forcible  entry,  with  strong  hand,  on  lands  or  tene- 
ments; or  of  a  forcible  detainer  after  a  peaceable  entry ;  he 
shall  try  the  truth  of  the  complaint  by  jury,  and  upon  force 
found,  shall  restore  the  possession  to  the  party  so  put  out: 
and  in  such  case,  or  if  any  alienation  (which  is  likewise 
declared  to  be  absolutely  void)  be  made  to  defraud  the  pos- 
sessor of  his  right,  the  offender  shall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  make  fine 
and  ransom  to  the  king.  But  this,  by  a  subsequent  clause 
in  the  same  statute,  enforced  by  31  Eliz.  c.  11,  does 
not  extend  to  such  as  endeavour  to  keep  possession  manu 
forti  after  three  years*  peaceable  enjoyment  of  either 
themselves,  their  ancestors,  or  those  under  whom  they 
claim  (»)•] 

IV.  [A  fourth  species  of  remedy  by  the  mere  act  of  the 
party  injured,  is  the  abatement,  or  removal,  of  nuisances. 
What  nuisances  are,  and  their  several  species,  we  shaQ  find 
a  more  proper  place  to  inquire  under  some  of  the  subse- 
quent divisions  (o).  At  present  we  shall  only  observe,  that 
whatsoever  unlawfiiUy  annoys  or  doth  damage  to  another, 
is  a  nuisance :  and  such  nuisance  may  be  abated,  that  is, 

(m)  Newton  v,  Harland,  1  Man.  I,  c.  15 ;  R.  v.  Wilson.  3  Ad.  &  Ell. 

&  6.  644.  817  ;    R.  v.   Harland,    ibid.   826  ; 

(it)  As  to  forcible  entry  and  de-  Newton  v,  Harland,  ubi  sup. 
taineri  see  also  4  Inst.  176  ;  21  Jac.  (o)  Vide  post,  bk.  v.  c  vxii. 
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[taken  awaj  or  removed,  by  the  party  aggrieved  thereby,  so 
as  he  commits  no  riot  in  the  doing  of  it (/>);]  nor  occasion 
— in  case  of  a  private  nuisance  (9) — any  damage,  beyond 
what  the  removal  of  the  inconvenience  necessarily  re- 
quires (r).  [If  a  house  or  wall  is  erected  so  near  to  mine 
that  it  stops  my  antient  lights,  which  is  a  private  mussoicey 
I  may  enter  my  neighbour's  land  and  peaceably  pull  it 
down(«);]  or  if  the  boughs  of  my  neighbour's  tree  are 
allowed  to  grow  so  as  to  overhang  my  land,  which  they 
had  not  been  accustomed  to  do,  I  may,  on  his  refiisal  to 
remove  such  part  of  them  as  are  in  that  position,  effect  the 
removal  myself  (*).  [Or  if  a  new  gate  be  erected  across 
the  public  highway,  which  is  a  common  (or  public)  nuisance, 
any  of  the  king's  subjects  passing  that  way  may  cut  it 
down  and  destroy  it(w).  And  the  reason  why  the  law 
allows  this  private  and  smnmary  method  of  doing  one's 
self  justice  is,  because  injuries  of  this  kind,  which  obstruct 
or  annoy  such  things  as  are  of  daily  convenience  and  use, 
require  an  immediate  remedy;  and  cannot  wait  for  the 
slow  progress  of  the  ordinary  forms  of  justice. 

V.  A  fifth  case,  in  which  the  law  allows  a  man  to  'be 
his  own  avenger,  or  to  minister  redress  to  himself,  is  that 
of  distraining  cattle  or  goods  for  non-payment  of  rent  or 
other  duties ;  or,  distraining  another's  cattle  damage  feor- 
santy  that  is,  doing  damage  or  trespassing  upon  land.  The 
former  intended  for  the  benefit  of  the  landlord,  to  prevent 
tenants  Scorn  secreting  or  withdrawing  their  effects  to  his 
prejudice;  the  latter  arising  firom  the  necessity  of  the  thing 
itself,  as  it  might  otherwise  be  impossible,  at  a  future  time, 
to  ascertain  whose  cattle  they  were  that  committed  the 
trespass  or  damage. 

( p)  5  Rep.   101 :    9  Rep.  65  ;  (0  Norrig  0.  Baker,  1  Roll.  Rep. 

Houghton  V,  Butler,  4  T.  R.  364.  894 ;  Lodie  v.  Arnold,  ubi  lup.    As 

(q)  Lodie  v.  Arnold,  2  Salk.  458.  to  trees  overhanging  public  ways, 

(r)  Cooper  v.  Marshall,  1   Burr.  see  5  &  6  Will.  4,  c.  60,  s.  65. 

261.  (u)  James  0.  Hay  ward,  Cro.  Car. 

(«)  R.  V.  Rosewell,  2  Salk.  459.  184. 
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[As  the  law  of  distresses  is  a  point  of  great  use  and 
consequence,  it  shall  be  considered  with  some  minuteness : 
by  inquiring,  first,  for  what  injuries  a  distress  may  be 
taken;  secondly,  what  things  may  be  distrained;  and, 
thirdly,  the  manner  of  taking,  disposing  of,  and  avoiding 
distresses. 

And,  first,  it  is  necessary  to  premise,  that  a  distress  (r), 
districtioy  is  the  taking  of  a  personal  chattel  out  of  the 
possession  of  the  wrongdoer  into  the  custody  of  the  party 
injured,  to  procure  a  satisfaction  for  a  wrong  committed. 

I.  The  most  usual  injury  for  which  a  distress  may  be 
taken,  is  that  of  non-payment  of  rent.  It  was  observed  in 
a  former  volume  (a:),  that  distresses  were  incident  by  the 
common  law,  to  every  rent  service  (y),  and,  by  particular 
reservation,  to  rent  charges  also ;]  and  that  by  statute  4  Geo. 

II.  c.  28,  the  same  remedy  was  also  extended  in  general  to 
rent  seek,  rents  of  assize^  and  chief  rents,  [So  that  now  we 
may  lay  it  down  as  an  universal  principle  that  a  distress 
may  be  taken  for  any  kind  of  rent  in  arrear(2r);  the  detain- 
ing whereof  beyond  the  day  of  payment  is  an  injury  to 
him  that  is  entitled  to  receive  it  (a).]  But  as  it  is  of  the 
definition  of  rent,  that  its  amount  be  certain  or  capable  of 
being  readily  reduced  by  either  party  to  certainty,  so  it  is 
held  that  where  the  sum  to  be  paid  by  the  tenant  is  not 
fixed  by  agreement  express  or  implied,  but  depends  on 

(v)  The  thing  itself  taken  by  this  quarter,  or  other  period,  at  which 

process,  as  well  as  the  process  itself,  it   may  have  been  made  payable, 

is  in  our  law  books  very  frequently  Thus  in  a  yearly  tenancy,  and  with 

called  a  dUtreu.  absence  of  any  express  stipulation 

(x)  Vide  sup.  vol.  i.  pp.  682, 683,  to  the  contrary,  it  is  not  in  arrear 

686.  till  after  the  expiration  of  the  year. 

(y)  See  Giles  v,  Spencer,  8  C.  B.  (See   Buckley  v.  Taylor,  2  T.  R. 

(N.S.)244.  600;  CoUett  v.  Curling,   10  Q.  B. 

(s)  See   Bradbury  o.  Wright,  2  786.) 

Doug.  624;  Newman  o.  Andertun,  (a)  As  to  distress  by  the  execu- 

2  N.  R.  224 ;  Buttery  o.  Robinson,  tor  of  a  lessor  seised  in  fee,  see  82 

8  Bing.  892.    Rent  is  said  to  be  in  Hen.  8,  c.  87  ;  8  &  4  Will.  4,  c.  42, 

arrear  if  it  remain  unpaid  at  any  s.  87. 
time  after  the  expiration  of  the  year. 
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what  shall  be  considered  as  a  reasonable  compensation  fi>r 
the  use  of  the  premises, — no  distress  for  it  can  legally  be 
made  (ft).  2.  [For  neglecting  to  do  suit  to  the  lord's 
court (c),  or  other  certain  personal  service (d),  the  lord  may 
distrain  of  common  right.  3.  For  amercements  in  a 
court  leet,  a  distress  may  be  had  of  common  right ;  but  not 
for  amercements  in  a  court  baron,  without  a  special  pre- 
scription to  warrant  it  (e).  4.  Another  injury,  for  which 
distresses  may  be  taken,  is  where  a  man  finds  beasts  of  a 
stranger  wandering  in  his  grounds  damage  feasant {f)\ 
that  is,  doing  him  hurt  or  damage,  by  treading  down  his 
grass,  or  the  like ;  in  which  case,]  supposing  the  trespass 
not  to  be  rendered  excusable  by  the  defective  state  of  the 
fences,  or  the  Yikei{g\  [the  owner  of  the  soil  may  dis- 
train them,]  while  they  so  remain  on  his  grounds,  [till 
satis&ction  be  made  him  for  the  injury  he  has  thereby 
sustained  (A).] 

Secondly:  as  to  the  things  which  may  be  distrained,  or 
taken  in  distress,  [we  may  lay  it  down  as  a  general  rule, 
that  all  chattels  personal  are  liable  to  be  distrained,  unless 


{b)  See  Regnart  V.  Porter,  7  Bing.  Ambergate,  &c.  Railway  Company 

451 ;   Warner  v,  Pochett,  S  B.  &  v.   Midland    Railway  Company,  2 

Adol.  928;  Dunk  o.  Hunter,  5  B.  Ell.  &  Bl.  793. 
&  A.  322.     As  to  the  term  within  '{g)  2  Saund.  by  Wms.  284  e,  note 

which  a  distress  may  be  made  after  (4). 

the  right  to  distrain  accrues,   see  (A)  Besides  these  distresses,  which 

3  &  4  Will.  4,  c.  27,  ss.  2,  3,  42 ;  are  at  the  common  law,  there  are 

James  0.  Salter,  2  Bing.  N.  C.  605  ;  others  introduced    for  recovery  of 

3  Bing.  N.  C.  544.     As  to  distrain-  duties  and  penalties  imposed  by  act 

ing  for    an    apportioned    rent,    see  of  parliament,  in  special  cases— as 

Neale  v.  Mackenzie,  1  Mee.  &  W.  for  the  assessments  made  by  cora- 

758;  Revis  v.  Watson,  5  Mee.  &  W.  missioners  of  sewers  (7  Ann.  c.  10  ; 

255.  24  f^   25  Vict.   c.   133,  s.  38),  or 

(c)  Bro.  Abr.  tit.  Distress,  15.  for  the  relief  of  the  poor  (43  Eliz. 

(d)  Co.   Litt   96  ;   2   Saund.   by  c.  21 ;  17  Geo.  2,  c.  88,  s.  7  ;  4  &  5 
Wms.  168.  n.  (1 ).  Will  4,  c.  76,  s.  49).  Such  distresses, 

(e)  Brownl.  36.  being  in  the  nature  of  executions 
(/)  It  seems  that  the  common  ( Hutchinst.  Chambers,  1  Burr.  589), 

law  right  of  distress  for  damage  fea-  are  usually  attended  with  a  power 

sant  is  not  confined  to  cattle;  see  of  sale. 
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[particularly  protected  or  exempted.  Instead,  therefore,  of 
mentioning  what  things  are  distrainable,  it  will  be  easier 
to  recount  those  which  are  not  so,  with  the  season  of  their 
particular  exemptions  (i).  And,  I.  As  everything  which  is 
distrained  is  presumed  to  be  the  property  of  the  wrong- 
doer, it  will  follow  that  such  things  wherein  no  man  can 
have  an  absolute  and  valuable  property,  (as  dogs,  cats, 
rabbits  and  all  animals /<?rcp  natures,)  cannot  be  distrained. 
Yet  if  deer,  (which  SbrefercB  naturce,)  are  kept  in  a  private 
inclosure  for  the  purpose  of  sale  or  profit,  this  so  fitr  changes 
their  nature,  by  reducing  them  to  a  kind  of  stock  or 
merchandize,  that  they  may  be  distrained  for  rent  (A). 
2.  Whatever  is  in  the  personal  use  or  occupation  of  any 
man,  is  for  the  time  privileged  and  protected  from  any 
distress,]  in  order  to  prevent  the  danger,  which  might 
otherwise  arise,  of  a  breach  of  the  peace  (/);  as  an  axe 
with  which  a  man  is  cutting  wood,  or  a  horse  while  a  man 
is  riding  him  (m).  [But  horses  drawing  a  cart  may  (cart 
and  all)  be  distrained  for  rent  in  arrear.]  3.  Things  de- 
livered to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  or  managed  in  the  way  of  his  trade  (to),  [shall  not 
be  liable  to  distress :  as  a  horse  standing  in  a  smith's  shop 
to  be  shoed,  or  in  a  common  inn ;  or  cloth  in  a  tailor's 
house (o);  or  com  sent  to  a  mill  or  market;]  or  goods  sent 
to  an  auctioneer  to  be  sold  by  him(p).  [For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade ;  and  are 

(i)  Co.  Litt  47.  («)    See    Simpson    «.    Hartopp, 

(it)  Davies  v.  Powel,  C.  B.  Hil.  Willes,  512;  Gisbourn  v.  Hunt,  1 

11  Geo.  2  ;  Willes,  47.  Salk.  250;  2  Saund.  by  Wms.  290, 

{/)  Storey  v,  Robinson,  6  T.  R.  n.  (/);   1   Smith's  Leading  Cases, 

188;  Co.  Litt.  47.  187  ;  Muspratt  v.  Gregory,  8  Mee. 

(oi)  It  is  laid  down  by  Blackstone,  &  W.   677  ;    Joule  v.  Jackson,  7 

(voL  iii.  p.  8,)  on  the  authority  of  a  Mee.  &  W.  454 ;  Gibson  v.  Ireson, 

case  in  1  Sid.  440,  that  a  horse  may  Z  Q.  B.  Z9 ;  Finden  o.  M'Laren,  6 

be  distrained  while  his  rider  is  upon  Q.  B.  891. 

him.     But  the  contrary  is  the  law.  (o)   Read  v.   Burley,  Cro.   Eliz. 

(Storey  o.  Robins<m,  ubi  sup.     And  549. 

see  Field  v,  Adames,  12  Ad.  &  £1.  {p)  Williams  i>.  Holmes,  8  Exch. 

649.)  861. 
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[supposed  in  common  presumption  not  to  belong  to  the 
owner  of  the  house,  but  to  his  customers.  But,  generally 
speaking,  whaterer  goods  and  chattels  the  landlord  finds 
upon  the  premises,  whether  they  in  &ct  belong  to  the 
tenant  or  a  stranger,  are  distrainable  by  him  for  rent  (9): 
for  otherwise  a  door  would  be  open  to  infinite  firauds  upon 
the  landlord;  and  the  stranger  has  his  remedy  over  by 
action  on  the  case  against  the  tenant,  if  by  the  tenant's 
de&ult  the  chattels  are  distrained,  so  that  he  cannot  render 
them  when  called  upon.  With  regard  to  a  stranger's 
beasts  which  are  found  on  the  tenant's  land,  the  following 
distinctions  are  howeyer  taken.  If  they  be  put  in  by 
consent  of  the  owner  of  the  beasts,  they  are  distrainable 
immediately  afterwards  for  rent  in  arrear  by  the  landlord. 
So  also  if  the  stranger's  cattle  break  the  fences,  and  com- 
mit a  trespass  by  coming  on  the  land,  they  are  distrain- 
able immediately  by  the  lessor,  for  his  tenant's  rent ;  as  a 
punishment  to  the  owner  of  the  beasts,  for  the  wrong  com- 
mitted through  his  negligence  (r).  But  if  the  lands  were 
not  sufficiently  fenced,  so  as  to  keep  out  cattle,  the  land- 
lord cannot  distrain  them  till  they  have  been  levant  and 
cauchant  (levantes  et  cuhantes)  on  the  land;  that  is,  have 
been  long  enough  there  to  have  laid  down  and  risen  up  to 
feed;  which  in  general  is  held  to  be  one  night  at  least («); 
and  then  the  law  presumes,  that  the  owner  may  have 
notice  whether  his  cattle  have  strayed,  and  it  is  his  own 
negligence  not  to  have  taken  them  away.  Yet  if  the  lessor 
or  his  tenant  were  bound  to  repair  the  fences,  and  did  not, 
and  thereby  the  cattle  escaped  into  their  grounds  without 
the  negligence  or  de&ult  of  the  owner;  in  this  case,  though 
the  cattle  may  have  been  levant  and  couchant,  yet  they  are 
not  distrainable  for  rent  till  actual  notice  is  given  to  the 

(q)  So  held  as  to  horses  or  car-  Parsons  0.  Gingell,  4  C'  B.  545. 

riages  standing  in  a  livery  stable ;  (r)  Co.  Litt.  47. 

see  Francis  s.  Wyatt,  3  Burr.  1498;  (*)  Gilb.  Dist.  by  Hunt,  8rd  edit. 

Crosier  r.  Tomkinson,  2  Ken.  439 ;  47. 
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[owner  that  they  are  there,  and  he  neglects  to  remove 
them  (0 :  fi)r  the  law  will  not  suffer  the  landlord  to  take 
advantage  of  his  own  or  his  tenant's  wrong  (m).]  4.  Things 
in  the  custody  of  the  law,  such  as  property  already  taken 
damage  feasant  or  in  execution,  are  not  distrainable(a:). 
Nor,  5  (generally  speaking),  money;  but  it  is  otherwise 
should  it  be  deposited  in  a  sealed  bag{y).  6.  [Nothing 
shall  be  distrained  for  rent,  which  may  not  be  rendered 
again  in  as  good  plight  as  when  it  was  distrained  {z) :  for 
which  reason  milk,  fruit,  and  the  like,  cannot  be  distrained ; 
a  distress  at  common  law  being  only  in  the  nature  of  a 
pledge  or  security,  to  be  restored  in  the  same  plight  when 
the  debt  is  paid.  So,  antiently,  sheaves  or  shocks  of  com 
could  not  be  distrained,  because  some  damage  must  needs 
accrue  in  their  removal;  but  a  cart  loaded  with  com  might, 
as  that  could  be  safely  restored.  But  now,  by  statute 
2  W.  &  M.  c.  5,  com  in  sheaves  or  cocks,  or  loose  in 
the  straw,  or  hay  in  bams  or  ricks,  or  otherwise,  may  be 
distrained,  as  well  as  other  chattels(a).  7.  Fixtures(b)^  or 
things  fixed  to  the  freehold,  may  not  be  distrained;   as 

(/)  Hemp    V.    Crewesi    2   Lutw.  on   the  lands,  shall,  in    default  of 

1580.  other  sufficient  distress,  be  liable  to 

(tt)  See  Poole  v,  Longueville,  2  be  distrained  upon  for  rent  becoming 

Saund.  289.  due  after  the  seizure  and  sale.     See 

(x)  Co.  Litt.  47  a ;  Smith  v.  Kus.  also  19  &  20  Vict.  c.  108.  s.  75,  as 

sell,  3  Taunt.  400 ;  Wright  v.  Dewes,  to  the  landlord's  right  to  claim  rent 

1  Ad.  &  £11.  641.     See  also  56  Geo.  as  against  an  execution  under  the 

3,  c.  50,  8.  6.     On  the  other  hand,  warrant  of  a  county  courts — a  case  to 

the  goods   of  a   tenant  cannot  be  which  the  provision  of  8  Ann.  c.  14, 

taken  in  execution  if  his  landlord  is  inapplicable, 

puts  in  a  claim  for  rent  in  arrear,  (y)    Roll.   Ab.   667  ;    Vin.    Abr. 

unless  such  arrears,  to  the  extent  of  Dist.  (H) ;    Wilson  v.   Ducket,   2 

one  year's  rent  (8  Ann.  c.  14),  be  Mod.  61. 

first  paid  ;  or  (if  the  tenancy  be  for  a  (?)  Darby  v.  Harris,  1  Q.  B.  895; 

term  less  than  a  year),  to  the  extent  Morley  o.  Pincombe,  2  Exch.  101. 

ofthe  arrears  ofrent  accruing  during  (a)  Johnson  i>.  Faulkner,  2  Q.  B. 

four  such  terms  (7  &  8  Vict.  c.  96^  925. 

s,  67).     And  by  14  &  15  Vict.  c.  25,  (ft)  See  Niblett  ».  Smith,  4  T.  R. 

s.  2,  if  the  growing  crops  of  a  tenant  504;   Dalton  v.  Whittem,  3  Q.  B. 

be  seized    and   sold   in   execution,  961. 
such  crops,  so  long  as  they  remain 
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[caldrons,  windows,  doors,  and  chimney-pieces ;  for  they 
savour  of  the  realty.  For  this  reason  also  com  growing 
could  not  be  distrained,  till  the  statute  11  Geo.  II.  c.  19, 
empowered  landlords  to  distrain  com,  grass,  or  other  pro- 
ducts of  the  earth,  and  to  cut  and  gather  them  when 
ripe  (c).]  Besides  the  preceding  articles  which  are  abso^ 
lutely  privileged,  there  are  others  which  are  privileged  sub 
modOf — as,  8thly,  beasts  of  the  plough  (averia  carucai)  and 
sheep,  and  instruments  of  husbandry;  and  9thly,  the  in- 
struments of  a  man's  trade  or  profession;  for  example,  [the 
axe  of  a  carpenter,  the  books  of  a  scholar,  and  the  like.] 
As  to  all  which  the  rule  is,  that  they  are  exempt  from  dis- 
tress, provided  there  be  other  sufficient  distress  on  the  pre- 
mises, but  not  otherwise  (d). 

Thirdly.  Let  us  next  consider  [how  distresses  may  be 
taken,  disposed  of,  -or  avoided.]  And  in  the  course  of  the 
inquiry  we  shall  find,  that  under  this  head,  viz.  in  what 
relates  ~to  the  manner  of  disposing  of  distresses,  a  very  im- 
portant innovation  has  been  made,  by  modem  statutes, 
upon  the  antient  law.  Formerly  distresses  [were  looked 
upon  in  no  other  light,]  generally  speaking,  [than  as  a 
mere  pledge,  or  security,  for  payment  of  rent  or  other 
duties,  or  satisfaction  for  damage  done.  And  so  the  law 
still  continues  with  regard  to  distresses  of  beasts  taken 
damage  feasant^  and  for  some  other  causes :  over  which 
the  distrainor  has  no  other  power  than  to  retain  them  till 
satisfaction  is  made.  But  distresses  for  rent  in  arrear  being 
found  by  the   legislature  to  be  the   shortest  and  most 

(c)  See  Miller  v.  Green,  8  Bing.  crops,  which  are  only  distrainable 
92.  Trees  or  shrubs  in  a  nursery-  by  statute,  the  landlord  may,  not- 
ground  are  not  within  this  statute.  withstanding,  distrain  things  privi- 
( Clark  V.  Gaskarth,  8  Taunt.  431.)  leged  tub  modo.     And  see  Hutchins 

(d)  Co.  Litt.  47  a  ;  2  Inst.  132 ;  v.  Chambers,  1  Burr.  689,  where  it 
Gorton  v.  Faulkner,  4  T.  R.  565;  was  held  that  averia  carucce  were 
Piggott  V.  Birtles,  1  Mee.  &  W.  441 ;  distrainable  for  poor  rate,  even 
in  which  cases  it  was  held  that,  though  there  be  other  distress.  As 
even  though  there  be  other  sufficient  to  what  animals  are  aceria  caruca, 
distress,  yet  if  it  consist  of  growing  see  Keen  v.  Priest,  4  H.  &  N.  236. 


^T" 
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[effectual  method  of  compelling  the  payment  of  such  rent,] 
many  beneficial  laws  have,  irom  time  to  time,  been  made 
for  rendering  the  remedy  in  this  case  more  perfect,  and  for 
allowing  the  thing  taken  to  be  sold. 

[In  pointing  out  the  methods  of  distraining,  we  shall  in 
general  suppose  the  distress  to  be  made  for  rent ;  and  re- 
mark, where  necessary,  the  difference  between  such  dis- 
tress, and  one  taken  for  other  causes. 

In  the  first  place,  then,  all  distresses  must  be  made  by 
day{e\  unless  in  the  case  of  damage  feasant ;  an  exception 
being  there  allowed,  lest  the  beasts  should  escape  before 
they  are  taken  (/).  And,  when  a  person  intends  to  make 
a  distress,  he  must,  by  himself  or  his  bailiff,  enter  on  the 
demised  premises ;  formerly  during  the  continuance  of  the 
lease,  but  now  (g),  if  the  tenant  holds  over,  the  landlord 
may  distrain  within  six  months  after  the  determination  of 
the  lease ;  provided  his  own  title  or  interest,  as  well  as  the 
tenant's  possession,  continue  at  the  time  of  the  distress  (A). 
If  the  lessor  does  not  find  sufficient  distress  on  the  pre- 
mises, formerly  he  could  resort  nowhere  else ;  and  there- 
fore tenants,  who  were  knavish,  made  a  practice  to  convey 
away  their  goods  and  stock  fi^udulently  from  the  house  or 
lands  demised,  in  order  to  cheat  their  landlords.]  And  in 
general  the  distress  must  still  be  on  the  premises(i).  [But 
now  (A)  the  landlord  may  distrain  any  goods  of  his  tenant, 
carried  off  the  premises]  fraudulently  or  [clandestinely, 
wherever  he  finds  them,  within  thirty  days  aftier,  unless 
they  have  been  bona  fide  sold  for  a  valuable  consideration : 
and  all  persons  privy  to,  or  assisting  in,  such  fraudulent 
conveyance,  forfeit  double  the  value  to  the  landlord.  The 
landlord  may  also  distrain,]  for  rent  service  (Z),  [the  beasts 

(e)  7  Rep.  7  a.  Cress,  HI. 

(/)  Co.  Litt.  142.  (*)  Stat.  9  Ann.  c.  U;  11  Geo.  2, 

{g)  Stat  8  Ann.  c.  14.  c.  19;  see  Angell  v.  Harrison,  17 

(A)  As  to  what  is  a  continuing^  L.  J.  (Q.  B.),  25 ;  Dibble  v.  Bowater, 

possession,  Taylerson  v.  Peters,  7  A.  2  Ell.  &  Bl.  564. 

&  E.  110.  (0  11   Geo.  2,  c.   19,  s.  8.     See 

(i)  Buszard  v.  Capel,  8  Barn.  &  Miller  ».  Green,  8  Bing.  92. 
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[of  his  tenant,  feeding  upon  any  commons  or  wastes,  appen«- 
dant  or  appurtenant  to  the  demised  premises.]  The  land- 
lord may  not  break  open  a  house  of  which  the  rent  is  in 
arrear,  to  make  a  distress ;  for  that  is  a  breach  of  the 
peace  (m).  But  when  he  is  in  the  house  he  may  break 
open  an  inner  door;  and  (by  11  Geo.  II.  c.  19)  if  goods 
have  been  fraudulently  removed  from  the  premises  and 
locked  up  to  prevent  a  distress,  he  may,  by  the  assistance 
of  the  peace  officer  of  the  parish,  break  open  in  the  day 
time  any  place  whither  they  have  been  so  removed ;  [oath 
being  first  made,  in  case  it  be  a  dwelling-house,  of  a 
reasonable  ground  to  suspect  tliat  such  goods  are  con- 
cealed therein. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty, 
he  ought  to  distrain  for  the  whole  at  once ;  and  not  for  part 
at  one  time  and  part  at  another  (n).  But  if  he  distrain  for 
the  whole,  and  there  be  not  sufficient  on  the  premises,  or 
if  he  happen  to  mistake  in  the  value  of  the  thing  distrained, 
and  so  take  an  insufficient  distress,  he  may  take  a  second 
distress  to  complete  his  remedy  (o). 

Distresses  must  be  proportioned  to  the  thing  distrained 
for.  By  the  statute  of  Marlbridge,  (52  Hen.  III.  c.  4,)  if 
any  man  take  a  great  or  unreasonable  distress,  for  rent  in 
arrear,  he  shall  be  heavily  amerced  for  the  same.  As  if 
the  landlord  distrain  two  oxen  for  twelve  pence  rent ;  the 
taking  of  both  is  an  unreasonable  distress  {p) ;  but,  if  there 
were  no  other  distress  nearer  the  value  to  be  found,  he 
might  reasonably  have  distrained  one  of  them.  And  for 
homage  or  fealty,  or  suit  and  service,  it  is  said  that  no  dis- 
tress can  be  excessive  {q) ;  for  as  these  distresses  cannot 
be  sold,  the  owner,  upon  making  satisfaction,  may  have  his 

(m)  Co.  Litt.  161  ;  Comberb.  17;  (o)  Cro.  Eliz.  IS;  stat.  17  Car.  2, 

Brown  v.  Glenn,  16  Q.  B.  254;  Ryan  c.  7;  Hutchins  v.  Chambers,  1  Burr. 

V.  Shiloch,  7  Exch.  72.  590. 

(n)  2  Lutw.  1532;  see  Dawson  v.  (p)  2  Inst.  107. 

Cropp,  1  C.  B.  981  ;  Lee  ».  Cooke,  (q)    Bro.  Abr.    tit.  Assize,   291, 

8  H.  &  N.  205.                       *  Prerogative,  98. 
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[chattels  again  (r).  The  remedy  for  excessive  distresses 
is  by  a  special  action  on  the  statute  of  Marlbridge;  for  an 
ordinary  action  for  the  trespass  is  not  maintainable  upon 
this  account,  it  being  no  injury  at  the  common  law  (s). 

When  the  distress  is  thus  taken,  the  next  consideration 
is  the  disposal  of  it.  For  which  purpose  the  things  dis- 
trained must  in  the  first  place  be  carried  to  some  pound, 
and  there  impounded  by  the  taker.  But,  in  their  way 
thither,  they  may  be  rescued  by  the  owner,  in  case  the  dis- 
tress was  taken  without  cause,  or  contrary  to  law ;  as  if  no 
rent  be  due ;  if  they  were  taken  upon  the  highway,  or  the 
like ;  in  these  cases  the  tenant  may  lawfully  make  rescue  (t). 
But  if  they  be  once  impounded,  even  though  taken  without 
any  cause,  the  owner  may  not  break  the  pound  and  take 
them  out ;  for  they  are  then  in  the  custody  of  the  law  (a).] 
Accordingly  by  2  W.  &  M.  sess.  1,  c.  5,  an  action  on  the 
case  for  treble  damages  will  lie  for  illegally  taking  out  of 
pound  upon  a  distress  for  rent.  And  in  case  of  distress 
damage  feasant,  it  is  enacted  by  6  &  7  Vict  c.  30,  that  if 
any  person  shall  release  or  attempt  to  release  cattle  law- 
fully seized  by  way  of  such  distress,  from  the  pound  or 
place  where  they  shall  be  impounded,  or  on  the  way  to  or 
from  such  pound  or  place,  or  shall  destroy  such  pound  or 
place,  or  any  part  thereof,  or  any  lock  or  bolt  thereof, — he 
shall,  on  conviction  before  two  justices  of  the  peace,  be 
liable  to  a  penalty  not  exceeding  5L,  and  to  payment  of  the 
reasonable  charges  and  expenses ;  and  in  default  may  be 
committed  to  the  house  of  correction,  with  hard  labour, 

(r)    Such    a    distress    (remarks  cred  «.   Leyland,    16   Q.   B.  669  ; 

Blackstone,   vol.  iii.   p.  281)   may  Glynn  v.  Thomas,  11  Exch.  870. 

be  repeated  from  time  to  time  till  (/)  Co.  Litt.  160,  161. 

the  stubbornness   of    the   party  is  (u)  Co.   Litt.  47.      It  has  been 

conquered,  and  is  called  a  distress  doubted   whether  rescue   of   goods 

iufinite,  distrained,  or  pound  breach  (if  with- 

(s)   See  1   Ventr.   104- ;    Fitzgib.  out  breach  of  the  peace),  are  indict- 

85  ;  Fisher  v.  Algar,  2  C.  &  P.  374 ;  able  offences  :  but  it  seems  that  they 

Hutchins  «;.  Chambers,  1  Burr.  590;  are.     (1  Russ.  on  Crimes,  411.) 
Roden  v.  Eyton,  4  C.  B.  427  ;  Tan- 
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for  not  more  than  three  calendar  months  or  less  than 
fourteen  days  (x). 

[A  pound  (parous,  which  signifies  any  inclosnre,)  is 
either  pound  overt,  that  is,  open  overhead ;  or  pound  co^ 
vert,  that  is,  close.  By  the  statute  1  &  2  P.  &  M.  c.  12, 
no  distress  of  cattle  can  be  driven  out  of  the  hundred 
where  it  is  taken,  unless  to  a  pound  overt  within  the  same 
shire ;  and  within  three  miles  of  the  place  where  it  was 
taken.  This  is  for  the  benefit  of  the  tenants,  that  they 
may  know  where  to  find  and  replevy  the  distress.  And  by 
statute  11  Geo.  II.  c.  19,  which  was  made  for  the  benefit 
of  landlords,  any  person  distraining  for  rent  may  turn  any 
part  of  the  premises,  upon  which  a  distress  is  taken,  into 
a  pound,  pro  hac  vice,  for  securing  of  such  distress  (y).] 
If  a  live  distress,  of  animals,  be  impounded,  the  onus  of 
their  support  is  thrown,  by  the  legislature,  upon  the  per- 
sons impounding  the  same.  For,  by  12  &  13  Vict.  c.  92, 
ss.  5,  6  (z),  the  impounder  is  bound  to  supply  them  with 
sufficient  food  and  water,  upon  penalty  of  twenty  shillings 
for  every  refiisal  or  neglect  so  to  do,  to  be  adjudged  by 
a  justice  in  a  summary  way.  Any  person,  moreover,  is 
authorized  to  enter  a  place  where  animals  are  impounded 
without  sufficient  food  and  water  mor^  than  twelve  hours, 
and  supply  them ;  without  being  liable  td  an  action  for 
such  entry  (a) ;  and  the  costs  of  such  food  and  water  are 
to  be  paid  by  the  owner  of  the  animal,  before  it  is  removed, 
to  the  person  who  supplied  the  same.  [A  distress  of 
household  goods,  or  other  dead  chattels^  which  are  liable 
to  be  stolen,  or  damaged  by  weather,  ought  to  be  im- 

(jr)  But  the  justices  cannot  hear  B.  &  Aid.  208 ;  Swann  o.  Earl  Fal- 

any  case  in  which  a  question  of  title  mouth,  8  Barn.  &  Cress.  456 ;  Woods 

to  land  arises,  or  any  question  as  to  v.  Durrant,    16   Mee.   &   W.   149  ; 

a  bankruptcy  or  execution,  or  the  Tennant  v.  Field,  8  £11.  &  Bl.  SS6. 

obligation  to  repair  walls,  &c.  (6  (z)  This  statute   repeals  5  &  6 

&  7  Vict.  c.  30,  s.  2.)  Will.  4,  c.  59. 

(y)  See  Washborn  v.   Black,  1 1  (a)  See  Co.  Litt.  47. 
East,  504,  n.  (a) ;  Pitt  v.  Shew,  4 
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[pounded  in  a  pound  corert^  else  the  distrainor  must  answer 
for  the  consequences  (6). 

When  impounded,  the  goods  were  formerly,  as  was 
before  observed,  only  in  the  nature  of  a  pledge  or  security 
to  compel  the  performance  of  satis&ction ;  and  upon  this 
account  it  hath  been  held  that  the  distrainor  is  not  at 
liberty  to  work  or  use  a  distrained  beast  (c).  And  thus  the 
law  still  continues  with  regard  to  beasts  taken  damage 
feasant,  and  distresses  for  suit  or  services;  which  must 
remain  impounded  till  the  owner  makes  satisfaction ;  or 
contests  the  right  of  distraining,  by  replevying  the  chat^ 
tels,]  a  proceeding  of  which  we  shall  presently  say  more. 

[The  distress  therefore  in  these  cases,  though  it  puts  the 
owner  to  inconvenience,  and  is  consequently  a  punishment 
to  him,  yet  if  he  continues  obstinate,  and  will  make  no 
satis&ction  or  payment,  is  no  remedy  at  all  to  the  dis- 
trainor. But  for  a  debt  due  to  the  crown,  unless  paid 
within  forty  days,  the  distress  was  always  saleable  at  the 
common  law  (d).  And  for  an  amercement  imposed  at  a 
court  leet,  the  lord  may  also  sell  the  distress  (e) :  partly 
because,  being  the  king's  court  of  record,  its  process  par- 
takes of  the  royal  prerogative  (f) ;  but  principally  because 
it  is  in  the  nature  of  an  execution  to  levy  a  legal  debt.] 
And  in  modem  times,  it  has  been  expressly  provided, 
in  like  manner,  by  several  acts  of  parliament  (g),  that  in 
all  cases  of  distress  for  rent,  [if  the  tenant  or  owner  do  not, 
within  five  days  after  the  distress  is  taken,  and  notice 
of  the  cause  thereof  given  him  (A),  replevy  the  same  with 
sufficient  security,]  the  distress  may  be  appraised  by  two 

(b)  See  Mason  v.  Newland,  9  C.  (/)  Bro.  Abr.  tit.  DistresSi  71; 
&  P.  575 ;  Wilder  v.  Speer,  8  A.  &       R.  v.  Speed,  12  Mod.  830. 

E.  547;  Bignell  v.  Clarke,  5  H.  &  N.  (g)  2  W.  &  M.  sess.  1,  c.  5  :  8 

485.  Ann.  c.  14;  4  Geo.  2,  c.  28;  11  Geo. 

(c)  Bagshawe    v.    Goward,  Cro.  2,  c.  19.     As  to  distresses  for  small 
Jac.  148.    Unless,  indeed  (as  in  the  rents,  57  Geo.  3,  c.  93. 

case  of  milking  kine),  it  be  for  the  {h)  See  Wilson  v.  Nightingale,  8 

benefit  of  the  owner.    (Ibid.)  Q.  B.   1054;   Lucas  «.  Tarleton,  3 

(rf)  Bro.  Abr.  tit.  Distress,  71.  H.  &  N.  116. 

(e)  8  Rep.  41. 
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[sworn  appraisers^  and  sold  towards  satis&ction  of  the  rent 
and  charges ;  the  overplus,  if  any,  being  rendered  to  the 
owner  himself  (t).  By  such  means  therefore  [a  fall  and 
entire  satis&ction  may  now  be  had  for  rent  in  arrear,  by 
the  mere  act  of  the  party  himself,  viz.,  by  distress,  the 
remedy  given  at  common  law,  —  and  sale  consequent 
thereon,  which  is  added  by  act  of  parHament.] 

As  for  the  proceeding  caHed  a  replevin,  to  which  we 
just  had  occasion  to  refer,  it  will  be  sufficient  for  the  pre- 
sent to  state,  that  [to  replevy,  replegiarey  that  is,  to  take 
back  the  pledge,  is  when  a  person  distrained  upon,]  either 
for  damage  feasant,  for  suit  and  service,  or  for  rent,  applies 
to  the  proper  authority  to  interpose  (7),  and  accordingly 
[has  the  distress  returned  into  his  own  possession,  upon 
giving  good  security  to  try  the  right  of  taking  it,  in  a  suit 
at  law ;  and,  if  that  be  determined  against  him,  to  return 
the  cattle  or  goods  once  more  into  the  hands  of  the  dis- 
trainor.] Replevin,  however,  and  the  course  of  proceeding 
which  it  involves,  is  a  subject  the  fuller  consideration  of 
which  will  belong  to  a  subsequent  stage  of  this  work  (A), 
and  which  it  will  be  unnecessary  to  pursue  farther  in  this 
place.  Enough  has  been  stated  to  show  its  general  nature 
and  object,  and  that  while  it  relieves  the  owner  of  the  cattle 
or  goods  from  the  inconvenience  of  their  being  longer 
detained  from  him,  during  the  time  in  which  the  right  is 
still  undecided,  it  answers,  on  the  other  hand,  to  the  dis- 
trainor, [the  same  end  as  the  distress  itself,  since  the  owner 
gives  security  to  return  the  distress,  if  the  right  be  deter- 
mined against  him.] 

(t)  See  Jacob  v.  King,  5  Taunt.  made  to  the  sheriff;  it  is  by  a  recent 

451;  Lyons  v.  Tomkies,  1  Mee.  &  enactment  to  be  now  made  to  the 

W.  698;  Knight  «.  Egerton,  7  Exch.  registrar  of  the  county  court  for  the 

407  ;  Evans  v.  Wright,  2  H.  &  N.  district,  19  &  20  Vict.  c.  108,  ss.  63, 

527.      By  67  Geo.  S,   c.   93,  s.  6,  64.    This  applies  to  all  cases  of 

every  broker  who  makes  a  distress,  replevin,  23  &  24  Vict  c.  126,  s. 

in  any  case  whatsoever,  is  to  give  a  22. 

copy  of  his  charges,  &c  (See  Hart  {k)  Vide  post,  bk.  v.  c.  viii.  et 

».  Leach,  1  Mee.  &  W.  560.)  c.  xi. 

(j)  This  application  used  to  be 
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Before  we  quit  the  consideration  of  this  subject,  it  should 
be  obsenred,  that  [the  many  particulars  which  attend  the 
taking  of  a  distress,  used  formerly  to  make  it  a  hazardous 
kind  of  proceeding :  for  if  any  one  irregularity  was  com- 
mitted, it  vitiated  the  whole,  and  made  the  distrainors  tres-^ 
passers  ab  initio  (/).]  But  now,  by  the  statute  11  Geo.  II. 
c.  19,  s.  19  (m),  it  is  provided,  that  where  any  distress  shall 
be  made  for  any  kind  of  rent  justly  due,  and  any  subse- 
quent unlawfid  act  or  irregularity  be  committed  by  the 
party  distraining,  the  distress  itself  shall  not  therefore  be 
deemed  unlawful,  or  the  parties  making  it  trespassers  ab 
initio;  [but  that  the  party  grieved  shall  only  have  an 
action  for  the  real  damage  sustained  (n),  and  not  even 
that,  if  tender  of  amends  is  made  before  any  action  is 
brought. 

VI.  The  seizing  of  heriot8(o),  when  due  on  the  death  of 
a  tenant,  is  also  another  species  of  self-remedy ;  not  much 
unlike  that  of  taking  cattle  or  goods  in  distress.  As  for 
that  division  of  heriots  which  is  called  heriot-service,  and 
is  only  a  species  of  rent,  the  lord  may  distrain  for  this,  as 
well  as  seize ;  but  for  heriot-custom,  (which  Sir  Edward 
Coke  says  ( /))  lies  only  in  prender^  and  not  in  render^)  the 
lord  may  seize  the  identical  thing  itself,  but  cannot  distrain 
any  other  chattel  for  it  (y).  The  like  speedy  and  effectual 
remedy,  of  seizing,  is  given  with  regard  to  many  things 
that  are  said  to  lie  in  franchise ;  as  waifs,  wrecks,  estrays, 
and  the  like ;  all  which  the  persons  entitled  thereto  may 
seize,  without  the  formal  process  of  a  suit  or  action.     Not 

(0  1  Ventr.  37.    As  to  the  cir-  (n)  See   Harvey  v.   Pocock,   11 

cumstances  under  which   landlords  Mee.  &  W.  740;  Rodgers  p.  Parker, 

distraining  can    be    considered    as  18  C.  B.  112. 

trespassers,  ah  imtio,  see  Six  Car-  (o)  As  to  heriots,  vide  sup.  vol.  i. 

peniers'  case,  8   Co.    Rep.    1466  ;  p.  636. 

Evans  v.  Elliott,  5  Ad.  &  E.  H2;  (p)  Co.  Cop.  s.  25. 

West ».  Nibbs,  4  C.  B.  172.  (7)  Odiham  v.  Smith,   Cro.   El. 

(m)  See  Gambrell  0.  Earl  of  Fal-  590;  Major  v.  Brandwood,  Cro.  Car. 

mouth,  5  Ad.  &  El.  403.  260. 
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[that  they  are  debarred  of  this  remedy  by  action ;  but  have 
also  the  other,  and  more  speedy  one,  for  the  better  assert- 
ing their  property;  the  thing  to  be  claimed  being  fre- 
quently of  such  a  nature  as  might  be  out  of  the  reach  of 
the  law,  before  any  action  could  be  brought.] 

These  are  the  several  species  of  remedies  which  may 
be  had  by  the  mere  act  of  the  party  injured.  We  shall 
next  briefly  mention  such  as  arise  from  the  joint  act  of  all 
the  parties  together.  And  these  are  only  two, — accord  and 
arbitration. 

I.  Accord  is  an  agreement,  [between  the  party  injuring 
and  the  party  injured,]  to  make  satisfaction ;  [which,  when 
performed,  is  a  bar  of  all  actions  upon  this  account.  As 
if  a  man  contract  to  build  a  house  or  deliver  a  horse,  and 
fail  in  it ;  this  is  an  injury,  for  which  the  sufferer  may  have 
his  remedy  by  action :  but  if  the  party  injured  accepts  a 
sum  of  money,  or  other  thing,  as  a  satisfaction,  this  is 
a  redress  of  that  injury,  and  ^itirely  takes  away  the  ac- 
tion (r).]  But  it  is  to  be  observed  under  this  head,  first, 
that  the  action  wiU  not  be  taken  away  by  mere  accord 
without  actual  satisfaction.  For  example,  in  the  case  sup- 
posed, the  mere  agreement  to  accept  the  sum  of  money 
will  not,  until  actual  payment  of  the  amount,  bar  the 
action  on  the  original  agreement  to  build  the  house  or 
deliver  the  horse ; — for  this  would  only  be  substituting  one 
right  of  action  for  another.  Secondly,  that  the  taking  a 
smaller  sum  of  money  in  lieu  of  a  greater  sum  of  fixed 
or  certain  amount,  does  not  answer  to  the  legal  idea  of 
satisfaction.  Thus,  if  a  man  owe  100/.,  an  accord  or 
agreement  between  him  and  the  creditor  to  pay  50Z.  in 
satisfaction,  will  not,  though  the  latter  smn  be  actually 
paid,  suffice  to  bar  the  action  on  the  original  debt  (5). 

(r)  9  Rep.  79.  726 ;  Bayley  v.  Homan,  3  B.  N.  C. 

(a)  Wright  ».  Acres,  6  A.  &  E.       920.    As  to  the  nature  of  an  accord, 
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But  if  any  thing  except  money  be  taken  in  lieu  of  a  fixed 
sum  of  money,  the  action  for  the  latter  will  be  barred,  how- 
ever much  its  amoimt  may  exceed  the  value  of  the  thing 
so  accepted. 

II.  l^Arbitration  (t)  is  where  the  parties,  injuring  and 
injured,  submit  all  matters  in  dispute,  concerning  any  per- 
sonal chattels  or  personal  wrong  (u),  to  the  judgment  of 
two  or  more  arbitrators,  who  are  to  decide  the  contro- 
versy ;  and  if  they  do  not  agree,  it  is  usual  to  add,  that 
another  person  be  called  in  as  umpire — imperatar  or 
impar  (x), — to  whose  sole  judgment  it  is  then  referred 


or 


see  Wilkinson  v.  Byers,  1  A.  &  £. 
106;  Perry  v.  Attwood,  25  L.  J., 
Q.  B.  408.  In  an  action  by  several 
plaintiffs  for  a  joint  demand,  the 
defendant  may  plead  an  accord  and 
and  satisfaction  with  one,  (Wallace 
V.  Kelsall,  7  M.  &  W.  264.)  As  to 
an  accord  by  a  stranger,  see  Thutroan 
V,  Wild,  11  A.  &  E.  458 ;  Jones  v. 
Broadhtxrst,  9  C.  B.  173. 

(/)  Under  the  head  of  arbitration, 
the  cases  in  the  books  are  extremely 
numerous.  The  following,  of  recent 
date,  may  be  consulted  with  advan- 
tage. Tillam  o.  Copp,  5  C.  B.  211 ; 
Leslie  v.  Richardson,  6  C.  B.  378 ; 
Richardson  v,  Worsley,  5  Exch. 
613  ;  Wade  v.  Dowling,  4  Ell.  &  BL 
44;  Harrison  v.  Creswick,  13  C.  B. 
399  ;  In  re  Beck  and  Jackson,  1 
C.  B.  (N.  S.)  695 ;  Hodgkinson  v. 
Fernie,  3  C.  B.  (N.  S.)  189;  Roberts 
V.  Eberhardt,  ibid.  482. 

(m)  This  method  of  decision  has 
been  also  authorized  by  statute, 
when  questions  arise  as  to  rights  of 
tithes  and  commons  (6  &  7  Will.  4, 
c.  71  i  8  &  9  Vict,  c  118) ;  as  to  the 
amounts  of  compensation  to  be  given 
for  lands  taken  for  undertakings  of 
a  public  nature  (8  &  9  Vict.  c.  16), 


for  railways  (8  &  9  Vict  c.  20),  for 
markets  and  fairs  (10  &  11  Vict, 
c  14),  for  water  works  (c.  17),  for 
harbours,  docks  and  piers  (c.  27), 
for  improvements  in  towns  (c.  84), 
for  land  drainage  (c.  88,  and  24  & 
25  Vict.  c.  133),  or  for  cemeteries 
(c.  65).  And  even  some  criminal 
matters — not  amounting  to  felony 
— may  be  thus  disposed  of;  for 
example,  an  indictment  for  an  or- 
dinary assault  (Elworthy  «.  Reid, 
2  Sim.  &  Stu.  372),  or  for  a  nuisance 
(Dobson  «.  Groves,  6  Q.  B.  637); 
but  it  is  essential  that  the  prosecutor 
should  also  have  had  a  remedy  by 
action  (The  Queen  v.  Hardey,  14 
Q.  B.  529 ;  The  Queen  o.  Blake* 
more,  ibid.  544).  See  also  the  pro- 
visions of  12  &  13  Vict.  c.  45,  s.  12 
— 15,  allowing  a  reference  to  arbi- 
tration, in  certain  cases  where  the 
remedy  would  otherwise  be  only  by 
appeal  to  the  genera]  or  quarter 
sessions  of  the  peace.  And  see  22 
&  23  Vict,  c  59,  enabling  railway 
companies  to  settle  their  differences 
with  other  companies  by  arbitration. 
(«)  Whart.  Angl.  Sacr.  i.  772; 
Nichols.  Scot.  Hist.  Libr.  c.  i.  prope 
finem. 
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[frequently  there  is  only  one  arbitrator  originally  ap- 
pointed (y).  This  decision,  in  any  of  these  cases,  must  be 
in  writing,  and  is  called  an  award.  And  thereby  the 
question  is  as  fiilly  determined,  and  the  right  transferred 
or  settled,  as  it  could  have  been  by  the  agreement  of  the 
parties  or  the  judgment  of  a  court  of  justice  {z).  But  the 
right  of  real  property  cannot  thus  pass  by  a  mere  award  (a) ; 
which  subtilty,  in  point  of  form  (for  it  is  now  reduced  to 
nothing  else),  had  its  rise  from  feodal  principles;  for,  if 
this  had  been  permitted,  the  land  might  have  been  aliened 
collusively  without  the  consent  of  the  superior.  Yet  doubt- 
less an  arbitrator  may  now  award  a  conveyance  or  a  re- 
lease of  land ;  and  it  will  be  a  breach  of  the  arbitration 
bond  to  refrise  compliance  {b).  For  though  originally  the 
submission  to  arbitration  used  to  be,]  and  may  still  be, 
[by -word  or  by  deed,  yet  both  of  these  being  revocable  in 
their  nature,  it  became  the  practice  to  enter  into  mutual 
bonds,  with  condition  to  stand  to  the  award  or  arbitration 
of  the  arbitrators  or  umpire  therein  named,]  or,  in  de&ult 
thereof,  to  pay  a  certain  penalty.  [And  experience  having 
shown  the  great  use  of  these  peaceable  and  domestic  tri- 
bimals,  especially  in  settling  matters  of  account  and  other 
mercantile  transactions,  which  are  difficult  and  almost 
impossible  to  be  adjusted  in  a  trial  at  law,  the  legislature 
has  now  established  the  use  of  them,  as  well  in  contro- 
versies where  causes  are  depending,  as  in  those  where  no 
action  is  brought, — enacting  by  statute  9  &  10  Will.  III. 
c.  15,  that  all  merchants  and  others,  who  desire  to  end  any 
controversy,  suit,  or  quarrel  (for  which  there  is  no  other 
remedy  but  by  personal  action  or  suit  in  equity),  may 
agree  that  their  submission  of  the  action  or  suit  to  ii^i- 
tration  or  umpirage  shall  be  made  a  rule  of  any  of^he 

(y)  As  to  the  appointment  of  ar-  («)  Browul.  55;  \  Freem.  410. 

bitrators  and  of  umpire,  some  new  (a)  1   Roll.  Abr.  242 ;  Marks  v. 

provisions  will  be  found  in  17  &  18       Marriott,  1  Ld.  Raym.  lid. 
Vict.  c.  125|  8S.  12—14.  (b)  Doe  r.  Rosser,  8  East,  16. 

BB  3 
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[cburtB  of  record  (c),  and  may  insert  such  agreement  in 
their  submission  or  promise,  or  condition  of  the  arbitration 
bond :  which  agreement  being  proved  upon  oath  by  one 
of  the  witnesses  thereto,  the  court  shall  make  a  rule  that 
such  submission  and  award  shall  be  conclusive  (rf).  And, 
after  such  rule  made,  the  parties  disobeying  the  award 
shall  be  liable  to  be  punished,  as  for  a  contempt  of  the 
court;  unless  such  award  shall  be  set  aside  for  corrup- 
tion,] or  imdue  means  used  in  its  procurement,  [or  other 
misbehaviour  in  the  arbitrators  or  umpire,  proved  on  oath 
to  the  court,  within  one  term  after  the  award  is  made. 
And  in  consequence  of  this  statute,  it  is  now  become  a 
considerable  part  of  the  business  of  the  superior  courts  to 
set  aside  such  awards,  when  partially  or  illegally  made ; 
or  to  enforce  their  execution,  when  legal,  by  the  same 
process  of  contempt  as  is  awarded  for  disobedience  of  those 
rules  and  orders  which  are  issued  by  the  courts]  in  other 
cases  (e). 

The  law  on  this  subject  has  also  been  much  improved 
by  more  recent  enactments ;  it  being  provided  by  3  &  4 
Will.  IV.  c.  42,  that  the  power  of  any  arbitrator  or  umpire 
appointed  in  pursuance  of  a  submission  containing  such 
agreement  as  aforesaid  to  make  the  arbitration  a  rule  of 
court — or  appointed  by  any  nde  of  court,  or  judge's  order, 

(c) .  If  the  submission  be  not  in  awardi  see  Queen  v,  Hemsworth,  3 

writing,  the  case  is  not  within  the  C.  B.  74fi.      It  may  be  remarked 

Act,  and  cannot  therefore  be  made  a  here,  that  besides  the  proceeding  by 

rule  of  court.  »,  Mills,  17  Ves.  way  of  attachment,  as  for  a  con- 

419.  tempt,  an   action  may   be   brought 

id)  By  17  &  18  Vict.  c.  125  (The  on  the  award ;  and  that  where  the 

Common  Law  Procedure  Act,  1854),  award  directs  possession  of  land  to 

8.  17,  every  agreement  or  submis-  be  delivered  to  any  party,  or  that 

sion  to  arbitration  by  consent— whe-  any  such  party  is  entitled  to  the 

ther  by  deed  or  by  instrument  not  possession  of  such  land,  the  court 

under  seal — ^may  be  made  a  rule  of  may  order  possession  to  be  delivered 

court  unleu  an  intention  of  the  par-  to  him  accordingly,  which  shall  have 

lies  to  the  contrary  appear  thereby.  the  effect  of  a  judgment  in  eject- 

(«)  As  to  the  course  of  proceed-  ment  (17  &  18  Vict,  c.  125,  s.  16.) 
ing   by  attachment,  to  enforce   an 
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or  order  of  nisi  priu^  in  any  action — shall  not  be  revocable 
by  either  party  without  leave  of  the  court ;  and  that  the 
court  or  a  judge  may  command  the  attendance  of  wit- 
nesses before  the  arbitrator,  whose  failure  to  attend  shall 
be  deemed  a  contempt  of  court ;  and,  that,  if  in  any  such 
submission,  rule  or  order  of  reference,  it  shall  be  agreed  or 
ordered  that  the  witnesses  shall  be  examined  on  oath,  the 
arbitrator  is  required  to  administer  such  oath  accordingly; 
and  any  such  witness  giving  false  evidence  shall  be  deemed 
guilty  of  perjury.  Moreover,  by  the  17  &  18  Vict.  c.  125, 
called  "  The  Common  Law  Procedure  Act,  1854,"  pro- 
visions are  made  by  which  certain  matters  may  be  com- 
pulsorily  remitted  to  this  manner  of  decision.  For  by  the 
3rd  section  of  that  Act  it  is  provided,  that  if  it  be  made  to 
appear  at  any  time  after  the  issuing  of  the  writ,  to  the 
satisfaction  of  the  coiui;  or  a  judge,  upon  the  application 
of  either  party,  that  the  matter  in  dispute  consists  wholly, 
or  in  part,  of  matters  of  mere  account,  which  cannot  con- 
veniently be  tried  in  the  ordinary  way, — it  shall  be  lawful 
for  the  court,  or  judge,  either  to  decide  the  matter  in  a 
summary  way,  or  to  order  that  the  same  be  referred  to  an 
arbitrator  appointed  by  the  parties,  or  to  an  officer  of  the 
court,  upon  such  terms  as  to  costs  and  otherwise,  as  such 
court  or  judge  shall  think  reasonable  (/).  And  by  the 
6th  section  of  the  statute,  the  same  order  of  reference  may 
be  made  upon  the  trial  of  any  issue  of  fact  by  a  judge 
without  a  jury, — which  by  consent  of  the  parties  is  allowed 
by  that  Act  (g), — if  it  shall  appear  to  him  that  the  ques- 
tions arising  thereon  involve  matter  of  account  which 
cannot  conveniently  be  tried  before  him. 


(/)  As  to  17  Si  18  Vict.  c.  125,  (see  Cummins  v.  Birkett,  3  H.  &  N. 
s.  3,  see  Brown  v.  Emerson,  17  C.  B.  156),  but  so  much  or  the  Act   as 
361 ;   Chapman  v.  Van  Toll,  8  Ell.  permitted  this  to  be  done  was  re- 
ft Bl.  396.     The  Act  also  allowed  pealed  by  21  &  22  Vict.  c.  74,  s.^. 
the  reference,  in  country  causes,  to  (g)  Vide  post,  c.  x. 
be  to  the  judge  of  a  county  court 
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As  to  the  effect  of  an  awards  when  made,  and  not  set 
aside  by  the  court  for  invalidity^  it  is  in  general  conclusive 
and  final ;  and  upon  an  action  or  other  proceeding  to  en- 
force it,  no  objection  to  its  validity  can  be  made,  unless  in 
respect  of  such  defect  as  may  happen  to  be  apparent  on  the 
face  of  the  award  itself:  the  rule  being  that  all  extrinsic 
objections  must  be  taken  in  the  shape  of  an  application  to 
set  the  award  aside  (A) ;  which  application  must  be  made 
before  the  last  day  of  the  term  next  after  the  award  is 
made  and  published  (i). 

(h)  See  Braddick  v,  Thompson,  8  Vict.  c.  125,  the  application  to  set 

East,  844 ;  Paull  o.  Paull,  2  Dowl.  it  aside  must  be  made  within  the 

840;  Grazebrook  p.  Davis,  5  B.  &  C.  first  seven  days  of  the  term  next 

684 ;  Macarthur  o.  Campbell,  2  Ad.  after  the  award  (sect.  9).     It  may 

&  £1.  52.  be  here    mentioned,   that  to  such 

(0  9  &  10  Will.  8,  c.   15,  s.  2.  compulsory  references  the  ordinary 

See  Young  v.  Timmins,   1   Tyrw.  rules  as  to  setting  aside  awards  will 

280,  n.    If  the  award  be  on  a  com-  apply-     (See  Hogge  o.  Burgess,  3 

pulsory  reference  under   17  &  18  H.  &  N.  298.) 
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CHAPTER  IL 

OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 


[The  remedies  for  private  wrongs,  which  are  effected  by 
the  mere  operation  of  the  law,  will  fell  within  a  very  nar- 
row compass,  there  being,]  it  is  believed,  [only  two  in- 
stances of  this  sort]  capable  of  being  suggested ;  [the  one, 
that  o{  retainer,  where  a  creditor  is  made  executor  or  admi- 
nistrator to  his  debtor ;  the  other,  in  the  case  of  what  the 
law  caUs  remitter.'] 

I.  As  to  retainer.  The  law  relating  to  executors  and 
administrators  has  been  already  discussed  in  a  former  part 
of  the  work  (a),  where  it  appeared  that  [if  a  person  indebted 
to  another,  makes  his  creditor  his  executor,  or  if  such  cre- 
ditor obtains  letters  of  administration  to  his  debtor,  in  these 
cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing 
him  to  retain  so  much  as  will  pay  himself,  before  any  other 
creditors  whose  debts  are  of  equal  degree  (J).  This  is  a 
remedy  by  the  mere  act  of  law,  and  grounded  upon  this 
reason, — that  the  executor  cannot,  without  an  apparent  ab- 
surdity, commence  a  suit  against  himself  as  representative 
of  the  deceased,  to  recover  that  which  is  due  to  him  in  his 
own  private  capacity;  but,  having  the  whole  personal  estate 
in  his  hands,  so  much  as  is  su£Blcient  to  answer  his  own 
demand  is,  by  operation  of  law,  applied  to  that  particular 
purpose.  Else,  by  being  made  executor,  he  would  be  put 
in  a  worse  condition  than  all  the  rest  of  the  world  besides.] 

(a)  Vide  sup.  vol.  ii.  bk.  ii.  c.  543;  Glaholm  v.  Rowntree,  9  A.  & 
VII.  E.  710. 

(6)  See  1  Roll.  Abr.  922;  Plowd. 
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For  every  other  creditor  but  himself  is  In  a  condition  to 
commence  an  action^  and  obtain  judgment  for  recovery  of 
his  debt.  The  effect,  however,  of  this  right  of  retainer  (it 
will  be  observed)  is  to  put  him  in  some  measure  in  a  better 
position  than  others ;  because  it  enables  him  to  obtain  pay- 
ment ^r*^,  (among  aU  creditors  of  equal  degree,)  and  before 
any  other  has  had  time  to  commence  an  action.  And  this 
seems  to  illustrate  a  remark  of  Lord  Bacon,  that  [the  be- 
nignity of  the  law  is  such,  as  when,  to  preserve  the  prin- 
ciples and  grounds  of  law,  it  depriveth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  put  him  in  a  better 
degree  and  condition  than  in  a  worse  (c).]  But  [the  exe- 
cutor shall  not  retain  his  own  debt  in  prejudice  to  those  of 
a  higher  degree ;  for  the  law  only  puts  him  in  the  same 
situation  as  if  he  had  sued  himself  as  executor,  and  re- 
covered his  debt;  which  he  never  could  be  supposed  to 
have  done,  while  debts  of  a  higher  nature  subsisted.  Nei- 
ther shall  one  executor  be  allowed  to  retain  his  own  debt, 
in  prejudice  to  that  of  his  co-executor  in  equal  degree ; 
but  both  shall  be  discharged  in  proportion  (rf).  Nor  shall 
an  executor  of  his  own  wrong  be  in  any  case  permitted  to 
retain  (e).] 

II.  Remitter  is  where  he  who  hath  the  right  of  entty 
in  lands,  but  Is  out  of  jpossession,  obtains  afterwards  the 
possession  of  the  lands  by  some  subsequent,  and  of  course 
defective,  title ;  in  this  case  he  is  remitted,  or  sent  back,  by 
operation  of  law,  to  his  antient  and  more  certain  title  (/). 
The  possession  which  he  hath  gained  by  a  bad  title,  shall 
be  ipso  facto  annexed  to  his  own  inherent  good  one ;  and 
his  defeasible  estate  shall  be  utterly  defeated  and  annulled 
by  the  instantaneous  act  of  law,  without  his  participation 

(c)  Bac.  Elem.  c.  9.  the  effect  of  the  Statute  of  Uses  in 

(d)  Vin.  Abr.  tit.  Executors,  D.       modifying  the  doctrine  of  r^tUterf 
2.  see  1  Saund.  Uses,  166.     As  to  re- 

{e)  6  Rep.  30.  mitter  generally,  Doe  v,  Woodroffe, 

(/)  Litt.  ss.  659,  693,  695 ;  Co.       10  Mee.  &  W.  608. 
Litt.  363  b;  Gilb.  Ten.  129.     As  to 
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or  consent  (g\  As,  if  A.  disseises  B.,  that  is,  turns  him 
out  of  possession,  and  afterwards  demises  the  land  to  B. 
(without  deed),  for  term  of  years,  by  which  B.  entereth ; 
this  entry  is  a  remitter  to  B.  (A),  who  is  in  of  his  former 
and  surer  estate.  But  if  A.  had  demised  to  him  for  years 
by  deed  indented,  or  by  matter  of  record,  there  B.  would 
not  have  been  remitted.  For  if  a  man  by  deed  indented 
takes  a  lease  of  his  own  lands,  it  shall  bind  him  to  the  rent 
and  coyenants ;  because  a  man  can  never  be  allowed  to 
affirm  that  his  own  deed  is  ineffectual,  since  that  is  the 
greatest  security  on  which  men  rely  in  all  manner  of  con- 
tracting. The  same  law,  if  it  had  been  by  matter  of 
record ;  for  that  is  of  its  own  nature  uncontrollable  evi- 
dence, which  a  man  cannot  be  allowed  to  controvert  (i). 

[The  reason  given  by  Littleton  (A),  why  this  remedy, 
which  operates  silently  and  by  the  mere  act  of  law,  was 
allowed,  is  somewhat  similar  to  that  given  in  the  preceding 
article ;  because  otherwise  he  who  hath  right  would  be  de- 
prived of  all  remedy.]  For  as  he  himself  is  in  possession 
of  the  land,  there  is  no  other  person  upon  whom  he  can 
make  entry  (/). 

[And  thus  much  for  these  extrajudicial  remedies,  as  well 
for  real  as  personal  injuries,  which  are  furnished  or  per- 
mitted by  the  law,  where  the  parties  are  so  peculiarly  cir- 
cumstanced as  not  to  make  it  possible  to  apply  for  redress 
in  the  usual  and  ordinary  methods.] 

{g)  Co.  Litt.  358;  Wood  o.  Sir  J.  stated  in  the  text,  of  hii  being  out 

Shurley,  Cro.  Jac.  409.  of  possession,  with  right  of  recover- 

(A)  Litt.  s.  695;  Gil b.  Ten.  129.  ing  possession   hy  entry,    (Litt.   s. 

(i)  Gilb.  Ten.  ubi  sup.  693  ;  Gilb.  Ten.  129  ;   Co.  Litt  by 

{k)  Litt  8.  661  ;  Litt  by  Butl.  Butl.  847  b,  n.  (11).)    And  now,  in 

347  b,  n.(l).  consequence  of  the  diange  of  the 

(/)  Blackstone  (vol.   iii.    p.   19)  law,  by  which  real  actions  in  general 

treats  of  remitter  as  if  it   had  no  are  abolished  (a  subject  to   whicii 

application  except  to  the  case  where  we  shall  have  occasion  to  refer  more 

the  disseisee  was  out  of  possession  particularly  hereafter),   the  former 

under   such  circumstances  that  he  case  can  no  longer  arise,  and  it  is 

could    only  recover    possession   by  only  in  the  latter  that  any  example 

real  action.     But  it  was  also  appli-  of  remitter  can  occur, 
cable  (as  it  still   is),   to   the  case 
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CHAPTER  III. 

OF  THE  COURTS  IN  GENERAL. 


[The  next  object  of  our  inquiries  is  the  redress  of  in- 
juries by  87iit  in  courts :  wherein  the  act  of  the  parties  and 
the  act  of  law  co-operate ;  the  act  of  the  parties  being 
necessary  to  set  the  law  in  motion^  and  the  process  of 
the  law  being  in  general  the  only  instrument^  by  which 
the  parties  are  enabled  to  procure  a  certain  and  adequate 
redress. 

And  here  it  will  not  be  improper  to  observe,  that  al- 
though, -in  the  several  cases  of  redress  by  the  act  of  the 
parties  mentioned  in  a  former  chapter  (a),  the  law  allows 
an  extrajudicial  remedy,  yet  that  does  not  exclude  the  ordi- 
nary courts  of  justice :  but  it  is  only  an  additional  weapon 
put  into  the  hands  of  certain  persons  in  particular  instances, 
where  natural  equity  or  the  peculiar  circumstances  of  their, 
situation  required  a  more  expeditious  remedy,  than  the 
formal  process  of  any  court  of  judicature  can  Aunish. 
'  Therefore,  though  I  may  defend  myself,  or  my  relations, 
from  external  violence,  I  yet  am  afterwards  entitled  to  an 
action  of  assault  and  battery :  though  I  may  retake  my 
goods,  if  I  have  a  feir  and  peaceable  opportunity,  this 
power  of  recaption  does  not  debar  me  from  my  action  of 
trover  or  detinue:  I  may  either  enter  on  the  lands  on 
which  I  have  a  right  of  entry,  or  may  demand  possession 
by]  an  action  of  ejectment :  [I  may  either  abate  a  nuisance 
by  my  own  authority,  or  call  upon  the  law  to  do  it fqr  me: 
I  may  distrain  for  rent,  or  have  an  action  for  the  debt,  at 

(a)  Vide  sup.  cap,  i. 
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[my  own  option :  if  I  do  not  distrain  my  neighbour's  cattle 
damage  fecLsant,  I  may  compel  him  by  action  of  trespass 
to  make  me  a  &ir  satis&ction:  if  a  heriot  be  withheld 
from  me  by  fraud  or  force,  I  may  recover  it  though  I 
never  seized  it.  And  with  regard  to  accords  and  arbitra- 
tions^  these;  in  their  nature  being  merely  an  agreement  or 
compromise,  must  indisputably  suppose  a  previous  right  of 
obtaining  redress  some  other  way ;  which  is  given  up  by 
such  agreement.  But  as  to  remedies  by  the  mere  opera- 
tion of  law,  those  are  indeed  given,  because  no  remedy  can 
be  administered  by  action,]  without  running  into  the  ab- 
surdity of  a  man's  bringing  an  action  against  himself. 

In  treating  of  the  remedies  by  suit  in  courts,  we  shall 
begin  with  some  remarks  on  their  nature  and  incidents  in 
general,  and  then  proceed  to  consider  the  several  species 
of  them  erected  and  acknowledged  by  the  laws  of  England. 

[A  court  is  defined  to  be  a  place  wherein  justice  is  judi- 
cially administered  (J).  And,  as  by  our  excellent  consti- 
tution the  sole  executive  power  of  the  laws  is  vested  in  the 
person  of  the  sovereign,  it  will  follow  that  aU  courts  of 
justice,  (which  are  the  medium  by  which  he  administers 
the  laws,)  are  derived  from  the  power  of  the  crown  (c). 
For  whether  created  by  Act  of  parliament,  or  letters-pa- 
tent, or  subsisting  by  prescription, — the  only  methods  by 
which  any  court  of  judicature  can  exist  ((2), — the  king's 
consent  in  the  two  former,  is  expressly,  and  in  the  latter, 
impliedly,  given.  In  aU  these  courts  the  sovereign  is  sup- 
posed, in  contemplation  of  law,  to  be  always  present :  but 
as  that  is  in  fact  impossible,  he  is  there  represented  by  his 
judges,  whose  power  is  only  an  emanation  of  the  royal 
prerogative. 

For  the  more  speedy,  universal,  and  impartial  adminis- 
tration of  justice  between  subject  and  subject,  the  law  hath 
appointed  a  prodigious  variety  of  courts,  some  with  a  more 

(6)  Co.  Litt.  68.  (d )  Co.  LitL  260. 

(c)  Vide  sup.  vo].  ii.  p.  525. 

•  B  B  6 
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[limited,  others  with  a  more  eztensiTe  jurisdiction ;  some 
constituted  to  inquire  only,  others  to  hear  and  determine ; 
some  to  determine  in  the  first  instance^  others  upon  appeal 
and  by  way  of  review. 

All  these  in  their  turns  will  be  taken  notice  of  in  their 
respective  places :  but  we  may  here  mention  one  distinction 
that  runs  throughout  them  all ;  viz.^  that  some  of  them  are 
courts  of  recordy  others  not  of  record.  A  court  of  record 
is  that  where  the  acts  and  judicial  proceedings  are  enrolled 
in  parchment,  for  a  perpetual  memorial  and  testimony : 
which  rolls  are  called  the  records  of  the  court,  and  are  of 
such  high  and  supereminent  authority,  that  their  truth  is 
not  to  be  called  in  question  («).  For  it  is  a  settled  rule  and 
maxim,  that  nothing  shall  be  averred  against  a  record,  nor 
shall  any  plea,  or  even  proof,  be  admitted  to  the  con- 
trary (/).  And  if  the  existence  of  a  record  be  denied, 
it  shall  be  tried  by  nothing  but  itself;  that  is,  upon  bare 
inspection  whether  there  be  any  such  record  or  no ;  else 
there  would  be  no  end  of  disputes.  But  if  there  appear 
any  mistake  of  the  clerk  in  making  up  such  record,  the 
court  will  direct  him  to  amend  it.  All  courts  of  record 
are  the  courts  of  the  sovereign,  in  right  of  the  crown  and 
royal  dignity  {g) ;]  and  therefore  every  court  of  record  has 
authority  to  fine  and  imprison  for  contempt  of  its  autho- 
rity (A) ;  while  on  the  other  hand  [the  very  erection  of  a 
new  jurisdiction,  with  power  of  fine  or  imprisonment, 
makes  it  instantly  a  court  of  record  (t).]     But  the  courts 

(«)  As  to  records,  vide  sup.  yoL  u  for  contempt  of  court  generally,  tee 

p.  48.  Miller  v.  Knox,  4  Bing.  N.  C.  574; 

(/)  Co.  Litt.  260;  sup.  vol.  i.  p.  Doe  d,  Cardigan  v.  By  water,  7  C.B. 

488,  n.  (</).  794.    As  to  a  contempt  committed 

{g)  Finch,  L.  231.  in  a  county  court,  see  9  &  10  Vict. 

(A)  8  Rep.  88  b ;  Hawk.  b.  2,  c.  c.  95,  s.  113 ;  12  4c  13  Vict,  a  101, 

22,  8.  1  ;  Bac.  Abr.  Courts,  E. ;  R.  s.  2;  Levy  s.  Moylan,  10  C.  B.  189. 
V.  Clement,  4  B.  &  Aid.  233 ;  R.  o.  (t)   See   Groenvelt   «.    Burwell, 

Davison,  5   B.  &  Aid.  337 ;  R.  v.  Salk.  200 ;  Grenville  o.  College  of 

James,  ibid.  894.    As  to  attachment  Physicians,  12  Mod.  388. 
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not  of  record^  or  those  of  them  at  least  in  whicli  the 
common  law  is  administered^  are  of  inferior  dignity^  and 
in  a  less  proper  sense  the  king's  courts — and  these  are  not 
intrusted  by  the  law  with  any  power  to  fine  or  imprison 
the  subjects  of  the  realm,  unless  by  the  express  provision 
of  some  Act  of  parliament  (A).  In  these  also,  [the  pro- 
ceedings are  not  enrolled  or  recorded ;  but  as  well  their 
existence,  as  the  truth  of  the  matters  therein  contained, 
shall,  if  disputed,  be  tried  and  determined  by  a  jury  (Z). 

In  every  court  there  must  be  at  least  three  constituent 
parts,  the  actor ,  reus,  bxlA  judex:  the  actor,  or  plaintiff,  who 
complains  of  an  injury  done ;  the  reus,  or  defendant,  who 
is  called  upon  to  make  satis&ction  for  it ;  and  the  jtidex, 
or  judicial  power,  which  is  to  examine  the  truth  of  the 
&ct,  to  determine  the  law  arising  upon  that  fact,  and,  if 
any  injuiy  appears  to  have  been  done,  to  ascertain,  and  by 
its  officers  to  apply,  the  remedy.  It  is  also  usual,  in  the 
higher  courts,  to  have  attomies  and  counsel,  as  assistants.] 

Of  these  we  have  already  found  occasion,  in  other 
parts  of  this  work,  to  make  mention  (m).  But  in  reference 
more  particularly  to  their  connection  with  courts  of 
justice,  it  is  to  be  understood  that  an  attorney  at  law, 
called  in  the  courts  of  equity  a  solicitor,  [answers  to  the 
procurator,  or  proctor,  of  the  civilians  and  canonists  (n). 
And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of 
another,  to  manage  his  proceedings  in  a  cause.  Formerly 
every  suitor  was  obliged  to  appear  in  person,  to  prosecute 
or  defend  his  suit, — according  to  the  old  Gothic  consti- 
tution (o), — unless  by  special  licence  under  the  king's  letters 
patent  (/').]    And  an  in&nt,  a  married  woman,  or  an  idiot, 

(k)  Dyson  v.  Wood,  8  Barn.  &  6  Decretal.  L  S,  t.  16,  8.  4,  speaks  of 
Cress.  449.  "  proeuratoribut,  qui  in  aHquibui  par- 
it)  2  Inst.  811 1  8Rep.  S8b;  11  tibus  RtoTn&tl  nuncupantur.** 
Rep.  48  b ;  8  BI.  Com.  24.  (o)  Stiernh.  De  Jur.  Goth.  L  i. 

(m)  As  to  attornies,  Tide  sup.  p.  c.  6. 

828  ;  as  to  counsel,  sup.  yoI.  i.  p.  17.  (p)  F.  N.  B.  25. 
(n)  Pope  Boniface  the  eighth,  in 

•  *•  B  b7 


382 


BOOK  V. — OF  CIVIL  INJURIES. 


cannot  to  this  day,  in  point  oi  fornix  appear  by  attorney ; 
but,  even  when  an  attorney  is  actually  employed  for  them, 
should  be  described  as  appetlring  in  person,  or  by  guar- 
dian, according  to  the  nature  of  the  case  (/?).  [But,  as  in 
the  Roman  law,  ^^  cum  olim  in  usufuissety  alterius  nomine 
agi  non  possCf  sed  quia  hoc  non  minimam  incommoditatem 
habebat,  cceperunt  homines  per  procuratares  litigare^ (q), 
so  with  us,  upon  the  same  principle  of  convenience,  it  is 
now  permitted  in  general  (r),  that  attomies  may  be  made 
to  prosecute  or  defend  any  action  in  the  absence  of  the 
parties  to  the  suit.]  These  attomies  are  now  formed  into 
a  regular^  corps ;  they  are  admitted — as  elsewhere  ex- 
plained at  large  {$) — to  the  execution  of  their  office  by 
the  superior  courts  (/);  [and  are  in  all  points  officers  of 
the  respective  courts  in  which  they  are  admitted  {u) ;  and 


(p)  Bro.  Abr.  t.  Ideot,  4;  Co. 
Lit  185  b;  2  Saund.  212,  n.  (4); 
Beverley's  case,  4  Rep.  124  b; 
Oulds  0.  Sansom,  5  Taunt.  261.  A 
lunattCj  howeyer,  may  appear  by 
attorney.  Beverley's  case,  ubi  sup. ; 
Humphreys  v.  Griffiths,  6  Mee.  & 
W.89. 

{q)  Inst.  Lib.  4,  tit  10. 

(r)  According  to  Blackstone  this 
was  first  permitted  by  stat  Westm. 
2,  c.  10  (see  3  Bl.  Com.  26).  It 
was  provided,  however,  by  a  pre- 
vious statute  (statute  of  Merton,  20 
Hen.  8,  c.  10),  that  every  freeman 
might  make  attorney  in  suit  to  the 
court  of  the  county,  tithing,  hun- 
dred, and  wapentake,  or  the  court 
of  his  lord.  And  even  in  the  time 
of  Henry  the  second,  a  party  who 


had  appeared  in  person,  might  after- 
wards  appoint  an  attorney  {retpon- 
talit)  to  represent  him  in  the  cause. 
(Glan.  lib.  xi.  c.  1.) 

(«)  Vide  sup.  p.  828. 

(/)  So  early  as  the  statute  15 
Edw.  2,  regulations  were  made  as  to 
the  admission  of  attomies ;  and  by 
4.  Hen.  4,  c.  18,  it  was  enacted,  that 
attomies  should  be  examined  by  the 
judges,  and  none  admitted  but  such 
as  were  virtuous,  learned,  and  sworn 
to  do  their  duty. 

(tt)  By  20  &  21  Vict  c.  77,  s.  45, 
c.  85,  s.  15,  and  by  22  &  23  Vict  c. 
6,  they  are  enabled  to  practise  in 
the  Court  qf  Probate,  in  the  Cwrt  rf 
Divorce,  and  in  the  High  Couri  rf 
Admiralty, 
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[as  they  have  many  privileges  on  account  of  their  attend- 
ance there  (ar),  so  they  are  peculiarly  subject  to  the  censure 
and  animadversion  of  the  judges.] 

Of  counsel,  called,  among  the  civilians,  advocates,  there 
are  in  our  courts  of  common  law  and  equity  [two  species 
or  degrees:  barristers  and  Serjeants.  The  former  are 
admitted  after  a  considerable  period  of  study,  or  at  least 
standing,  in  the  Inns  of  Court  (y);  and  are  in  our  old 
books  styled  apprentices,  apprenticii  ad  legem^  being  looked 
upon  as  merely  learners,  and  not  qualified  to  execute  the 
ftdl  oflSce  of  an  advocate  till  they  were  sixteen  years'  stand- 
ing; at  which  time,  according  to  Fortescue  (ar),  they  might 
be  called  to  the  state  and  degree  of  Serjeants,  or  servientes 
ad  legem  (a).  How  antient  and  honourable  this  state  and 
degree  is,  with  the  form,  splendour,  and  profits  attending 
it,  hath  been  so  fiilly  displayed  by  many  learned  writers  (6), 
that  it  need  not  be  here  enlarged  on.]  It  is  sufficient  to 
observe,  [that  seijeants  at  law  are  bound,  by  a  solemn 
oath  (c),  to  do  their  duty  to  their  clients:  and  that,  by  cus- 
tom (rf),  the  judges  of  the  courts  of  Westminster  are  always 


(x)  Some  of  these  privileges  are 
mentionedi  post,  p.  887. 

(y)  Vide  sup.  vol.  i.  p.  19. 

(«)  De  LL.  c.  50, 

(a)  A  barristeri  upon  taking  the 
degree  of  the  coif,  or  becoming  a 
Serjeant,  (a  promotion  for  which  no 
particular  length  of  standing  at  the 
bar  is  now  required,)  retires  from 
the  inn  of  court  by  which  he  was 
called  to  the  bar,  and  becomes  a 
member  of  Serjeants*  Inn.  Of  these, 
in  former  times,  there  were  three: 
Scroop's  Inn,  or  Serjeants'  Place, 
opposite  St.  Andrew's  Church,  Hol- 
born  ;  Seijeants'  Inn,  Fleet  Street ; 
and  Serjeants'  Inn  (once  called 
Faryndon  Inn),  Chanca7  Lane; 
but  only  the  last  remains  at  the 
present  day  a  law  society.     In  the 


Hall  of  this  Inn,  during  term,  the 
judges  and  seijeants  dine  together ; 
and  there  the  judges  sit  as  visitors 
of  the  inns  of  court  It  is  also  used 
for  holding  the  revenue  sittings  of 
the  Court  of  Exchequer. 

(b)  Fortesc.  c.  50;  10  Rep.  pref. ; 
Dugdal.  Orig.  Jurid. ;  Case  of  the 
Serjeants,  6  Bing.  N.  C.  285.  To 
which  may  be  added  a  tract  by  the 
late  Seijeant  Wynne,  printed  in 
1765,  entitled  "Observations  touch- 
*'  ing  the  Antiquity  and  Dignity  of 
**  the  Degree  of  Serjeant  at  Law ;" 
and  "  Serviens  cut  Legem,'*  by  Mr. 
Seijeant  Manning.  £t  vide  sup. 
vol  I.  p.  17,  n.  (»). 

(e)  2  Inst  214. 

(d)  Fortesc.  c.  50. 
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[admitted  into  this  venerable  order^  before  thej  are  ad- 
vanced to  the  bench  (e).]  From  both  these  degrees, 
some  are  usually  selected  to  be  her  majesty's  counsel 
learned  in  the  law;  the  two  principal  of  whom  are 
called  her  attorney  and  solicitor-general.  [The  first  king's 
coimsel,  under  the  degree  of  seijeant,  was  Sir  Francis 
Bacon^  who  was  made  so  AonarU  cawdy  without  either 
patent  or  fee  (/) :  so  that  the  first  of  the  modem  order, 
(who  are  now  the  sworn  servants  of  the  crown,)  seems  to 
have  been  Sir  Francis  North,  afterwards  lord  keeper  of  the 
great  seal  to  King  Charles  the  second  (g).  These  coimsel 
answer  in  some  measure  to  the  advocates  of  the  revenue, 
advocatijisci,  among  the  Bomans.  For  they  must  not  be 
employed  in  any  cause  against  the  crown,  without  special 
licence  (A);  in  which  restriction  they  agree  with  the  advo- 
cates of  the  fisc  (i) :  but  in  the  imperial  law  the  prohibition 
was  carried  still  &rther,  and  perhaps  was  more  for  the 
dignity  of  the  sovereign ;  for  excepting  some  peculiar 
causes,  the  fiscal  advocates  were  not  permitted  to  be  at  all 
concerned  in  private  suits  between  subject  and  subject  (A). 
A  custom  has  of  late  years  prevailed  of  granting  letters 
patent  of  preced«ice,  to  such  barristers  as  the  crown  thinks 
proper  to  honour  with  tliat  mark  of  distincti(m ;  whereby 
they  are  entitled  to  such  rank  and  pre-audience  (/)  as  are 

(e)  Blackstone  (vol.  iii.  p.  27)  says  currcd  in  obtainiog  it.  See  Christian's 

that  "  the  original  of  this  was  pro-  Black,  vol.  iii.  p.  27,  n.  (n). 
"  bably  to  qualify  the  puisn^  barons  (t)  Cod.  2,  2,  1. 

"  of  the  Exchequer  to  become  jus-  (Ar)  Cod.  2, 7, 13. 

'*  Cices  of  assize,  according  to  the  (0  Pre-audience  in  the  courts  is 

**  exigence  of  the  statute  14  £dw.  8,  reckoned  of  so  much  consequence^ 

*'  c.  16.''  that  it  may  not  be  amiss  to  subjoin 

(/)  See  his  Letters,  2^6.  a  short  table  of  the  precedence  at 

(g)  See  his  Life  by  Roger  North,  the  bar.     It  supposes  the  reign  of  a 

S7.  king ;  but  can  be  easily  adapted  to 

(A)  Hence  none  of  the  king's  the  case  where  (as  at  present),  a 
counsel  can  publicly  plead  in  court  queen  holds  the  sceptre, 
for  a  prisoner,  or  a  defendant  in  1.  The  king's  attorney-general, 
a  criminal  prosecution,  without  a  By  the  king's  mandate,  14th  De- 
licence.  This  is  never  refused;  but  cember,  1814,  the  attorney  and  soli- 
an  expense  of  about  9/.  must  be  in-  citor-general  are  to  have  place  and 
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[assigned  in  their  respective  patents ;]  which  is  [sometimes 
next  after  the  king's  attorney-general^  but  usually  next  after 
his  majesty's  counsel  then  being.  These — as  weU  as  the 
queen  consort's  attorney  and  solicitor-general  (m) — rank 
promiscuously  with  the  king's  counsel,  and  together  with 
them]  and  with  all  the  Serjeants  [sit  mthin  the  bar  of  the 
respective  courts,]  instead  of  sitting  unthout  it,  as  is  the 
case  with  counsel  in  general  (n):  but  they  [are  not 
sworn:  and  therefore  are  at  liberty  to  be  retained  in. 
causes  against  the  crown.  And  all  other  Serjeants  and 
barristers  indiscriminately  (o)  may  take  upon  them  tiie 

in  motions.    (See  R.  v.  Bishop  of 
Exeter,  7  Mee.  &  W.  188.) 

(o)  Until  a  recent  periodi  an  ex- 
ception to  this  had  immemorially 
exiated  as  regards  the  Court  of  Com- 
mon Pleas,  the  seijeants  having 
always  had  the  exclusive  privilege 
of  being  heard  in  that  court,  at  its 
sittings  in  bane,  and  no  other  coun- 
sel being  admitted  there.  And 
though  in  1884  a  warrant  issued 
under  the  sign  manual,  directing 
that  this  privilege  should  cease,  yet 
the  Court  of  Common  Pleas  refused 
to  act  upon  its  authority,  and  decided 
that  the  privilege,  being  founded  on 
immemorial  usage,  could  not  be 
taken  away  by  the  warrant  of  the 
crown.  (Case  of  the  Serjeants,  6 
Bing.  N.  C.  285.)  By  statute,  how- 
ever, (6  &  7  Vict.  c.  18, 8. 61,)  it  was 
afterwards  enacted,  that,  in  appeals 
to  the  Common  Pleas  from  the  revi^ 
sion  courts,  all  barristers  should  be 
entitled  to  audience.  And  now  by 
9  &  10  Vict.  c.  54,  (sees  C.  B. 537,) 
it  is  provided  generally,  that  all 
barristers,  according  to  their  respec- 
tive rank  and  seniority,  shall  have 
equal  right  and  privilege  of  practis- 
ing, pleading,  and  audience,  in  the 
Common  Pleas,  with  the  seijeants. . 
See  also  20  &  21  Vict.  c.  85,^.  15, 
C  C 


5. 
0. 


audience  before  the  king's  premier 
seijeant     (See  6  Taunt  424.)    In ' 
the  time  of  Blackstone,  they  took 
rank  after  him,  and  also  after  the 
king's  antient  seijeant. 
2.  The  king's  sollcitor-generaL 
8.  The  king's   premier  seijeant 
(so  constituted  by  special  pa- 
tent). 
4  The  king's  antient  seijeant,  or 
the  eldest  among  the  king's 
Serjeants. 
The  king's  seijeants. 
The  king's  counsel ;  and  those 
who  have  patents  of  prece- 
dence ;  (with  the  queen  con- 
sort's attorney  and  solicitor). 

7.  Seijeants  at  law. 

8.  The  Recorder  of  London. 

9.  Advocates  of  the  civil  law. 
10.  Barristers. 

It  is  to  be  obserred,  that  this  list 
does  not  include  the  king*9  advoeaU 
gtntrtU,  whose  rank  seems  to  be  not 
fully  settled.  He  claims,  however, 
to  take  precedence  of  the  whole  bar. 
See  Manning's  **  Serviens  ad  Legem." 
pp.  (19).  (20). 

(»)  Seld.  Tit  of  Hon.  1,  6,  7. 

(»)  In  the  Court  of  Exchequer^ 

two  barristers,  called  the  poti-muk 

and  the  te5-man  (from  the  places  in 

which  they  sit),  have  a  precedence 

VOL.  III. 
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[piotectioii  and  defence  of  an  j  suitors,  whether  pliuntiff  or 
defendant ;  who  are  therefore  called  their  cHeHtSy  like  the 
dependents  upon  the  antient  Boman  orators.  Those  in- 
deed practised  gratia,  for  honour  merely,  or  at  most  for  the 
sake  of  gaining  influence ;  and  so  likewise  it  is  established 
with  us  (p)  that  a  counsel  can  maintain  no  action  for  hi& 
fees  (q) ;  which  are  given,  not  as  locatio  vel  ccnduetioy  but  as 
quiddam  hoTwritrium;  not  as  a  salary  or  hire,  but  as  a  mere 
gratuity,  which  a  counsellor  cannot  denuuid  without  douig 
wrong  to  his  reputation  (r).  As  is  also  laid  down  with 
regard  to  adyocates  in  the  civil  law  (s),  whose  konorarhm 
was  directed  by  a  decree  of  the  senate  not  to  exceed  in 
any  case  ten  thousand  sesterces,  or  about  SOL  of  English 
m<mey(0*  And,  in  order  to  encourage  due  &eeAom  of 
speech  in  the  lawful  defence  of  their  cHents,  and  at  the 
same  time  to  give  a  check  to  the  unseemly  licentiousness 
of  prostitute  and  illiberal  men,  (a  few  of  whom  may  scmie- 
times  insinuate  themselves  even  into  the  most  honourable 
professions,)  it  hath  been  holden  that  a  counsel  is  npt 
answerable  for  any  matter  by  him  spoken  relative  to  the 
cause  in  hand,  and  suggested  in  his  client's  instructions; 
although  it  should  reflect  upon  the  reputation  of  another, 
and  even  prove  absolutely  groundless  (u) :  but  if  he  mention 


allowiDg  an  borristert  to  praatiM  bM  been  held  capable  •t  being  en- 

in  the  Court  of  Dhoree  /  21  &  23  forced.    (See  Veitch  v.  Ruasdl,  3 

Vict,  c  95|  8.  2,  allowing  them  to  Q.  B.  028.) 

praetise  in  the  Cntri  rf"  ProhaU  g  and  (r)  DaTia,  29. 

22  fr  23  Vict  c.  6,  allowing  them  to  (t)  Ff.  II,  6,  1. 

practiae  in  the  High  dmrt  rf  Admi^  (0  Tac.  Ann.  I,  11,  f. 

raltif.  («)  See  Hodgson  e.  Scarlett,   1 

<p)  DaWB,  pref.  22 ;  1  Ch.  Rep.  B.  A:  Aid.  2S2.    Bat  the  lubaeqaeiit 

SS*  publication  of  such  matter  is  un- 

(f )  It  haa  recently  been  made  a  lawAil.    (Flint  a.  Pike,  4  B.  ft  C. 

^iseetion  whether  the  rule  uiTalidatee  47S.)    As  to  the  power  and  respon. 

a  tpeeial  contract  to  pay  a  fixed  sum  sibility  of  counsel  in  binding  their 

of  money,  instead  of  the  usual  fees  clients  by  amngemenla  entered  into 

for  proltssioiial  serrices  to  be  reo.  for  them,  in  comt,  see  In  re  Hoblen, 

d«red.    In  the  analogous  case  of  a  S  Beav.  101  {  Mole  o.  Smith,  1  Jac. 

pAyiMoa,  such  an  actual  contraet  ft  Walk.  673;  Swinfen  e.  Swinfen, 
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[an  untruth  of  his  own  invention,  or  even  upon  instructiona, 
if  it  be  impertinent  to  the  cause  in  hand,  he  is  then  liable 
to  an  action  from  the  party  injured  (v).  And  counsel 
guilty  of  deceit  or  collusion  are  punishable  by  the  statute 
of  Westminster  the  first  (3  Edw.  I.  c.  28)  with  imprison- 
ment for  a  year  and  a  day,  and  perpetual  silence  in  the 
courts;  a  punishment]  that  ev^i  in  modem  times  has 
been  [inflicted  for  gross  misdemeanors  in  practice  (^).] 

We  shall  close  this  chapter  with  a  remark  applicable 
both  to  attorneys  and  counsel,  viz.  that  they  possess  the 
exclusive  privilege  of  transacting  business  in  the  courts  of 
justice  in  matters  in  which  they  are  not  personally  con- 
cerned. For  no  man  can  conduct  the  practical  proceed- 
ings in  a  cause  to  which  he  is  himself  not  party,  imless  he 
be  an  attorney  (y) ;  nor  is  any  man  allowed  to  address  the 
court,  in  such  a  cause,  unless  he  be  either  attorney  or 
counsel  (cr).  In  the  superior  coiui»,  indeed,  the  latter 
province  belongs  to  coimsel  alone,  exclusively  even  of  the 
attorneys  (a). 


18  C.  B»  485;  1  C.  B.  (N.  S.)d64;  24 
Beav.  669;  Chambers  v.  Mason,  6 
C.  B.  (N.  S.)  59 ;  Swinfen  v.  Lord 
Chelmsford,  5  H.  &  N.  890. 

(v)  Brook  V.  Sir  H.  Montague, 
Cro.  Jac.  90. 

(x)  Ray.  876. 

iff)  See  6  fit  7  Vict  c.  73,  s.  2. 
Independently  of  their  exclusive 
right  of  conducting  the  practical 
proceedings  (or  business  out  of 
court),  it  is  by  the  attorneys  alone 
that  the  counsel  are  retained  and 
instructed  to  address  the  court ; — it 
being  unusual  for  the  counsel  to 
communicate  for  these  purposes  with 
the  party  himself.  It  has  been 
decided,  however,  that  there  is  no 
compulsory  rule  on  this  subject ;  and 
that  it  is  governed  only  by  the  con- 
ventional usage  of  the  bar,  founded 
on  considerations  of  propriety  and 

CC 


convenience.  (See  the  judgment  of 
Lord  Campbell,  Doe  d,  Bennett  v. 
Hale,  15  Q.  B.  171.) 

(s)  It  seems  that  the  same  rule 
exists  in  the  case  of  proceedings 
on  a  writ  qf  trial  (Tribe  v.  Wing- 
field,  2  Mee.  &  W.  128.)  But  by 
15  &  16  Vict.  c.  54,  s.  10,  it  is 
provided,  as  to  the  county  courts, 
that  any  person,  though  not  a  bar- 
rister or  attorney,  may  by  leave  qf  the 
judge  address  the  court,  on  behalf  of 
the  party. 

(a)  Collier  v.  Hicks,  2  B.  &  Ad. 
668.  This  privilege  of  counsel  is 
of  great  antiquity.  Notices  of  it 
occur  in  the  reign  of  Henry  the 
third.  (Plac.  Ab.  137;  Cane.  Rot. 
22,  temp.  32  Hen.  3;  Matt  Par. 
Hist  p.  1077.)  And  it  is  probable 
that  it  was  of  much  earlier  date  than 
this.  As  to  the  extent  of  this  privi- 
2 
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lege  at  quart$r  sestums,  see  Ex  parte 
Evans,  9  Q.  B.  279.  We  may  re- 
mark here,  that  practising  barristers 
and  attorneys  are,  by  6  Geo.  4^ 
c.  50,  s.  2,  exempt  from  serving  on 
juries  ;  and  by  6  &  6  Vict.  c.  109, 
s.  6,  from  serving  as  parish  con- 
stables; and  they  are  also  exempt 
from  the  office  of  overseers.  (See 
Arch.  Justice  of  die  Peace,  Pwr, 


1  IS. )  Moreover,  they  are  privileged 
from  being  arrested  in  civil  cases, 
while  attending  the  courts,  eundOf 
morandot  et  redeundo.  See  Newton 
V.  Constable,  2  Q.  B.  1£7;  Flight 
e.  Cook,  1  D.  &  L.  714;  Phillips  *. 
Pound,  7  Exch.  881 ;  Jones  v.  Mar- 
shall, 2  C.  B.  (N.  S.)  615 ;  Ex  parte 
Cobbett,  7  EU.  &  Bl.  96S, 
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CHAPTER  IV. 

OF    THE  COURTS  OF  GENERAL  JURISDICTION — AND, 
HEREIN,  OF  THOSE  OF  COMMON  LAW  AND  EQUITY. 


[We  are  next  to  consider  the  seyeral  species  and  distinc- 
tions of  courts  of  justice,  wliich  are  acknowledged  and 
used  in  this  kingdom.]  And  these  are  either  such  as  are 
of  public  and  general  jurisdiction  throughout  the  whole 
reahn, — ^the  universally  established  dourts  of  common  law 
and  equity  (a),  the  ecclesiastical  courts,  and  the  courts 
maritime  (6), — or  such  as  are  only  of  a  private  and  special 
jurisdiction  in  some  particular  parts  of  it.  In  the  present 
chapter,  we  shall  treat  of  such  public  courts  as  are  courts 
of  common  law  and  equity. 

[The  policy  of  our  antient  constitution,  as  regulated  and 
established  by  the  great  Alfred,  was  to  bring  justice  home 
to  every  man's  door,  by  constituting  as  many  courts  of 
judicature  as  there  are  manors  in  the  kingdom ;  wherein 
injuries  were  redressed,  in  an  easy  and  expeditious  manner, 
by  the  sufi&age  of  neighbours  and  friends.  These  little 
courts,  however,  communicated  with  others  of  a  larger 
jurisdiction,  and  those  with  others  of  a  still  greater  power ; 
ascending  gradually  from  the  lowest  to  the  supreme  courts, 
which  were  respectively  constituted  to  correct  the  errors 

(a)  As  to  the  distinction  between  part  of  the  i*omsioii  l/iw  of  the  reslm 

common  law  and  equity,  vide  sup.  (vide  sup.  vol.  i.  pp.  61,  62).  It  will 

vol.  I.  p.  82.  be  obserred,  however,  that  in  the 

(ft)  The  ecclenoMiical  and  narU  distinction   above  laid  down,  they 

time  taws,  though  founded  on   the  are  distinguished,  (as  convenience 

imperial  and  canonical  constitutions,  usually  requires,)  from  the 

are  in  one  sense  to  be  considered  as  law. 
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[of  the  inferior"  ones ;  and  to  determine  such  cases  as^  by 
reason  of  their  weight  and  difficulty^  demanded  a  more 
solemn  discussion ;  the  course  of  justice  flowing  in  large 
streams  from  the  king^  as  the  fountain^  to  his  superior 
courts  of  record :  and  being  then  subdivided  into  smaller 
channels,  till  the  whole  and  every  part  of  the  kingdom 
were  plentifully  watered  and  refreshed (c).]  These  inferior 
courts  for  administration  of  justice  on  the  spot,  at  least 
the  name  and  form  of  them,  still  continue  in  our  legal 
constitution :  but  as  the  superior  courts  have  in  practice 
obtained  for  the  most  part  a  concurrent  original  jurisdiction 
with  the  inferior  (d) ;  and  as  there  is  besides  a  power  of 
removing  plainta  or  actions  from  the  latter  to  the  former : 
upon  these  accounts  (among  others)  [it  has  happened  that 
these  petty  tribunals  have  fellen  into  decay,  and  almost 
into  obKvion ;]  thoiigh  one  of  them  (as  we  shall  presently 
see)  has  recently  been  selected  as  the  stock  on  which  to 
found  a  new  species  of  inferior  court,  with  an  enlarged 
jurisdiction,  and  of  a  very  efficient  character, 

[The  order  we  shall  observe  in  discoursing  on  these 
several  courts,  constituted  for  the  redress  of  civil  injuries, 
(for  with  those  of  a  jurisdiction  merely  critniiial  we  are  not 


(«)  BlackstoD*  btre  nmarlu  (▼ol. 
iu.  p.  91),  that  a  aimilar  institDtioii 
(which  he  conaiders  as  **  highly 
"  agreeable  to  the  dictates  of  natural 
''reason,  as  well  as  of  more  en- 
*' lightened  policy*')  prevailed  in 
the  Jewish  Republic  (see  Exodus, 
XYiii.)f  and  also  in  Mexico  and 
Peru,  before  their  discovery  by  the 
Spaniards.  (See  Mod.  Un.  Hist, 
zxzviii.  469 ;  xxxix.  14.) 

(d)  It  has  however  long  been 
the  rule,  that  an  action  in  a  superior 
court  to  recover  a  liquidated  de- 
mand under  40«.,  will  be  stayed. 
(See  Nurden  v.  Fairbanks,  5  Exch. 
738.)  And  by  23  &  24  Vict.«.  126, 
s.  84  (see  also  8  &  4  Vict.  c.  24), 


in  an  action  for  a  wrengi  in  whieh 
the  plaintiff  reooven  by  verdict  less 
than  51,,  he  will  have  no  costa  if  the 
judge  certifies  the  action  not  to  have 
been  brought  to  try  a  right,  besidet 
the  mere  right  to  recover  damagee, 
and  that  the  trespass  or  grievance 
sued  for  was  not  wilful  and  ma- 
licious, and  that  the  action  was  not 
lit  to  be  brought  So  also,  by  U  ft 
14  Vict  c  61,  ss.  11—18,  and  15  ft 
16  Vict.  c.  54,  8.  4,  if  in  an  action 
of  contract,  brought  in  the  superior 
courU,  the  plaintiff  recovers  no  more 
&an  29/.,  or  in  an  action  of  tort  no 
more  than  5L,  he  will,  in  general, 
be  allowed  no  costs  (aa  to  this,  vide 
post,  p.  898). 
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[at  present  oonoemed),  wiU  be  bj  beginning  with  the  lowest^ 
and  those  whose  jurisdiction,  though  public  aiad  generaUj 
dispened  throughout  the  kingdom,  is  yet,  (with  regard  to 
each  particular  courts)  coniSned  to  narrow  limits ;  and  so 
ascending  graduaQj  to  those  of  the  most  extensive  and 
transcendant  power.       ^ 

1.  The  Court-baron  (e)  is  a  court  incident  to  every  manor 
in  the  kingdom,  to  be  holden  by  the  steward  within  the  said 
manor.  This  court  baron  is  of  two  natures  (/):  the  one  is 
a  customary  court,  of  which  we  formerly  spoke  (jr),  apper* 
taioing  entirely  to  the  copyholders,  in  which  their  estates 
are  transferred  by  surrender  and  admittance,  and  other 
matters  transacted  relative  to  their  tenures  only.  The 
other,  of  which  we  now  speak,]  and  of  which  we  also  took 
some  notice  in  a  former  place  (A),  [is  a  court  of  common 
law,]  held  before  the  freehold  tenaiits  of  the  lord  owing 
suit  and  service  to  the  manor,  and  being  pares  of  each 
other,  and  bound  by  their  feodal  tenure  to  assist  their  lord 
in  the  dispensation  of  domestic  justice ;  and  of  this  court 
[the  steward  of  the  manor  is  rather  the  registrar  than  the 
judge.  These  courts,  though  in  their  nature  distinct, 
are  frequently  con&unded  together.]  The  freeholders' 
court  [was  antiently  held  every  three  weeks ;  and  its  most 
important  business  was  to  determine,  by  writ  of  right,  all 
controversies  relating  to  the  right  of  lands  within  the 
manor.]  But  by  3  &  4  Will.  IV.  c.  27,  s.  36,  all 
writs  of  right  and  other  real  and  mixed  actions  (except 
writs  of  right  of  dower,  writs  of  dower,  quare  impedity  and 
ejectment),  and  all  plaints  in  the  nature  of  such  actions, 
(except  plaints  for  dower  or  free-bench),  were  abolished; 
and  now  by  23  &  24  Vict  c.  126,  s.  26,  no  writ  of  right  of 
dower  or  writ  of  dower  unde  nihil  habet,  and  no  plaint  for 
free-bench  or  dower  in  the  nature  of  any  such  writ,  and  no 
gibare  impedit,  shall  be  brought  in  any  court  whatever.  The 
freeholders'  court  baron  [may  also  hold  plea  of  any  per- 

(e)  4  InBt.  268.  (g)  Vide  sup.  vol.  i.  pp.  220, 225. 

(/)  Co.  Litt.  £8.  (A)  Vide  sup.  vol.  i.  ib. 
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[sonal  actiong,— of  debt^  trespass  on  the  case^  or  the  like^ — 
where  the  debt  or  damages  do  not  amonnt  to  40».(»)«] 
But  the  proceedings  [may  be  removed  into  the  superior 
courts  hy  writs  of  pone,  or  accedas  ad  curiam^  according  to 
the  nature  of  the  suit  (A) ;]  and  [after  judgment  given,  a 
writ  also  oi  false  judgment  (I)  lie»  to  the  courts  at  West- 
minster, to  rehear  and  review  the  cause ;]  which  circum- 
stances being  productive  of  great  vexation  and  delay,  this 
court  has  now  £sdlen  into  almost  entire  disuse  (m).  The 
only  other  point  relating  to  it,  which  seems  worthy  of 
notice  in  this  place,  is,  that  it  does  not  belong  to  the  class 
of  courts  of  record. 

II«  [A  Hundred  court  is  only  a  larger  court  baron^ 
being  held  for  all  the  inhabitants  of  a  particular  hundred5 
instead  of  a  manor.  The  free  suitors  are  here  also  the 
judges,  and  the  steward  the  registrar,  as  in  the  case  of  a 
court  baron(n).  It  is  likewise  no  court  of  record;  re- 
sembling the  former  in  all  points,  except  that  in  point  of 
territory  it  is  of  a  greater  jurisdiction  (o).  This  court  is 
said  by  Sir  Edward  Coke  to  have  been  derived  out  of  the 
coimty  court  for  the  ease  of  the  people,  that  they  might 

(I)  Finch,  248.    Blackstone  ob-  Crooket  «.  Loogden,  6  Bing.  N.  C. 

senres  here  (vol  Hi.  p.  34),  that  410}  Dempster  o.  Purnell,  1  D.  P. C. 

the  same  sum— t.  e.  three  marks—  (N.  S.)  168;  BrowQ  v.  Gill,  8  D.  & 

bounded  also  the  jurisdiction  of  the  L.  828. 

fitrdmg  courto,  among  the  antient  («)  By  9  &  10  Vict  c.  96,  ■.  14^ 

Goths ;  and  he  cites  Stlernhook,  De  provision  is  made  enabling  the  lord 

Jure  Goth.  L  i.  c.  2.  of  any  hundred  or  of  any  honor, 

(Ar)  F.  N.  B.  4, 70;  Finch,  L.  444,  manor,  or  liberty,  having  any  court 

446.    As  to  the  practice  on  removal  in  right  thereof,  in  which  debts  or 

by  writ  of  pone,  see  Robinson  o.  demands  may  be  recovered,  to  sur* 

Mainwaring,  10  Q.  B.  274.  render  to  her  Migesty  the  right  of 

'  (0  F.  N.  B.  18.    As  to  writs  of  holding  such  court ;  after  which  such 

false  judgment,  see  Scott  v.  Bye,  2  court  shall  be  discontinued. 

Bing.  S44 ;  Walker  v.  Watson,  8  (n)  As  to  the  office  of  steward  of 

Bing.  414 ;  Finch  r.  Brook,  1  Bing.  the  hundred  court  or  court  baioq^ 

N.  C.  258 ;  S.  C.  2  Bing.  N.  C.  324 ;  see  Bradley  v.  Carr,  3  Man.  &  Gr. 

Overton  v.  Swettenham,  8  Bing.  N.  221. 

C.  786  s  1  Man.  &  Gr.  41,  n.  (u) ;  (o)  Finch,  L.  248;  4  Inst  267« 
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[have  justice  done  to  them  at  their  own  doors^  without  any 
charge  or  loss  of  time  (p) ;  but  its  institution  was  probabty 
coeval  with  that  of  hundreds  themselves,  which  were  for- 
merly observed  to  have  been  derived  from  the  polity  of 
the  antient  Germans  (g).]  We  may  remark  with  respect 
to  it,  that  [causes  are  equally  liable  to  removal  from 
hence,  as  from  the  common  court  bfuron,  and  by  the 
same  writs,  and  may  also  be  reviewed  by  writ  of  fidse 
judgment]  But  in  practice  no  resort  to  this  court  is 
ever  made(r). 

III.  The  County  courts.  And  here,  first,  we  shall 
speak  of  the  county  court  as  it  exists  at  common  law(#), 
and  independently  of  the  modem  courts  of  the  same  name, 
to  be  soon  mentioned.  The  common  law  county  court, 
then;  exists  in  every  county,  and  is  incident  to  the  juris- 
diction of  the  sheriff.  [It  is  not  a  court  of  record,]  but 
might,  till  the  introduction  of  the  new  court  just  referred 
to,  hold  pleas  of  debt  or  damages  under  the  value  of 
40«.  (t),  and  entertain  [all  personal  actions  to  any  amount, 
by  virtue  of  a  special  writ  called  a  justuAes ;  a  writ  em- 
powering the  sheriff,  for  the  sake  of  dispatch,  to  do  the  same 
justice  in  his  county  court,  as  might  otherwise  be  had  at 


(p)  2  Inst.  71.  tt  oHctoHtM,    adsmU  "    (De    Mor. 

(9)  Vide    sup.  vol.    i.    p.    180.  Genn.  c.  18);  and  adds,  that  in  the 

Blackstone  remarks  (vol.  iiL  p.  84),  Gothic   constitution    the    hundred 

in  reference  to  the  eenteni,  or  inha-  court    was    denominated     hareda. 

hitants  of   the  hundred  among  the  (Stiernhook,   De    Jure  Goth.  L  i. 

antient  Germans,  that  Caesar  (De  c.22.) 

Bell.  Gall.  1. 6,  c.  22)  mentions  the  (r)  As  to  the  surrender  to  the 

judicial  power  exercised  by  them  in  Crown   of  the  right  of  holding  a 

their   hundred    courts — **  Principe*  hundred  court  for  the  recovery  of 

regionum,  atque  pagerum,  inter  euot  debts  or  demands,  tide  sup.  p.  892, 

Ju*  dieuntfControverrioique  minuunt,"  note  (m). 

Blackstone  cites,  also,  the  following  («)  As  to  this  court,  see  4  Inst, 

passage  from  Tacitus:— **Jg<t^Mn<tfr  266. 

in  eoneilUt  et  principee,  qui  Jura  per  (/)  Ibid.   See  Tinniswood  9.  Pat- 

pagoe  9lco§que  reddunt :  eenteni  sin-  tison,  8  C.  B.  248. 
gulis,  ex  plebe  comHet,  consilium  simul 
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[Westminster  («).]  It  might  also  hold  plea  of  many  leal 
actions,  before  such  actions  were  abolished  (x).  The  firee* 
holders  of  the  countj  are  [the  real  judges  in  this  court;} 
the  sheriff  being  the  president  onl  j,  and  the  officer  to  cany 
its  decisions  into  execution.  [The  great  conflux  of  fre^ 
holders,  which  are  supposed  always  to  attend  at  the  county 
court, — which  Spelman  caUs  *^  forum  plebeia  justUim  ei 
theatrutn  comUw€B  potestatis"  (y), — is  the  reason  why  all  acts 
<^  parliament  at  the  end  of  every  session  were  wont  to  be 
there  published  by  the  sheriff;  why  aU  outlawries  are  there 
proclaimed;  and  why  all  popular  elections  which  the  free- 
holders are  to  make, — ^as  formerly  of  sheriffii  and  conserva- 
tors of  the  peace,,  and  still  of  coroners,  verderors  {z)  and 
knights  of  the  shire, — ^must  ever  be  made  in  pkno  comitaiut 
or  in  full  county  court  By  the  statute  2  Edw.  YI.  c.  26, 
no  county  court  shall  be  adjourned  longer  than  for  one 
month,  consisting  of  twenty-eight  days.  And  this  was  also 
the  antient  usage,  as  appears  from  the  laws  of  King  Edward 
the  elder  (a)  i  prcepositus  (that  is,  the  sheriff)  ad  quartam 
circUer  septimanam  frequentem  papuli  concumem  oelehrato  : 
cuiqtte  jus  dieiio :  litesque  singulas  dirimito,^  In  those 
times,  the  county  court  was  a  court  of  great  dignity  and 
splendour ;  the  bishop  and  the  ealdorman  (or  earl),  with 
the  principal  men  of  the  shire,  sitting  therein  to  administer 
justice,  both  in  lay  and  ecclesiastical  causes  (6).  But  its 
dignity  became  much  impaired,  when  the  bishop  was  pro- 
hibited and  the  earl  neglected  to  attend  it ;]  and  in  mo- 
dem times,  but  little  resort  to  it  was  had  as  a  coiuii  for  the 
recovery  of  debt  or  damages.  And  now  its  jurisdiction  in 
this  respect — except  perhaps  in  the  case  of  a  writ  of  Jm#- 
ticies{c)  —  mems  to  be  superseded  by  the  new  county 
courts  to  which  reference  has  been  made.     We  may  ob- 

(tt)    Finch.  318;   F.  N.  B.  152;  Q.  B.  981. 
Com.  Dig.  (C.)  5,  7,  8.  (a)  C.  11. 

(x)  Vide  sup.  p.  S91.  (6)  Wilkins's    Leg.    Anglo-Sax. 

(y)  GIoBs  V.  Comitatus.  LL.  Eadg.  c.  5. 

(s)  As  to  these  officers  of   the  (c)  This  writ,  however,  haft  long, 

royal  forests,  see  Reg.  v,  Conyers,  8  fallen  into  disuse. 
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serve,  howeyer,  that  while  that  jurisdiction  existed,  pro- 
ceedings were  removable  [into  the  superior  courts,  by  writ 
of  pone  or  recordari,  in  the  same  manner  as  from  hundred 
courts  and  courts  baron;]  and  that  any  errors  therein 
might  be  corrected  by  means  of  the  same  writ  of  faUe 
judgment. 

The  disuse  into  which  the  contentious  jurisdictiaa  of 
this  court  gradually  fell,  was  chiefly  owiag  to  the  dilatory 
and  expensive  character  of  its  proceedings,  as  applied  to 
the  recovery  of  demands  of  small  amount;  and  as  the 
remedy  afforded  by  the  superior  courts  was,  in  this  respect, 
still  more  objectionable,  this  state  of  things  gave  rise,  long 
since,  to  the  establishment,  by  special  local  acts  of  parlia- 
ment, of  courts  of  requests^  (or  of  conscience,)  in  various 
parts  of  the  kingdom,  for  recovery  of  such  demands. 
These  latter  courts,  however,  proved  in  their  turn  inade- 
quate to  the  purpose, — chiefly  because  ccHifined  to  sums  of 
too  trivial  an  amount,  and  extending  only  to  particular 
places  or  small  districts.  And  the  necessity  being  gene- 
rally felt  of  providing  throughout  the  whole  kingdom  some 
satisfactory  and  uniform  plan  of  proceeding (es?)  for  reco- 
very of  all  debts  and  demands  below  the  amount  which 
could  conveniently  be  sued  for  in  the  superior  courts, — 
it  was  conceived  that  for  this  purpose  (c),  new  inferior 
courts,  with  improved  machinery,  and  a  more  ample  juris- 
diction, might  advantageously  be  erected,  imder  the  name 
of  County  Courts ;  which  should  form,  as  it  were,  a  grafl; 

(4)  See  preamble  of  9  &  10  VicL  any  parish,  within    the   limits   of 

G.  95.  which  a  court  of  local  jurisdiction 

(e)  The  courts  of  conscience  or  other  than  a  county  court  is  esta- 

requett  are  now  by  the  effect  of  9  &  blished, — her  Majesty  may,  by  order 

10  Vict  c  95,  and  Order  in  Council  in  council,  exclude  the  jurisdiction 

9th  May,  1847,  (subject  only  to  a  of  such  local  court,  throughout  the 

few  exceptions,)  abolished.     It  is  whole,  or  any  part,  of  the  district  of 

also  now  further  provided,  by  15  &  the  county  court,  so  far  as  matters 

16  Vict.  c.  54,  s.  7,  that  on  the  peti-  within  the  jurisdiction  of  the  county 

tion  of  the  council  of  any  borough,  court  are  concerned, 
or  the  migority  of  the  ratepayers  of 
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upon  the  common  law  court  of  that  name  (/).  This  de- 
sign was  carried  out  bj  the  statute  9  &  10  Vict  c.  95  ;  a 
short  account  of  the  enactments  of  which,  and  of  other 
statutes  passed  for  its  amendment  or  extension  (m),  shall 
here  be  given. 

The  Act  of  9  &  10  Vict  c.  95,  directed  that  this  new 
plan  of  judicature  should  be  established  b7  her  Majestj  in 
council,  in  such  counties  as  should  be  thought  fit(n); 
which  was  accordingly  done  by  an  order  in  council  of  the 
9th  March,  1847 ;  and  by  the  same  order,— as  well  as  hy 
authority  of  the  Lord  Chancellor  under  a  subsequent 
Act  (o), — a  certain  number  of  districts  are  appointed  in 
which  the  county,  courts  are  to  be  held.  In  each  of  the 
districts  so  appointed  {p),  and  at  certain  towns  and  places 
therein,  the  county  court  is  held  at  least  once  in  every 
calendar  month,  or  at  such  other  interval  as  is  directed 
by  a  principal  secretary  of  state  (g) ;  and  it  is  constituted 
a  court  of  record  (r).  In  each  of  these  districts  there  are 
one  or  more  judges(«),  with  registrars  and  other  officers(^^ 


(/)  Prior  to  this,  an  attempt  had 
been  made  to  improve  the  means  of 
recovering  small  debts  in  another 
way,  viz.  by  extending  the  jurisdic- 
tion of  the  courts  of  requests  and 
other  similar  courts,  and  reforming 
their  practice :  see  8  &  9  Vict.  c. 
127  (repealed  so  far  as  it  affects  the 
jurisdiction  of  the  county  courts  by 
9  &  10  Vict  c.  95,  s.  6). 

(m)  These  are  12  &  13  Vict  c. 
101;  18  &  14  Vict  c.  61 ;  15  &  16 
Vict  c.  54;  17  &  18  Vict  c.  16; 
19  8c  20  Vict  c.  108;  20  &  21  Vict 
c.  86;  21  &  22  Vict  c.  74;  22  Vict 
c.  8  ;  22  8c  28  Vict  c.  57. 

(fi)  9  &  10  Vict  c.  95,  s.  1.  It 
is  provided,  that  no  county  court 
shall  be  established  in  the  city  of 
London ;  which  is  otherwise  provided 
for  by  the  sker^scifurtf  as  to  which. 


vide  post,  p.  455,  n.  (/) ;  and  that 
the  courts  of  the  universities  of 
Cambridge  and  Oxford  are  not  to 
be  affected  by  the  Act  (sects.  1, 140, 
141). 

(o)  21  8c  22  Vict  c.  74. 

(  p)  9  &  10  Vict  c.  95,  8.  2.  It 
appears  by  the  Report  of  the  County 
Court  Commissioners,  81st  March, 
1855,  that  the  number  of  districts 
was  at  that  time  495.  These  were 
divided  into  sixty  circuits ;  for  each 
of  which  there  was  a  different  judge. 

(q)  9  &  10  Vict  c  95,  ss.  2,  56. 

(r)  Ibid.  s.  8. 

(*)  21  &  22  Vict  c.  74,  s.  2. 

(0  9  &  10  Vict  c.  95,  s.  8,  and 
see  sects.  9,  28,  24,  81  ;  19  &  20 
Vict  c.  108,  ss.  6—17.  A  deputy 
judge  is  allowed  in  case  of  the  ill- 
ness or  unavoidable  absence  of  the 
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and  a  suit  may  be  commenced  in  any  district  in  which  the 
defendant^  or  one  of  the  defendants,  shaQ  dwell  or  cany  on 
business  at  the  time  (u), — or  (by  leave  of  the  court)  in  any 
district  in  which  he  shall  have  dwelt  or  carried  on  business 
within  six  calendar  months  before, — or  (by  the  like  leaye) 
in  any  district  in  which  the  cause  of  action  arose,  without 
regard  to  the  place  of  residence  or  business  (x)« 

The  courts  so  constituted, — ^which  we  shall  describe,  for 
the  future,  simply  as  the  County  courts,  by  way  of  dis- 
tinction from  the  antient  or  common  law  County  court,— 
have  jurisdiction,  primarily  and  principally,  jS>r  the  re- 
covery of  small  debts  and  demands  ( y).  Their  jurisdiction 
includes  generaUy  all  personal  actions  where  the  debt, 
damage  or  demand  claimed  is  not  more  than  50/.  (z)y  whe- 
ther on  balance  of  account,  or  otherwise  (a).  But  to  this 
there  are  certain  exceptions :  for  their  jurisdiction  does  not 
extend  to  the  action  for  recovery  of  land  called  an  eject- 
ment ;  nor  to  actions  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or  to  any  toll,  fidr,  market^ 


judge  himself;  (see  9  &  10  Vict, 
c.  95,  8.  20 ;  19  &  20  VicL  c.  108, 
S8.  e— 11.) 

(»)  By  19  &  20  Vict  c.  108,  s.  18, 
it  is  provided  as  to  the  districts  of 
the  metropolitan  county  courts  there 
enumerated,  that  where  the  plaintiff 
dwells  or  carries  on  business  in  one 
of  them,  and  the  defendant  in  any 
of  the  others,  the  summons  may  be 
served  in  either  of  the  two. 

(«)  9  &  10  Vict.  c.  96,  s.  60. 

(y)  As  to  other  jurisdictions  since 
entrusted  to  the  judges  of  these 
courts,  vide  poet,  p.  402,  n.  (c). 

(s)  By  the  9  &  10  Vict.  c.  96,  the 
jurisdiction  was  limited  to  20^  ;  but 
by  18  &  14  Vict  c.  61,  was  raised 
to  60/.  The  action  of  Replevin  (as 
to  which,  vide  post,  c.  xi.)  is  pecu- 
liarly circumstanced.  It  may  be 
brought  in  a  county  court,  without 


any  limitation  as  to  amount  (See 
9  8r  10  Vict  c.  96,  s.  119;  19  &  20 
Vict  c.  108,  s.  66.) 

(a)  By  19  &  20  Vict  c.  108,  s.  24, 
the  court  has  jurisdiction  "where 
**  the  debt  or  demand  consists  of  a 
"  balance  not  exceeding  60/.,  after 
"  an  admitted  set-off  of  any  debt  or 
**  demand  claimed  or  recoverable  by 
**  the  defendant  from  the  plaintiff." 
Moreover,  by  sect  26,  if  an  action 
on  contract  be  brought  in  a  superior 
court  on  a  claim  not  exceeding  60/., 
or  reduced  to  or  under  that  amount 
«  by  payment  into  court,  payment, 
"  an  admitted  set-off,  or  otherwise," 
-—«  judge  may  in  his  discretion,  on 
the  application  of  either  party  after 
issue  joined,  order  the  issue  to  be 
tried  in  a  county  court.  (See 
Wheatcroft  v.  Foster,  1  EIL  Bl.  & 
Ell.  737.) 
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or  Other  franchise,  shall  be  bona  fide  in  questioii  (&} ;  nor  to 
actioiui  in  which  the  validity  of  any  deyise,  bequest^  or 
limitation,  nnder  will  or  settlement,  may  be  disputed  (c); 
nor  to  actions  for  a  malicioiis  prosecution,  libel,  slander, 
seduction,  or  breach  of  piomiBe  of  marriage.  Howev^ ,  ly 
agreement  in  uniting  of  both  parties,  the  jurisdictum  is  also 
made  capable  of  embracing  all  actions  whatever,  which 
may  be  farought  in  any  superior  court  of  common  law(^. 
In  order  moreover  to  promote  the  resort  to  the  county 
courts  in  cases  of  no  considerable  amount,  it  is  enacted(€), 
that  if  in  an  action  in  a  superior  court  on  contract  (/),  and 
not  being  fer  breach  of  promise  of  marriage,  the  plaintiff 
shall  recover  no  more  than  20L ; — or  if  in  an  action  in  a 
superior  court  finr  a  wrong  independent  of  contnict(^)^  and 
not  being  for  malicious  prosecution,  libel,  slander,  or  seduc- 
tion, the  plaintiff  shall  recover  no  more  than  51. ; — such 
plaintiff  shall  have  judgment  to  recover  such  sum  onig, 
without  costs;  unless  a  judge  shall  be  of  opinion  that  there 
was  sufficient  reason  fin*  bringing  the  action  in  the  superi(»r 
court  (A).  On  this  subject,  however,  it  is  material  to  re- 
mark that— where  the  plaintiff  dwells  more  than  twenty 


(b)  9  &  10  Vict.  c.  95,  s.  58. 
See  Re  Emeiy  and  Bamett,  4  C.  B. 
(N.  S.)  428.  The  coanty  court 
has  juriBdiction,  however,  to  allow 
a  plaint  and  inae  a  warrant  for 
giving  posaesgion  to  a  landlord, 
where  his  tenant  holds  over,  and 
the  rent  or  value  did  not  exeeed  50/. 
per  annum,  and  no  fine  or  preraium 
has  been  paid.  (19  fr  20  Vict.  e. 
108,  8.  50.)  Or  where  the  rent  or 
value  does  not  exceed  that  amount 
and  is  in  arrear  for  half  a  year,  and 
the  landlord  has  a  right  to  re-enter 
for  non-payment  diereof,  and  no 
sufficient  distress  is  to  be  found  on 
the  premises;  but  the  tenant  may 
stop  the  proceedings  last  mentioned 
by  payment  of  the  rent,  with  costs, 


intoeourt.    <  Ibid,  sect  52.) 

(c)  But  an  undispated  legacy,  or 
distributive  share  under  an  iattslaey 
to  the  amount  of  50/.,  may  ba  here 
recovered.  (9  &  10  Vict  c  95»  s. 
65 ;  19  &  14  Vict  c.  01.) 

(^  19  a  20  Vict  e.  106,  s.  28. 
See  also  sect  25. 

(ff)  18  ft  14  Vict  c  61,  a.  11. 

(/)  As  to  what  are  actions  "on 
contract,"  vide  poat,  e,  vii. 

(^)  As  to  what  actions  are  for 
**  wrongs  independent  of  contract," 
vide  post,  c.  vii. 

(h)  9  ft  10  Vict  e.  95,  a.  129  {  18 
ft  14  Viot.  c.  61,  SB.  11, 12;  15  ft  16 
Viet.  €.  54,  s.  4;  19  ft  20  Vict,  a 
108,8.80.  AndseeReg.QeiLE.T 
1857. 
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miles  fiom  the  deftiida2it(»);  or  where  the  cause  of  action 
did  not  arise  wholly  or  in  some  material  point  within  the 
juriBdiction  of  the  conrt  within  which  the  defendant  dwells 
or  carries  on  his  business,  at  the  time  of  the  action  being 
oommenced  (A) ;  or  (in  general)  where  anj  officer  of  the 
oomity  court  is  a  party(Z) ; — ^in  anj  of  these  cases  the 
superior  courts  hare  a  comurrmt  jurisdiction;  that  is, 
the  action  maj  be  brought  in  the  superior  courts,  at  the 
election  of  the  plaintiff,  without  any  such  peril  as  abore 
stated  with  r^ard  to  costs  (?»)• 

The  Acts  also  regulate  the  course  of  the  proceedings,*— 
&r  the  particulars  of  which  we  must  refer  to  the  enactments 
themselyes  (n).  We  may,  however,  mention  generally,  that 
the  first  step  in  any  suit  in  the  County  Court,  is  to  enter  a 
phttMt  in  a  book  kept  by  the  registrar  for  the  purpose  (o), 
which  is  followed  by  a  9umnum$,  serred  by  the  high  bailiff 
of  the  court,  on  the  defendant  (p) ;  and  upon  the  day  in 


(i)  See  Lake  «.  Butler,  6  EH.  & 
BL92|  Butler  ff.  Ablewhite,  6  a  K 
(N.  S.)  740. 

(it)  See  Bonsey  e.  Wordsworth, 
18  C.  B.  325;  Wood  v.  Perry,  S 
Bzch.  443;  Minor  «.  London  and 
Nordi  Weatam  Railway  Company, 
1C.B.(N.S.)S25. 

(0  See  Mann  «.  Bncherfleld,  Sa 
L.  J^  Q.  B.  266.  As  to  the  caae  of 
an  action  by  or  against  the  }adge  or 
officer  of  a  county  court,  see  also  19 
&  20  Vict.  c.  108,  SB.  1»— 21. 

(ill)  9  ft  10  Vict.  c.  06,  s.  128 1 
U  &  16  Vict.  G.  54,  a.  4w  (See  Richie 
f.  Salamo^  8  Esch.  59;  Waterlow 
V.  Dobaon,  8  EIL  &  BL  585;  Mason 
«k  Tucker,  4  IL  fie  N.  686.;  By  19 
&  20  Viet  o.  108,  a.  89,  it  is  also 
now  provided,  that  if,  in  an  aetion 
on  contract  commenced  in  a  County 
Court  the  plaintiff  claims  more 
than  2M.,  or  in  an  aetion  of  for/ 
(that  isy  for  wrong  independent 
of  contract)  more  than  51.,  and  the 
defendant  gives  notice  that  he  ob. 
jects  to  the  action  being  tried  in  such 


court,  and  g^ves  security  for  the 
amount  with  coats,— all  proceedings 
in  the  County  Court  shall  be  stayed. 

(n)  See  9  &  10  Vict  c.  95,  and 
the  Acts  cited  sup.  p.  d96»  n.  (si). 
See,  also^  Rules  and  Ordsrs,  wHh 
Vonna,  for  regulating  the  prac* 
tice  of  the  Comity  Courts,  made  8th 
DecembeTf  1856,  (In  pursuance  of 
19  &  20  Vict  c.  108,)  by  five  of  the 
County  Court  judges.  These  rules, 
&c.,  were  afterwards  altered  in  cer- 
tain respects  by  amendments,  dated 
8rd  January,  1859. 

(o)  9  &  10  Viet  c  95,  s.  59.  See 
In  re  Zohrab  «u  Smith,  IT  L.  J. 
(Q.  B.)  174. 

( j9)  9  &  10  Viet  c.  95,  t.  59.  By 
the  89th  of  the  <<  Rules  and  Orders," 
the  summons  is  to  be  dated  of  the 
day  on  which  the  plaint  was  entered, 
and  its  date  is  to  be  the  cestsMiiee- 
mtnt  rf  tkt  tuit.  As  to  a  special 
summona  requiring  defendant  to 
griTC  notice  of  his  intention  to  de- 
fend, see  19  &  20  Vict  c.  108,  s.  28* 
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that  behalf  named  in  the  summons  the  plaintiff  must 
appear,  and  the  defendant  must  also  appear  and  answer ; 
and  upon  answer  being  made  in  court,  the  judge  proceeds 
in  a  summary  way  to  try  the  cause  (q) ;  and,  upon  such 
evidence  —  taJcen  vivA  voce  and  upon  oath  —  as  the  par- 
ties on  either  side  shall  adduce,  gives  judgment.  And  it 
is  provided,  that  the  judge,  in  all  actions,  shall  determine 
all  questions,  as  well  of  &ct  as  of  law,  unless  a  jury  shall 
be  summoned  (r).  But  when  the  amount  claimed  exceeds 
5/.,  a  jury  may  be  summoned  at  the  requisition  either  of 
plaintiff  or  defendant ;  and  even  where  it  does  not  exceed 
5/.,  a  jury  may  be  summoned,  at  discretion  of  the  judge,  on 
application  of  either  of  the  parties  («), — such  jury  (in  either 
case)to  consist  of  five  persons  qualified  to  serve  as  jurors  in 
the  superior  courts ;  and  they  must  be  unanimous  in  their 
verdict  (Q.  When  the  judgment  is  for  the  plaintiff,  and 
the  order  for  pa3naient  is  not  complied  with,  execution  may 
issue  against  the  goods  of  the  defendant ;  or,  in  cases  of 
firaud  or  contumacy,  he  may  be  committed  to  prison  for 
forty  days(tt),  which  imprisonment  however  is  not  to 


(q)  9  fic  10  Vict  c.  95,  8.  74. 
There  are  some  few  ipecial  matters 
of  defence,  on  which,  if  the  defendant 
intends  to  rely,  he  must  give  notice 
in  writing  of  them  five  days  before 
the  return  of  the  summons.  (Ibid, 
s.  76.) 

(r)  Ibid.  s.  69. 

(«)  Ibid.  s.  70. 

(0  Ibid.  ss.  72,  78. 

(»}  9  fc  10  VicL  c.  95,  ss.  94,  98, 
99.  The  defendant  is,  however, 
first  summoned  to  show  cause  why 
he  did  not  pay:  and  by  22  &  23 
Vict.  c.  57,  it  shall  not  be  lawful 
for  the  judge  to  commit  the  party 
summoned  for  not  attending  as  re- 
quired by  the  summons,  or  alleging 
a  sufficient  excuse,  unless  it  shall 
appear  to  his  satisfaction  that  such 
party,  if  a  defendant,  on  incurring 
the  debt  or  liability,  obtained  credit 


on  £dse  pretences,  or  by  means  of 
firand,  or  breach  of  trust,—  or  wil- 
fully incurred  such  debt  or  liability 
without  having  at  the  time  a  reason- 
able expectation  of  being  able  to 
pay  or  discharge  the  same,~or  shall 
have  made  gift,  delivery  or  transfer 
of  any  property,  or  charged,  re- 
moved or  concealed  the  same,  with 
intent  to  defivud  his  creditors  or 
any  of  them,— or  has  had  since  the 
judgment  sufficient  means  and  abi- 
lity to  pay,  either  altogether  or  by 
any  instalments  which  the  court  has 
ordered,  and  shall  have  reftmed  or 
neglected  to  do  so.  And  in  reference 
to  the  last  ground  for  commitment,  it 
has  been  since  enacted  (by  24  &  25 
Vict  c.  134,  s.  105),  that  the  judge 
is  to  take  into  his  consideration  all 
the  debts  and  liabilities  of  the  per- 
son summoned,  and  his  conduct  in 
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operate  as  an  extinguishment  of  the  cause  of  action.  And 
if  the  amount  recovered  (exclusive  of  costs)  exceeds  20/., 
and  there  are  no  goods,  the  judgment  may  be  removed 
into  a  superior  court,  and  there  enforced  by  the  same 
modes  of  execution  as  a  judgment  originally  obtained 
there  (x). 

Finally,  we  may  observe  that  it  is  competent  to  the 
judge  trying  the  cause,  to  direct  that  there  shall  be  a  new 
trial  if  he  so  think  fit,  lipon  such  terms  as  he  shall  think 
reasonable  (y).  And  also,  that  when  the  debt  or  damage 
claimed  is  above  20/.,  an  appeal  lies  fi'om  the  decision  of 
the  county  court  judge,  upon  any  matter  of  law  (z),  or 
upon  the  admission  or  rejection  of  any  evidence,  to  any 
of  the  superior  courts  at  Westminster :  and  that  such 
appeal  is  to  be  heard  in  term  time,  by  the  fiill  court,  or, 
out  of  term,  by  any  two  or  more  of  the  judges  sitting  as  a 
court  of  appeal  (a).  But  the  appellant  must  give  security 
for  the  costs  of  the  appeal,  and  if  he  be  defendant,  for 
the  amount  also  of  the  judgment ;  and  no  appeal  will 
lie,  if  before  the  decision  is  pronounced  both  parties 
agree  in  writing  that  the  decision  of  the  judge  shall  be 
final  (i). 

In  addition  to  the  jurisdiction  already  mentioned,  the 

dispoging  of  his  money  or  property  &  EU.  123. 

since  the  judgment.    On  the  other  (a)  13  &  14  Vict  c.  61,  s.  14  ; 
hand,  it  is  to  be  observed,  that  a  15  &  16  Vict.  c.  54,  s.  2;  19  &  20 
person  found  to  be  in  prison  solely  Vict  c.  108,  s.  68.    As  to  the  appeal 
by  authority  of  a  judge  under  8  &  9  under   these    provisions,  see    The 
Vict.  c.  127,  or  9  &  10  Vict.  c.  95,  London  and  North  Western  Rail- 
is  not  entitled  to  the  benefit  of  the  way  Company,  app.  v.  Grace,  resp., 
98th,  100th,  or  101st  section  of  24  &  2  C.   B.   (N.  S.)  555;  Warner  v. 
25  Vict  c.  134.  Riddeford,   4   C.  B.   (N.  S.)   180 ; 
(x)  9  &  10  Vict  c.  95,  s.  103  ;  Stone  v.  Dean,  1  Ell.  BI.&  £11.  504. 
12  &  13  Vict  c.  101,  s.  1 ;  19  &  20  (b)  19  &  20  Vict.  c.  108,  s.  69. 
Vict  c  108,  B.  49.    As  to  execu-  As  to  costs  in  County  Courts,  see 
tions  in  a  superior  court,  see  Index  19  &  20  Vict  c.  108,  ss.  S3 — 37, 
to  the  present  volume,  in  tit,  "  Exe-  with  the  Scale  of  Costs  made  there- 
cution."  under.     As  to  writs  of  certiorari,  or 
(y)  9  &  10  Vict.  c.  95,  s.  89.  prohibition,  or  mandamus,   to   those 
(«)  See  Carr  ».  Shinger,  1  Ell.  Bl.  courU,  ss.  38—44,  49,  67. 
VOL.  III.  D  D 
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judges  of  the  county  courts  have  a  variety  of 'others, — 
comprising  some  of  an  original,  and  others  of  an  auxiliary 
kind;  but  as  they  are  numerous  and  imconnected  with 
the  main  object  of  these  courts,  viz.  the  recovery  of  small 
debts  and  demands,  no  specific  accoimt  of  them  can  here 
be  attempted  (c). 

These  several  species  of  courts,  though  c<Hifined  to  par- 
ticular localities,  have  nevertheless  been  considered  in  this 
place  under  the  head  of  courts'  of  general  jurisdiction, 
because  dispersed  generally  throughout  the  realm;  but 
other  courts  &I1  under  the  same  head,  which  are  not  limited 
to  any  one  lordship,  hundred,  county,  or  district, — ^their 
jurisdiction  being  applicable  to  the  whole  kingdom  at  large. 
Of  which  sort  is, 

IV.  The  Court  of  Exchequer, — ^the  origin  of  which  is 
as  follows : — [By  the  antient  Saxon  constitution  there  was 
only  one  superior  court  of  justice  in  the  kingdom ;  and 
that  court  had  cognizance  both  of  civil  and  spiritual 
causes ;  riz,,  the  wittencLgemote  or  general  council  (d),  which 
assembled  annually  or  oftener,  wherever  the  king  kept  his 

(e)  The  following  enactments  con-  Amendment  Act)  ;~e.  63  (Friendly 
fer  miscellaneoiiB  jurisdiction  on  the  Societies  Act);— c.  67  (Summary 
judges  of  the  County  Courts,  in  re-  Procedure  on  bills  of  exchange  and 
ference  to  their  several  objects:—  promissory  notes  Act;— c.  121  (The 
9&  10  Vict  c.  95,  s.  66;  18  &  14  Nuisances  Removal  Act  for  Eng- 
Vict  c.  61,  B.  1  (as  to  shares  under  an  land,  1855) ;  — c,  122  (The  Metro- 
intestacy  and  legacies);— 14  &  15  politan  Building  Act,  1855);  — 19 
Vict.  c.  52  (The  Absconding  Debtors  &  20  Vict.  c.  47  (Joint  Stock  Com- 
Arrest  Act,  1851);— 15  &  16  Vict  panies  Act,  1856);— c.  108,  s.  73 
c.  81  (The  Industrial  and  Provident  (as  to  Receiving  Acknowledgments 
Societies  Act,  1852);— 16  &  17  Vict  of  Married  Women)  ;-21  &  22  Vict, 
c.  51  (The  Succession  Duties  Act,  c.  70,  s.  8  (The  Designs  Act,  1858); 
1 855) ;— c.  107  (The  Customs  Act,  — c.  95,  ss.  10,  IS  (as  to  Probates  and 
1853)  ;-c.  187  (The  Charitable  Administrations) ;— 23  &  24  Vict. 
Trusts  Act,  1853) ;-  17  &  18  Vict.  c.  186  (The  Charitable  Trusts  Act, 
c.  104  (The  Merchant  Shipping  Act,  1860) ;— 24  &  25  Vict.  c.  134  (The 
1854);— c.  112  (The  Literary  and  Bankruptcy  Act,  1861). 
Scientiflc  Institutions  Act,  1854)  ;-^  {d)  See  an  account  of  it,  Turner, 
18  &  19  Vict  c.  32  (Stannary  Courts  Hist  Ang.  Sax,  vol.  iii.  p.  177,  «th  ed. 
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[Christmas,  Easter  or  Whitsuntide,  as  well  to  do  private 
justice  as  to  consult  upon  public  business.  At  the  Con- 
quest the  ecclesiastical  jurisdiction  was  diverted  into  an- 
other channel;  and  the  Conqueror,  fearing  danger  from 
these  annual  parliaments,  contrived  also  to  separate  their 
ministerial  power,  as  judges,  from  their  deliberative,  as 
counsellors  to  the  crown.  He  therefore  established  a  con- 
stant court  in  his  own  hall,  thence  called  by  Bracton  (« ), 
and  other  antient  authors,  aula  regia  or  aula  regis.  This 
court  was  composed  of  the  king's  great  officers  of  state 
resident  in  his  palace,  and  usually  attendant  on  his  person: 
such  as  the  lord  high  constable  and  lord  mareschal,  who 
chiefly  presided  in  matters  of  honour  and  of  arms ;  deter- 
mining according  to  the  law  military  and  the  law  of 
nations.  Besides  these,  there  were  the  lord  high  steward 
and  lord  great  chamberlain ;  the  steward  of  the  household; 
the  lord  chancellor,  whose  peculiar  business  it  was  to  keep 
the  king's  seal,  and  examine  all  such  writs,  grants  and 
letters  as  were  to  pass  under  that  authority ;  and  the  lord 
high  treasurer,  who  was  the  principal  adviser  in  all  mat- 
ters relating  to  the  revenue.  These  high  officers  were 
assisted  by  certain  persons  learned  in  the  laws,  who  were 
called  the  king's  justiciars  or  justices ;  and  by  the  greater 
barons  of  parliament,  all  of  whom  had  a  seat  in  the  aula 
regia,  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty.  All 
these,  in  their  several  departments,  transacted  all  secular 
business,  both  criminal  and  civil,  and  likewise  the  matters 
of  the  revenue ;  and  over  all  presided  one  special  magis- 
trate, called  the  chief  justiciar,  or  capitalis  justiciarius 
totius  Anglice;  who  was  also  the  principal  minister  of 
state,  the  second  man  in  the  kingdom,  and,  by  virtue  of 
his  office,  guardian  of  the  realm  in  the  king's  absence. 
And  this  officer  it  was  who  principally  determined  all  the 
vast  variety  of  causes  that  arose  in  this  extensive  jurisdic- 
tion J  and,  from  the  plenitude  of  his  power,  grew  at  length 

(0  Lib.  3,  tT.  l,c.7. 
D  D  2 
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[both  obnoxious  to  the  people  and  dangerous  to  the  govern- 
ment which  employed  him  (/). 

This  great  universal  court  being  bound  to  follow  the 
king's  household  in  all  his  progresses  and  expeditions,  the 
trial  of  common  causes  therein  was  found  very  burthen- 
some  to  the  subject.  Wherefore  King  John,  who  dreaded 
also  the  power  of  the  justiciar,  very  reaffly  consented  to 
that  article  which  now  forms  the  eleventh  chapter  of  Magna 
Charta,  and  enacts,  that ''  communia  placita  non  seqtiantur 
curiam  regisy  sed  teneantur  in  aliquo  loco  certo  "  {g).  This 
certain  place  was  established  in  Westminster  Hall,  the  place 
where  the  aula  regis  originally  sat,  when  the  king  resided 
in  that  city ;  and  there  it  hath  ever  since  continued.  And 
the  court  being  thus  rendered  fixed  and  stationary,  the 
judge  became  so  too,  and  a  chief,  with  other  justices,  of 
the  Common  Pleas,  was  thereupon  appointed ;  with  juris- 
diction to  hear  and  determine  all  pleas  of  land,  and  injuries 
merely  civil  between  subject  and  subject.  Which  critical 
establishment  of  this  principal  court  of  common  law,  at 
that  particular  juncture  and  that  particular  place,  gave  rise 
(as  formerly  explained)  to  the  inns  of  court  in  its  neigh- 
bourhood ;  and,  thereby  collecting  together  the  whole  body 
of  the  common  lawyers,  enabled  the  law  itself  to  withstand 
the  attacks  of  the  canonists  and  civilians,  who  laboured  to 
extirpate  and  destroy  it. 

The  aula  regia  being  thus  stripped  of  so  considerable 
a  branch  of  its  jurisdiction,  and  the  power  of  the  chief  jus- 

(/)  SpeliD.   GI.   331,  332,  333;  "depending;  but  all  were  then  re- 

Oilb.  HisL  C.  P.  Introd.  17.  ''ferred  to  the  sole  cognizance  of 

(^)  Vide  sup.  vol.  I.  p.  16.   "This  "the    parliament  and  its  learned 

"precedent"  (says  Blackstone,  vol.  "judges.    (Mod.    Un.  Hist,  xxiiu 

iii.  p.  89)  "  was  soon  after  copied  by  "  396.)    And  thus  also,  in  1495,  the 

'«  King  Philip  the  Fair,  in  France,  "  Emperor    Maximilian    the    first, 

"  who  about  the  year  1302  fixed  the  "  fixed  the  imperial  chamber  (which 

«  parliament  of  Paris  to  abide  con-  "  before  always  travelled  with  the 

"stantlyin  that  metropolis;  which  ''court  and  household)  to  be  con- 

"  befos^  used  to  follow  the  person  of  *«  stantly    held    at    Worms,     from 

«*  tlflhnrg  wherever  he  went,  and|iu  "  whence  it  was  afterwards  trans- 

^  which  he  himself  used  frequently  "lated   to  Spire."       (Ibid.    xxix. 

"  to  decide  the  causes  that  were  there  467. ) 
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[ticiar  being  also  considerably  curbed  by  many  articles  in 
the  great  charter,  the  authority  of  both  began  to  decline 
apace  under  the  long  and  troublesome  reign  of  King  Henry 
the  third.  And  in  fiirther  pursuance  of  this  example,  the 
other  several  offices  of  the  chief  justiciar  were,  imder 
Edward  the  First  (who  new  modelled  the  whole  frame  of 
our  judicial  polity)  subdivided  and  broken  into  distinct 
courts  of  judicature.  A  court  of  chivalry  was  erected, 
over  which  the  constable  and  mareschal  presided ;  as  did 
the  steward  of  the  houshold  over  another,  constituted  to  ^ 

regulate  the  king's  domestic  servants.  The  high  steward, 
with  the  barons  of  parliament,  formed  an  august  tribunal 
for  the  trial  of  delinquent  peers ;  and  the  barons  reserved  • 

to  themselves  in  parUament  the  right  of  reviewing  the  sen- 
tences of  other  courts  in  the  last  resort.  The  distribution 
of  common  justice  between  man  and  man  was  thrown  into 
so  provident  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  check  upon  each  other:  the  Court  of 
Chancery  issuing  all  original  writs  under  the  great  seal  to 
the  other  courts :  the  Exchequer  managing  the  king's  re- 
venue ;  the  Common  Pleas  being  allowed  to  determine  all 
causes  between  private  subjects ;  and  the  Court  of  King's 
Bench  retaining  all  the  jurisdiction  which  was  not  cantoned 
out  to  other  courts,  and  particularly  the  sole  cognizance  ef 
pleas  of  the  crown,  or  criminal  causes  (A).] 

The  Court  of  Exchequer,  then,  (to  which  our  attention 
is  at  present  particularly  directed,)  was  at  first  [intended 
principally  to  order  the  revenues  of  the  crown,  and  to  re- 
cover the  king's  debts  and  duties  (i) ;]  though  it  has  since 

(A)  The  King's  Bench  had  also  Geo.  4  &  1  Will.  4,  c.  70,  8.  8,  such 

assigned  to  it  the  superintendence  errors  in  the  Common  Pleas  or  Ex- 

of  both  the  other  superior  courts:  chequer,  as  well   as  those  in   the 

as,  after  judgment  given  by  either  of  King's   Bench  itself,  are   now  re- 

these,  it  was  to  the  King's  Bench  dressed  exclusively  in  a   court  of 

that  recourse  was  to  be  had  to  cor-  separate  jurisdiction,  viz.,  the  Court 

rect  any  error  in  law  that  might  be  of  Exchequer  Chamber, 
found  in  the  proceedings.    And  this  (t)   4  Inst.  103 — 116;    see   At- 

superiority    it   continued  to  retain  torn ey- General  r.  Sewell,  4  Mee.  & 

until  a  recent  period;  but  by   11  W.  77. 
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acquired,  and  originally  by  usurpation  (n),  the  additional 
character  of  an  ordinary  court  of  justice  between  subject 
and  subject.  [It  is  called  the  Exchequer  {Scaccariam), 
from  the  chequed  cloth,  resembling  a  chess-board,  which 
corered  the  table  there,  and  on  which,  when  certain  of  the 
king's  accounts  were  made  up,  the  sums  were  marked  and 
scored  with  coimters.  It  consists  of  two  divisions,  the 
Receipt  of  the  Exchequer  (o),  which  manages  the  royal 
revenue,]  and  which  is  not  material  to  our  present  purpose ; 
[and  the  Court ,  or  judicial  part  of  it.] 

This  court  was,  from  the  time  of  the  separation  of  the 
Exchequer  from  the  aula  regia  down  to  a  very  recent  period, 
[subdivided  into  a  court  of  equity  and  a  court  of  com- 
mon law(p).]  But  by  statute  5  Vict.  c.  5,— reciting  that 
the  business  of  the  latter  branch,  or  plea  side,  of  the  court 
had  greatly  increased,  and  that  the  judges  thereof  might 
advantageously  be  relieved  from  the  equity  business, — all 
the  power  and  jurisdiction  of  the  Exchequer,  as  a  court 
of  equity,  or  otherwise  than  as  a  court  of  law  or  court  of 


(n)  The  nature  of  this  usurpation 
was  as  follows : — By  the  original 
constitution  of  this  court,  to  which  it 
was  incident,  (as  stated  in  the  text,) 
to  call  the  king's  farmers  and  debtors 
to  account,  such  parties  as  these  were 
privileged  in  their  turn  to  sue  and 
implead  all  manner  of  persons  in 
the  same  court  that  they  were  them- 
selves thus  called  into.  For  this 
purpose  they  resorted  to  a  writ 
called  a  quo  minus,  in  which  the 
plaintiff  suggested  that  he  was  the 
king's  farmer  or  debtor,  and  that 
the  defendant  had  done  him  the 
injury  or  damage  complained  of,  quo 
minus  si{fficiens  existit,  by  which  he 
IS  the  less  able  to  pay  the  king  his 
debt  or  rent.  Afterwards,  and  by 
gradual  connivance,  this  surmise  of 
being  debtor  to  the  king  was  allowed 
to  be  inserted  by  persons  who  did 


not  really  stand  in  that  capacity  ; 
and  came  to  be  considered  as  mere 
words  of  course,  so  as  to  open  the 
court  to  all  the  nation  equally. 
The  same  fiction  was  permitted  on 
the  equity  side  of  the  court ;  where 
any  person  might  file  a  bill  against 
another  upon  a  bare  sugrgestion  that 
he  was  the  king's  accountant, — a 
suggestion  which  was  never  contro- 
verted. This  usurpation,  as  well 
as  the  analogous  one  in  the  Queen's 
Bench,  (to  be  hereafter  noticed,) 
Jong  since  ripened  into  an  indefeasi- 
ble and  unquestionable  title.  And 
at  length,  by  2  Will.  4,  c.  89,  the 
writ  of  quo  minus  was  abolished ;  and 
a  new  method  substituted,  g'iving  a 
direct  and  proper  jurisdiction  to  Mb 
court. 

(o)  Vide  sup.  vol.  II.  bk.  iv.c.  vii. 

(/))  See  3  Bl.  Cora.  45. 
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revenue  imcomiected  with  equity,  was  transferred  to  the 
Court  of  Chancery  (q).  The  Court  of  Exchequer  is  now 
therefore  a  court  of  revenue  and  a  court  of  common  law 
only  (r).  In  the  former  capacity  it  ascertains  and  enforces^ 
by  proceedings  appropriate  to  the  case,  the  proprietary 
rights  of  the  Crown  against  the  subjects  of  the  realm  {s) ; 
in  the  latter,  it  administers  redress  between  subject  and 
subject,  in  all  actions  whatever ;  except  in  the  few  species 
of  real  actions,  which  still  survive  the  general  demolition  of 
that  class.  It  is  a  court  of  record ;  and  its  judges  are  at 
present  five  in  number,  consisting  of  one  chief  baron  and 
four  puisne  baranSf  as  in  this  court  the  judges  are 
termed  (^).  Proceedings  in  error, — that  is,  proceedings 
to  correct  any  error  that  may  be  found  in  the  judgment  of 


(q)  As  to  the  equitable  jurisdic- 
tion of  the  Exchequer  as  a  court  of 
revenue  since  this  statute,  see  Attor- 
ney.General  v.  Hallett,  15  Mee.  & 
W.  687.  By  5  &  6  Vict  c.  86,  cer- 
tain offices  on  the  revenue  side  are 
abolished ;  and  the  business  thereto- 
fore  transacted  therein  is  transferred 
to  her  majetty^t  remembrancer  in  the 
Exchequer,  See  also  22  &  23  Vict. 
c.  21y  regulating  the  office  of  Queen*s 
remembrancer,  and  amending  the 
practice  and  procedure  on  the  re- 
venue side  of  the  Court  of  Exche- 
quer. Under  this  last  Act  "  general 
rules "  were  issued,  which  will  be 
found  printed  in  the  6th  volume  of 
the  Exchequer  Reports. 

(r)  For  regulations  of  the  officers 
of  this  court  on  the  plea  side,  see 
2&8  WiU.  4,c.  110. 

(#)  See  18  &  19  Vict  c  90,  as- 
similating  the  practice  as  to  giving 
and  receiving  costs  in  proceedings 
instituted  on  behalf  of  the  Crown, 
in  matters  relating  to  the  public 
revenue,  to  that  which  obtains  in 
suits  between  subject  and  subject; 


and  for  amending  the  procedure  and 
practice  on  Crown  suits  in  the 
Court  of  Exchequer.  It  may  be 
remarked,  that  in  any  case  in  which 
the  profit  of  the  Crown  comes  in 
question,  a  cause  commenced  in 
another  court  may,  on  the  applica- 
tion of  the  attorney-general,  be 
removed  into  the  Exchequer.  (See 
Attorney  .General  v.  Hallett,  16  Mee. 
&  W.  97  ;  Adams  v.  Freemantle,  2 
Exch.  463  ;  23  &  24  Vict  c.  34,  s.  4.) 
(0  Mr.  Selden  (Tit.  of  Hon.  2, 
5,  16,)  conjectures  the  judges  of 
this  court  '<to  have  been  antiently 
"  made  out  of  such  as  were  barons 
'*  of  the  kingdom  or  pariiamentary 
'*  barons,  and  thence  to  have  derived 
"  their  name;"  and  Blackstone  (voL 
iii.  p.  45,)  adds  that  **  this  coi^ec- 
'*  ture  receives  great  strength  from 
"  Bracton*s  explanation  of  Magna 
"  Charta,  c.  14,  which  directs  that 
"  the  earls  and  barons  be  amerced 
"  by  their  peers,  that  is,  by  the 
**  barons  of  the  Exchequer."  (Bract. 
I.  8,  tr.  2,  c.  1,  8.  3.) 
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this  court, — may  be  taken  into  the  Court  of  Exchequer 
Chamber  ;  to  which  we  shall  have  occasion  more  particu- 
larly to  advert  in  the  course  of  the  present  chapter. 

V.  The  Court  of  Common  Pleas  (ti), — or,  as  it  is  some- 
times technically  called,  the  Court  of  Common  Bench, — 
whose  origin  has  been  already  explained  (»),  is  also  a  court 
of  record ;  and  in  that  capacity  takes  c(^nizance  of  all 
actions  between  subject  and  subject,  without  exception; 
including  formerly  the  extensive  class  of  real  actions,  of 
which  it  still  retains  the  few  surviving  species.  And  over 
remedies  of  this  kind,  (which  formerly  excelled  all  others 
in  importance,)  it  has  always  exercised  an  exclusive  juris- 
diction; as  it  did  also  over  fines  and  recoveries,  while  these 
modes  of  assurance  existed,  and  still  does,  over  the  forms 
of  conveyance  now  substituted  for  them(u7).  For  these 
reasons,  and  also  because  its  authority  in  these  matters  was 
original  and  not  usurped,  (as  in  the  case  of  the  Exchequer 
and  Queen's  Bench,)  it  has  always  been  considered  as  the 
principal  seat  of  learning  relative  to  ordinary  actions  be- 
tween man  and  man,  and  is  styled  by  Lord  Coke,  the  lock 
and  key  of  the  common  law  {x).  It  has  no  authority, 
however,  like  the  Exchequer,  in  matters  relating  to  the 
revenue.  The  judges  are  at  present  five  in  number, — one 
chief  and  four  puisnfi  justices ;  and  from  their  decision 
proceedings  in  error  may  be  taken  into  the  Exchequer 
Chamber. 

VI.  [The  Court  of  Queen's  Bench  (y) — so  called  because 

(tt)  See  8  &  9  Vict.  c.  34,  abolish-  appeal  from  the  barristers  appointed 

ing  the  separate  seal  office  of  the  to  revise  the  lists  of  parliamentary 

Courts  of  Queen's  Bench  and  Com.  voters  (see  6  &  7  Vict  c.  18) ;  and 

mon  Pleas;  and  18  &  14  Vict  c.  75,  in  cases  arising  under  the  Railway 

as  to  the  fees  to  be  received  by  cer-  and  Canal  TraflSc  Act,  1853  (17  &  18 

tain  officers  of  the  Common  Pleas.  Vict  c.  31). 

(v)  Vide  sup.  p.  405.  (x)  4  Inst.  99. 

(w)  This  court  has  now  also  an  (y)  This  court  is  called  the  King's 

exclusive   jurisdiction   in  cases  of  Bench  in  the  reign  of  a  king;  and 


CH.  IV.  —OF  THE  COURTS  OF  COMMON  LAW  AND  EQUITY.  409 

[the  sovereign  used  formerly  to  sit  there  in  person  (z)y — 
the  style  of  the  court  still  being  coram  ipso  rege)']^  or  coram 
ipsd  regindy—iB  also  a  court  of  record,  and  the  [supreme 
court  of  common  law  in  the  kingdom :  consisting  of  a  chief 
justice  and  four  puisne  justices,  who  are,  by  their  olBice,  the 
sovereign  conservators  of  the  peace,  and  supreme  coroners 
of  the  land.  Yet,  though  the  sovereign  himself  used  to  sit 
in  this  court,  and  still  is  supposed  so  to  do,  he  did  not, 
neither  by  law  is  he  empowered  (a)  to,  determine  any  cause 
or  motion  but  by  the  mouth  of  his  judges,  to  whom  he  has 
committed  his  whole  judicial  authority  (i). 

This  court,  which  (as  we  have  seen)  is  the  remnant  of 
the  aula  regia,  is  not,  nor  can  be,  from  the  very  nature 
and  constitution  of  it,  fixed  to  any  certain  place,  but  may 
follow  the  sovereign's  person  wherever  he  goes ;  for  which 
reason  all  process  issuing  out  of  this  court  in  the  sovereign's 
name  is  returnable  "  ubicunque  fuerimus  in  Anglia.^^  It 
hath  indeed,  for  some  centuries  past,  usually  sat  at  West- 
minster, being  an  antient  palace  of  the  crown ;  but  might 
remove  with  the  sovereign  to  York  or  Exeter,  if  he  thought 

during  the  protectorate  of  Cromwell  by  his  judges  that  he  could  not  de- 

it  was  styled  the  Upper  Bench.  ij^er  an  opinion. 

The  Bail  Court  is  a  branch  of  Uiis  (b)  4  Inst  71.    Lord  Coke  says, 

court,  constituted  under  11  Geo.  4  that  the  words  in  Magna  Charta,  c. 

&  1  Will.  4,  c.  70,  s.  1.  29,  ^*nec  super  eum  ibimut,  nee  super 

(z)  4  Inst.  73.  eum  ntiitemus  nisi,  Sfc,,*'  signify  that 

(a)  The  king  used  to  decide  causes  we  shall  not  sit  in  judgment  our- 

in  person,  in  the  Aula  Regia.  **In  cm-  selves,  nor  send  our  commissioners 

rid  domini  regis  ipse  in  propria  persona  or  judges  to  try  him.     ( 2  Inst  4& ) 

jura  ifecernf/."— (Dial,  de  Scacch.  But  that  this  is  an  erroneous  con- 

1.  i  s.  4.)      After  its   dissolution,  struction  of   these  words,  appears 

Edward  the  fourth,  in   the  second  from  the  Magna  Charta  granted  by 

year  of  his  reign,  sat  in  the  Court  King  John  in  the  sixteenth  year  of 

of  King's  Bench  three  days  together,  his  reign,  which  is  thus  expressed  : 

but  probably  not  for  the  purpose  **  Nee  super  eos  per  vim  velperarma 

of  acting  as  a  judge.     (See  Chris-  ibimus,  nisi  per  legem  regni  nostri,  vel 

iian*s  Black,  vol.  iii.  p.  41  (n.),  and  per  judicium  parium  tuorumr     (See 

Henry's  Hist,  of  Great  Britain,  vol.  Introd.  to  Blackstone's    Mag.  Ch. 

V.   p.  382.)     And,  in  later  times,  p.  xiii.— Christian's  Bl,  vol.  iii.  p. 

James  the  first  is  said  to  hare  sat  p.  41,  (n.)) 
there  in  person,  but  was  informed 
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[proper  to  command  it  And  we  find  that,  after  Edward 
the  first  had  conquered  Scotland,  it  actually  sat  at  Rox- 
burgh (rf).]  And  it  is,  moreover,  [especially  provided  in  the 
ArticuK  super  Chartas  («),  that  the  king's  chancellor,  and 
the  justices  of  his  bench,  shall  follow  him,  so  that  he  may 
have  at  all  times  near  unto  him,  some  that  be  learned  in 
the  laws. 

The  jurisdiction  of  this  court  is  very  high  and  transcend- 
ant.  It  keeps  all  inferior  jurisdictions  within  the  bounds 
of  their  authority,  and  may  either  remove  their  proceed- 
ings to  be  determined  here,  or  prohibit  their  progress  below. 
It  superintends  aU  civil  corporations  in  the  kingdom.  It 
commands  magistrates  and  others  to  do  what  their  duty 
requires,  in  every  case  where  there  is  no  other  specific 
remedy.  It  protects  the  liberty  of  the  subject,  by  speedy 
and  summary  interposition.  It  takes  cognizance  both  of 
criminal  and  civil  causes ;  the  former  in  what  is  called  the 
crown  side  or  crown  office  (/) ;  the  latter  in  the  plea  side 
of  the  court  (5').  The  jurisdiction  of  the  crown  side  it  is 
not  our  present  business  to  consider; — that  will  be  more 
properly  discussed  in  the  ensuing  volume.  But  on  the 
plea  side,  or  dvil  branch,]  it  enjoys,  (though  originally  by 
usurpation,  as  in  the  case  of  the  Exchequer,)  a  general  jiuis- 
diction  and  cognizance  over  all  actions  between  subject 
and  subject,  those  of  the  real  class  only  excepted  (A).     It 


(J)  M.  20, 21  Edw.  1 ;  Hale,  Hist  crown  side  of  the  Queen's  Bench, 

C.  L.  200.    Blackstone  adds  here,  and    regulating    the    crown   office, 

(vol.  iti.  p.  42,) "that  the  moveable  This  Act  has  been  since  amended 

**  quality  of  this  court,  as  well  as  its  by  23  &  24  Vict  c.  54. 

<*  dignity  and  power,  are  fully  ex-  [g)  See  6  Geo.  4,  c.  82,  to  abo- 

<*  pressed  by  Bracton,  when  he  says  lish  the  sale  of  offices  in  the  Court 

"  (Lib.  3,  c  10)  that  the  justices  of  of  King's  Bench,  &c. 

<<  this  court  are  '  capilalet,  generalet,  (A)  The  usurpation  of  the  Queen's 

" perpetui,  et  mqforts J  a  latere  regit  Bench  originated  as  follows:— The 

"  reiidentes ;  qui  omnium  aliorum  cor-  jurisdiction   of  this   court  in   civil 

'*  rigere  tenentur  injuria*  et  erroret,*  **  actions  was  formerly    confined   to 

{e)  28  Edw.  1,  c.  5.  actions  of  trespass,  or  other  injury 

(/)  See  6  &  7  Vict  c.  20,  for  alleged  to  be  committed  tn  ei  armis. 

abolishing  certain    offices    on    the  But  this  court  might  always  have 


CH.  IV. — OF  THE  COURTS  OF  COM3iON  LAW  AND  EQUITY.  411 

does  not  meddle  however  with  matters  of  revenue.  Pro- 
ceedings in  error  may  be  taken  from  this  court,  into  the 
Exchequer  Chamber  (i). 

The  three  courts  last  enumerated,  when  mentioned  col*-* 
lectively,  are  usually  described  as  the  Superior  courts  of 
the  common  law  (J):  or  when  taken  in  connection  with 
the  Court  of  Chancery,  to  be  presently  mentioned,  as  the 
Superior  courts  generally,  or  the  Courts  at  Westminster : 
where  they  are  all  in  &ct  holden.      And  by  these  appella- 


held  plea  of  any  cWil  action  (other 
than  actions  real), — provided  the 
defendant  was  an  officer  of  the  court, 
or  in  the  custody  of  the  marshal, 
that  is,  of  the  prison  keeper  of  the 
court.  To  make  this  privilege 
available  against  any  defendant,  the 
fiction  was  invented  of  surmising, 
that  the  defendant  had  committed 
a  breach  of  the  peace  in  Middlesex 
or  any  other  county  in  which  the 
court  sat,  and  in  which  it  was  con- 
sequently held  to  possess  an  extra- 
ordinary criminal  jurisdiction ;  and 
by  aid  of  this  false  suggestion,  a 
writ,  called  a  bill  of  Middlesex,  or  a 
writ  of  latitat  founded  on  a  bill  of 
Middlesex  (as  the  case  might  be), 
was  issued  against  him ;  by  virtue  of 
which  he  was  supposed  to  be  com- 
mitted to  the  custody  of  the  marshal, 
so  as  to  bring  him  within  the  ju.is- 
diction  of  the  court  as  to  any  per- 
sona] action.  Where  the  proceeding 
was  against  a  prisoner  (whether  by 
aid  of  .these  fictions  or  otherwise), 
or  against  an  oflicer  of  the  court, 
the  action  was  said  to  be  commenced 
by  bill.  But  in  other  causes  the  com- 
mencement was  by  an  original  writ  ; 
that  is,  a  writ  out  of  the  Court  of 
Chancery,    under    the    great    seal. 


Both  of  these  modes  of  proceeding 
were  abolished  by  the  effect  of  2 
Will  4,  c  89,  and  a  new  method 
substituted,  giving  to  this  court  as 
well  as  to  the  Court  of  Exchequer 
(vide  sup.  p.  406,  n.),  a  direct  and 
proper  jurisdiction  in  ordinary  suits, 
instead  of  that  usurped  (though 
well  established)  one  which  they 
had  previously  exercised. 

(t)  This  is  the  case  not  only  in  ac- 
tions first  commenced  in  tiie  Queen's 
Bench,  but  also  upon  judgments  in 
the  Queen's  Bench  upon  error  from 
a  county  palatine.  (Nesbit  e.  Rish- 
ton,  9  A.  &  E.  426.)  It  is  the  case, 
also,  where  error  is  brought  upon  an 
indictment  (R.  v.  Wright,  1  A.& 
E.  484.) 

{J)  The  legislature  has  latterly 
adopted  this  appellation.  (See  11 
Geo.  4  &  1  Will.  4,  c.  58;  8  &  4 
Will.  4,  c.  42 ;  1  &  2  Vict  c  100 ; 
9  &  10  Vict,  c  95,  s.  78;  22  &  28 
Vict  c.  68,  8.  5,  &c.)  The  term  of 
a  superior  court,  however,  in  its  more 
antient,  strict  and  technical  applica- 
tion, has  a  wider  meaning,  and 
embraces  the  courts  of  the  counties 
palatine.  (Peacock  v.  Bell,  1  Saund. 
73) 
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tions  they  are  usually  distinguished  from  the  courts  of 
special  jurisdiction,  of  which  we  are  to  speak  hereafter ; 
and  also  fix)m  the  court  baron,  hundred  court,  and  county 
court,  of  which  we  spoke  at  the  beginning  of  this  chapter ; 
all  of  which  are  described  as  Inferior  courts,  though  discri- 
minated from  each  other,  as  being  either  of  record,  or  not 
of  record  (Z).  The  judges  of  these  superior  courts  of  the 
common  law  are  also  often  popularly  called,  byway  of  pre- 
eminence, the  Judges  of  the  Land^  or  simply  the  Judges{m) ; 
and  though  inferior  in  rank  to  the  chief  judge  of  the  Court 
of  Chancery,  (or  lord  chancellor,)  they  are  of  high  dignity 
and  precedence, — taking  rank  before  baronets  (n),  and 
being  the  constitutional  advisers  of  the  House  of  Lords,  on 
matters  of  law.  They  are  at  present,  as  we  have  seen, 
fift^een  in  number,  that  is,  five  for  each  court;  but  the 
number  has  varied  considerably  at  different  periods  of  our 
legal  history  (o).  In  modem  times,  indeed,  it  remained 
fixed  for  a  long  period,  at  twelve ;  but  in  consequence  of 
the  increase  of  business,  an  additional  judge  was  appointed, 
about  the  beginning  of  the  reign  of  Will.  IV.  (p),  to  each 
of  the  three  coxuis.  The  salary  of  the  chief  justice  of  the 
Queen's  Bench  is  fixed  at  8,000/.,  and  that  of  the  other 
chief  justices  at  7,000/.;  of  the  puisn^  judges  at  5,000/.  per 


(/)  Thus  the  county  courts  esta- 
blished under  9  &  10  Vict.  c.  95, 
are  not  superior  courts,  though  they 
are  made  courts  of  record.  (Levy  o. 
Moylan,  10  C.  B.  210.)  And  from 
them  an  appeal  lies,  in  certain  cases, 
into  any  of  the  superior  courts  of 
law  (vide  sup.  p.  401).  Generally, 
from  the  inferior  courts  of  record, 
and  from  the  common  law  courts  of 
the  counties  palatine,  error  lies  into 
the  Queen's  Bench.  (3  BI.  Com. 
411 ;  1  Roll.  Ab.  746 ;  Carter,  222.) 
As  to  the  removal  into  the  superior 
courts  of  the  judgments  of  inferior 
courts  of  record,  in  order  to  obtain 


more  eflectual  execution,  see  19 
Geo.  3,  c.  70,  s.  4;  1  &  2  Vict, 
c.  110,  s.  22.  As  to  bailiffs  of  in- 
ferior  courts  generally,  and  execu- 
tion under  process  thereof,  7  Vict, 
c.  19 ;  7  &  8  Vict  c.  96,  s.  60,  &c. ; 
8  &  9  Vict.  c.  127.  As  to  appoint- 
ing oMsetsors  for  the  same,  see  7  &  8 
Vict,  c.  96,  s.  72. 

(m)  See  also  the  Index  to  vol.  ii. 
in  tit.  '*  Judges."  * 

(n)  See  Index  to  vol.  ii.  in  lit, 
"Baronet" 

(o)  Dugd.  Orig.  Jurid.  c.  18. 

(p)  See  Stat.  11  Geo.  4  &  1  Will. 
4,  c  70,  ss.  1,  2. 
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annum  (9).  They  are  all  created  by  the  queen's  letters 
patent:  and  by  12  &  13  Will.  III.  c.  2,  and  1  Geo.  III. 
c.  23,  they  are  not  liable  to  removal,  except  upon  address 
of  both  houses  of  parliament  (r). 


(17)  2  &  3  Will.  4,  c.  1—16 ;  and 
14&15  Vict.  C.41. 

(r)  As  to  the  judges  and  officers 
of  the  superior  courts  of  common  law 
collectively,    the   following    enact- 
ments may  also  be  noticed  : 
8  Geo.  4,  c  69,  to  enable  the  judges 
of  the  several  courts  of  record  at 
Westmiq3ter  to  make  regulations 
respecting  the  fees  of  the  officers, 
clerks,  snd  ministers  of  the  said 
courts.    (And  see  7  Will.  4  &  1 
Vict.  c.  80,  8.  6.) 
11  Geo.  4  8e  1  Will.  4,  c.  58,  for 
regulating  the  receipt  and  future 
appropriation  of  fees  and  emolu- 
ments receivable  by  officers  of  the 
superior  courts  of  common  law. 
(And  see  IS  &  14  Vict.  c.  75.) 
11  Geo.  4&  1  Will.  4,  c.  70,  s.  1, 
enabling  one  judge  to  sit  apart 
from  the  rest 
8  &  4  Will.  4,  c.  42,  8.  1,  giving 
power  to  the  judges  of  the  superior 
courts  of  common  law  as  West- 
minster   to    alter    the    mode    of 
pleading,  Sec.     (And  see  1  &  2 
Vict.  c.  100;  13  &  14  Vict.  c.  16; 
15  &  16  Vict.  c.  76,  8.  223;  18  & 
19  Vict  c.  26.) 
7  Will.  4  &  1  Vict.  c.  80,  to  abolish 
certain    offices   in    the    superior 
courts  of   common  law ;  and   to 
make  provision  for  a  more  effec- 
tive and  uniform  establishment  of 
officers  in  those  courts. 
1  &  2  Vict.  c.  32,  to  enable  her  ma- 
jesty's courts  at  Westminster  to 
hold  sittings  in  banc  in  time  of 
vacation. 


1  &  2  Vict.  c.  45,  (extending  11 
Geo.  4  &  1  Will.  4,  c.  70,  s.  4,) 
empowering  every  judge  of  the 
superior  courts  of  common  law  to 
transact  out  of  court  such  business 
relating  to  the  proceedings  in 
any  of  these  courts,  as  may  by 
the  practice  be  transacted  by  a 
single  judge. 

15  &  16  VicL  c.  78,  making  pro- 
vision for  a  permanent  establish- 
ment of  officers  at  NUi  Priua;  and 
for  payment  of  such  officers,  and 
of  judges'  clerks,  by  salaries. 

15  k  16  Vict  c.  76,  s.  225,  enabling 
the  judges  of  each  of  the  courts 
to  make  rules  and  orders  for  the 
government  and  conduct  of  the 
ministers  of  their  respective  courts, 
in  and  relating  to  the  distribution 
and  performance  of  the  duties,  &c., 
to  be  done  in  the  execution  of 
that  Act 

17  &  18  Vict  c.  125,  8.  97,  making 
it  lawful  for  any  eight  of  the 
judges,  (the  chiefs  of  each  court 
being  three,)  to  make  general 
rules  and  orders  for  the  effectual 
execution  of  that  Act 

22  Vict  c.  16,  enabling  the  judges 
to  appoint  commissioners  within 
ten  miles  of  London,  the  Isle  of 
Man,  and  the  Channel  Islands,  to 
administer  oaths  in  common  law. 

23  &  24  Vict  c.  126,  s.  37,  making  it 
lawful  for  any  eight  of  the  judges, 
(the  chiefs  of  each  court  being 
three,)  to  make  general  rules  and 
orders  for  the  efffctual  execution 
of  that  Act,  3rc. 
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VII.  [The  High  Court  of  Chancery  is  the  only  re- 
maining^ and  in  matters  of  civil  property  by  much  the 
most  important,  of  any  of  the  superior  and  original  courts 
of  justice.  It  has  its  name  of  chancery,  cancetlaria,  fix>m 
the  judge  who  presides  here,  the  Lord  Chancellor,  or  om- 
cellarius ;  who,  Sir  Edward  Coke  tells  us,  is  so  termed  a 
cancellando,  &om  cancelling  the  king^s  letters-patent  when 
granted  contrary  to  law,  which  is  the  highest  point  of  his 
jurisdiction  (ff).  But  the  office  aiid  name  of  chancellor 
(however  derived),  was  certainly  known  to  the  courts  of 
the  Koman  emperors:,  where  it  originally  seems  to  have 
•signified  a  chief  scribe  or  secretary,  who  was  afterwards 
invested  with  several  judicial  powers,  and  a  general*  super- 
intendence over  the  rest  of  the  officers  of  the  prince. 
From  the  Roman  empire,  it  passed  to  the  Koman  church, 
ever  emtilous  of  imperial  state ;  and  hence  every  bishop 
has  to  this  day  his  chancellor,  the  principal  judge  of  his 
consistory.  And  when  the  modem  kingdoms  of  Europe 
were  established  upon  the  ruins  of  the  empire,  almost  every 
state  preserved  its  chancellor ;  with  different  jurisdictions 
and  dignities,  according  to  their  different  constitutions. 
But  in  all  of  them  he  seems  to  have  had  the  supervision 
of  all  charters,  letters,  and  such  other  public  instruments 
of  the  crown,  as  were  authenticated  in  the  most  solemn 
maimer:  and  therefore,  when  seals  came  in  use,  he  had 
always  the  custody  of  the  sovereign's  great  seaL  So 
that  the  office  of  chancellor,  or  lord  keeper,  (whose  au- 
thority, by  statute  5  Eliz.  c.  18,  is  declared  to  be  exacdy 
the  same,)  is  with  us  at  this  day  created  by  the  mere 
delivery  of  the  Great  Seal  into  his  custody  (t) ;  whereby 
he  becomes,  without  writ  or  patent,  an  officer  of  the 
greatest  weight  and  power  of  any  now  subsisting  in  the 
kingdom;]  and  superior,  in  point  of  precedency,  (if  a 
baron,)  to  every  temporal  lord  (u).     His  salary  is  lO^CXK)/. 

(#)  4  Inst  88.  («)  Stot.  31  Hen.  8,  c.  10.88.4,8; 

(0  Lamb.  Archeion,  65 ;  1  Roll.      see  the  Table  of  Precedence,  sup. 
Abr.  385.  vol.  ii.  p.  621,  in  notU, 
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[per  annum  {v).  He  is  a  privy  councillor  by  his  office  (w) ; 
and^  according  to  Lord  Chancellor  Ellesmere,  prolocutor 
of  the  House  of  Lords  by  prescription  (x).  To  him,  (under 
the  crown,)  belongs  the  appointment  of  all  justices  of  the 
peace  throughout  the  kingdom.  Being  formerly  usually 
an  ecclesiastic,  (for  none  else  were  then  capable  of  an  office 
so  conversant  in  writings,)  and  presiding  over  the  royal 
chapel  (y),  he  became  keeper  of  the  king's  conscience ; 
visitor,  in  right  of  the  king,  of  all  hospitals  and  colleges 
of  the  king's  foundation;  and  patron  of  aU  the  king's 
livings]  of  the  value  of  20/.  per  annum  or  under  (^r),  in 
the  king's  books.  [He  is  the  general  guardian  of  all 
in&nts,  idiots,  and  lunatics;  and  has  the  general  super- 
intendence of  all  charitable  uses  in  the  kingdom.  And 
all  this,  over  and  above  the  vast  and  extensive  jurisdiction 
which  he  exercises  in  his  judicial  capacity,  in  the  Court 
of  Chancery;  wharein,  as]  formerly  [in  the  Exchequer, 
there  are  two  distinct  tribunals;  the  one  ordinary,  being 
a  court  of  common  law]  and  of  record ;  the  other  extraor- 
dinary, being  a  court  of  equity  and  not  of  record  (a). 


(*)  14  &  15  Vict,  c  82,  8.  17; 
15  &  16  Vict.  c.  87,  8.  16.  The 
turn,  however,  which  is  payable  to 
him  aa  apeaker  of  the  House  of 
Lords,  is  to  be  deducted  from  this. 

(ur)  Selden,  Office  of  Lord  Chan- 
cellor, sect.  8. 

(x)  Of  the  Office  of  Lord  Chan- 
cellor,  edit  1651. 

iff)  Madox,  HisL  of  Bxchequer, 
42. 

(«)  This  limit  it  stated  by  Black- 
stone  (vol.  iiL  p.  48)  as  "under  the 
value  of  twenty  marks;"  and  he  cites 
38  Edw.  3 ;  8  F.  N.  B.  35.  But,  ac- 
cording to  Mr.  Christian,  (who  cites 
Gibs.  764,  and  1  Bum*s  Ecc.  Law, 
>  1 29, )  since  the  new  val  nation  of  bene- 
fices in  the  time  of  Henry  the  eighth, 


it  has  been  considered  as  20/.  per 
annum  or  under,  probably  on  the 
ground  that  the  twenty  marks  temp. 
Edward  the  third  were  equivalent  to 
20/.  temp.  Heniy  the  eighth.  And 
see  Lord  Chancellor's  case,  Hobart, 
214. 

(a)  No  court  can  be  a  court  of 
record,  in  the  proper  and  technical 
sense,  unless  it  has  been  ranked  aa 
such  from  time  immemorial ;  or  baa 
been  made  such  by  the  express  pro- 
vision of  some  act  of  parliament. 
The  Court  of  Chancery,  on  the 
equity  side,  is  in  such  a  predicament 
and  therefore,  notwithstanding  its 
high  dignity,  is  no  court  of  record. 
(4  Inst.  p.  84.) 


416  BOOK  v.— OF  CIVIL  INJUKIES. 

[The  ordinary  legal  court  is  much  more  antient  than  the 
court  of  equity.  Its  jurisdiction  is  to  hold  plea  upon  a 
scire  facias  to  repeal  and  cancel  the  king's  letters-patent^ 
when  made  against  law,  or  upon  untrue  suggestions  (6) ; 
and  to  hold*  plea  of  petitions,  monstrans  de  droits  traverses 
of  offices,  and  the  like ;  when  the -king  had  been  advised  to 
do  any  act,  or  is  put  in  possession  of  any  lands  or  goods, 
in  prejudice  of  a  subject's  right  (c).  On  proof  of  which, 
as  the  sovereign  can  never  be  supposed  intentionally  to  do 
any  wrong,  the  law  questions  not  but  he  will  immediately 
redress  the  injury;  and  refers  that  conscientious  task  to 
the  chancellor,  the  keeper  of  his  conscience.]  This  court 
[might  likewise  hold  plea  (by  scire  facias)  of  partitions  of 
lands  in  coparcenary  (rf) :  and  of  dower  («),  where  any  ward 
of  the  crown  was  concerned  in  interest,  so  long  as  the 
military  tenures  subsisted;  as  it  now  may  also  do  of  the 
tithes  of  forest  land,  where  granted  by  the  king,  and 
claimed  by  a  stranger  against  the  grantee  of  the  crown  (/) : 
and  of  executions  on  statutes,  or  recognizances  in  nature 
thereof,  by  the  statute  23  Hen.  VIII.  c.  6  {g)."]  Suits  or 
proceedings,  however,  on  the  common  law  side  of  the 
Court  of  Chancery  are  somewhat  rare;  and  even  where 
they  occur,  they  are  not  wholly  carried  on  there:  it  being 
provided  by  12  &  13  Vict.  c.  109,  that  where  any  issue  (or 
question),  either  of  &ct  or  law,  arises  in  such  action,  a 
transcript  of  the  record  in  chancery  in  which  such  issue  is 
contained,  is  to  be  sent  into  one  of  the  superior  courts  of 
the  common  law,  to  be  there  determined ;  that  is,  if  it  be 
an  issue  in  &ct,  to  be  tried  by  a  jury ;  and  if  an  issue  in 

(h)  See  12   &    18  Vict  c.  109  ;  (/)  Bro.  Abr.  tit.  Dismes,  10. 

15  &  16  Vict.  c.  83.  {g)  2  Roll.  Abr.  469.      It  also 

(c)  4  Rep.  54.  As  to  suits  pro-  formerly  belonged  to  this  court  to 
ceeding  from  or  affecting  the  crown,  hold  plea  of  all  personal  actions, 
vide  post,  bk.  v.  c.  xv.  where  any  of  its  officers  was  a  party. 

(d)  Co.  Litt.  171 ;  F.  N.  B.  62.  (4  Inst.  80.)  But  now  by  12  k,  13 
(tf)  Bro.    Abr.    tit.  Dower,    66  ;      Vict.  c.  109,  s.  42,  this  privilege  oL 

Moor,  565.  the  officers  is  abolished. 
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law,  to  be  determined  by  the  court  itself,  according  to  the 
ordinary  course  of  proceeding  before  those  jurisdictions  (A). 
[In  this  ordinary,  or  legal,  court  is  also  kept  the  offidna 
jusHtia;  out  of  which  all  original  writs  that  pass  under  the 
Great  Seal  (i),— all  commissions  of  charitable  uses,  sewers, 
idiotey,  lunacy  and  the  like, — do  issue;  and  for  which  it  is 
always  open  to  the  subject,  who  may  there  at  any  time 
demand  and  have,  enc  deUtojustUus,  any  writ  that  his  oc^ 
casions  may  call  for.  These  writs  (relating  to  the  business 
of  the  subject),  and  the  returns  to  them,  were,  according  to 
the  simplicity  of  antient  times,  originally  kept  in  a  hamper, 
in  hanaperio;  and  the  others,  (relating  to  such  matters 
wherein  the  crown  is  immediately  or  mediately  concerned,) 
were  preserved  in  a  little  sack  or  bag,  in  parvd  bag  A;  and 
thence  hath  arisen  the  distinction  of  the  hanaper  office  (A), 
and  petty  bag  office  (Z),  which  both  belong  to  the  common 
law  court  in  Chancery. 


(A)  12  &  13  Vict.  c.  109,  a.  32, 
(repealing  11  &  12  Vict.  c.  94,  so 
fieur  as  it  relates  to  this  subject.)  As 
to  the  effect  of  these  provisions,  see 
Garrard,  dem..  Tuck,  ten.,  8  C.  B. 
258.  Even  before  they  were  made, 
if  any  cause  came  to  an  issue  in 
fact  in  the  Court  of  Chancery,  that 
court  could  not  try  it,  (having  no 
power  to  summon  a  jiffy,)  but  was 
to  deliver  the  record  propriA  manu 
into  the  Court  of  Queen's  Bench. 
And  when  an  issue  in  law  arose, 
and  was  there  decided,  a  writ  of 
error,  in  the  nature  of  an  appeal,  lay 
into  the  Court  of  Queen's  Bench  (see 
Year  Book,  18  Edw.  3,  25  ;  17  Ass. 
24;  29  Ass.  47  ;  Dyer,  315 ;  1  Roll. 
Rep.  287 ;  4  Inst.  80).  So  little, 
however,  had  usually  been  done  on 
the  common  law  side  of  the  court, 
that  Blackstone  (vol.  iii.  p.  49)  says 
he  had  met  with  no  traces  of  any 
writ  of  error  being  actually  brought, 

VOL.  III. 


since  the  14  Eliz.  a.d.  1572.  But 
the  opinion  of  Lord  Keeper  North, 
in  1682  (1  Vern.  131;  1  Eq.  Ca. 
Ab.  129),  that  no  such  writ  of  error 
lay,  seems  not  to  have  been  well 
considered. 

(t)  By  12  &  13  VicL  c.  109,  s.  11, 
a  seal  is  to  be  provided,  to  be  called 
"  The  Chancery  Common  Law  Seal," 
and  by  sect.  14,  all  such  writs,  && 
as  have  been  usually  issued  out  of 
the  petty  bag  office  under  the  Great 
Seal  (except  certain  writs  and  in- 
struments particularly  specified ), 
shall  in  future  be  under  "  The  Chan- 
cery Common  Law  Seal." 

(k)  As  to  the  comptrollers  qf  the 
hanaper,  see  5  &  6  Vict.  c.  103, 
transferring  their  duties  to  other 
officers. 

(I)  As  to  this  office,  see  Baddeley 
V.  Denton,  1  L.  M.  &  P.  172 ;  StUl 
V.  Booth,  ibid.  440. 

££ 
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[But  the  extraordinary  court,  or  court  of  equity,  is  now 
become  the  court  of  the  greatest  judicial  consequence.] 
Its  province  (as  may  be  inferred  fix)m  its  appellation)  is  to 
administer  that  large  portion  of  our  law  which,  as  we  have 
elsewhere  explained,  is  distinguished  from  the  common 
law,  by  the  term  equity  {m).  [This  distinction  between  law 
and  equity,  as  administered  in  different  courts  (n),  is  not  at 
present  known,  nor  seems  to  have  ever  been  known,  in  any 
other  country,  at  any  time(o):  and  yet  the  difference  of 
one  from  the  other,  when  administered  by  the  same  tri- 
bunal, was  perfectly  familiar  to  the  Romans  (p);  the/itf 
pratariumy  or  discretion  of  the  prsetor,  being  distinct  fix)m 
the  leges,  or  standing  laws(;);  but  the  power  of  both  cen- 
tred in  one  and  the  same  magistrate,  who  was  equally 
intrusted  to  pronounce  the  rule  of  law,  and  to  apply  it  to 
particular  cases,  by  the  principles  of  equity.  With  us,  too, 
the  aula  regia,  which  was  the  supreme  court  of  judicature, 
undoubtedly  administered  equal  justice  according  to  the 
rules  of  both  or  either,  as  the  case  might  chance  to  require: 
and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of 
equity,  as  distinguished  fix)m  a  court  of  law,  did  not  subsist 
in  the  original  plan  of  partition.  For  though  equity  is 
mentioned  by  Bracton(r),  as  a  thing  contrasted  to  strict 
law,  yet  neither  in  that  writer,  nor  in  Glanvil  or  Fleta,  nor 


(m)  As  to  equity,  vide  tup.  vol.  i. 
p.  82. 

(fi)  Thii  anomaly  of  adminiBtering 
equity  and  law  in  distinct  courts,  is 
approved  by  Lord  Bacon.  (See  De 
Aug.  Scient  lib.  viii.  ch.  8,  app. 

«.) 

(o)  The  council  rf  eoiudencet  in- 
stituted by  John  the  third,  King  of 
Portugal,  to  review  the  sentences 
of  all  inferior  courts,  and  moderate 
them  by  equity,  (Mod.  Un.  Hist 
xxii.  237,)  seems  rather  to  have  been 
a  court  of  appeal. 

(p)  Thus  too  the  court  of  session 


in  Scotland,  and  every  jurisdiction 
in  Europe  of  which  we  have  any 
tolerable  account,  found  all  their 
decisions  as  well  upon  principles  of 
equity  as  those  of  positive  law. 
(Lord  Kaims,  Hist.  Law  Tracts,  i. 
825,  830 ;  Princ  of  Equit  44.) 

iq)  Thus  Cicero:  *'jam  iltts  pr^ 
mitsit  noneste  ttandum,  pat  non  videt, 
qua  coactut  qui*  metu  et  deceptut  dolo 
fnromit&rii  ?  Qims  quidcm  pUraque  jun 
pratorio  lib&ramturf  nonnulla  legibus.** 
— Offic.  1.  i.  X. 

(r)  L.  ii.  c.  7,  fol.  23  ;  also  f.  3  a, 
s.  fi;  see  Plowd.  467. 
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[yet  in  Britton,  (composed  under  the  auspices  and  in  the 
name  of  Edward  the  first,  and  treating  particularly  of  courts 
and  their  several  jurisdictions,)  is  there  a  syllable  to  be  found 
relating  to  the  equitable  jurisdiction  of  the  Court  of  Chan- 
cery.] Nor  is  it  very  clear  in  what  manner  or  under  what 
circumstances  that  anomaly  was  first  estabUshed  in  this 
country  («).  But  it  was  probably  the  result  of  the  rude 
and  imperfect  constitution  of  our  courts  of  the  common 
law,  which  derived  their  authority  in  each  case  fix)m  the 
king's  original  rmity  issued  at  the  commencement  of  the 
suit,  in  some  fixed  and  antient  form, — so  that  they  found, 
or  supposed,  themselves  unable  to  afford  any  remedy  beyond 
what  the  writ  so  issued  specifically  required  or  authorized. 
For  it  seems  that,  owing  to  this  cause,  there  was  a  frequent 
fiulure  of  justice  in  the  common  law  courts:  and  that  imder 
such  circumstances,  [the  application  for  redress  used  to  be 
to  the  king  in  person,  assisted  by  his  privy  council, — from. 
whence  also  arose  the  jurisdiction  of  the  Court  of  Re- 
quests (0>  which  was  virtually  abolished  by  the  statute  16 
Car.  I.  c.  10);  and  they  were  wont  to  refer  the  matter  either 
to  the  chancellor  and  a  select  committee,  or,  by  degrees,  to 
the  chancellor  only,  who  mitigated  the  severity  or  supplied 
the  defects  of  the  judgments  pronounced  in  the  courts  of 
law,  upon  weighing  the  circumstances  of  the  case.  This 
was  the  custom  not  only  among  our  Saxon  ancestors, 
before  the  institution  of  the  avla  regia{u),  but  also  after  its 

(«)  Some  interesting  information  "  originally  and  properly  all   poor 

as  to  the  early  history  of  the  Court  "  men's  suits,  which  were  made  to 

of  Chancery  and  the  growth  of  its  **  his  majesty  hy  supplication  ;  and 

jurisdiction,  will  be  found  in  the  "  upon  which  they  were  entitled  to 

Introduction   to    Lord   Campbell's  "  have  right  without  payment  of  any 

Lives  of  the  Chancellors;   and  in  "money  for  the  same/* — (Smith's 

Spence  on  the  Equitable  Jurisdic-  Commonwealth,  b.  8,  c.  7.    See  also 

tion  of  the  Court  Camden  on  the  Law  Courts.) 

(0   The  matters    cognizable    in  (u)  **  Nemo  €ui  regent  appellet  pro 

this  court,  immediately  before  its  aUqtta  lite,  nisi  jtu  dond  consequi  non 

dissolution,  were  *' almost  all  suits,  pottit.     Si  jut  nimis  severum  ait,  alle- 

'*  that  by  colour  of  equity,  or  sup-  viatio  deinde  qumratur  apud  regem" 

**  plication    made    to    the    prince,  LL.  Edg.  c.  2. 
'*  might  be  brought  before  him :  but 

E  £  2 
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[difisolution^  in  the  reign  of  King  Edward  the  first  (x) ; 
and  perhaps  during  its  continuance,  in  that  of  Henry  the 
second  (y). 

In  these  early  times  the  chief  judicial  employment  of  the 
chancellor  must  ha^e  been  in  devising  new  writs^  directed 
to  the  courts  of  common  law,  to  give  remedy  in  cases 
where  none  was  before  administered.  And  to  quicken  the 
diligence  of  the  clerks  in  the  Chancery,  who  were  too  much 
attached  to  antient  precedents,  it  was  provided  by  statute 
Westminster  the  second,  (13  Edward  I.  c.  24,)  that  ^' when- 
"  soever  from  thenceforth  in  one  case  a  writ  shall  be  found 
"  in  the  Chancery,  and  in  a  like  case,  falling  under  the  same 
**  right  and  requiring  the  'like  remedy,  no  precedent  of  a 
'^  writ  can  be  produced,  the  clerks  in  Chancery  shall  agree 
**  in  forming  a  new  one :  and  if  they  cannot  agree,  it  shall 
"  be  adjourned  to  the  next  parliament,  where  a  writ  shall 
'^  be  framed  by  consent  of  the  learned  in  the  law(2r),  lest  it 
'^  happen  for  tiie  future,  that  the  court  of  oiu:  lord  the  king 
"  be  deficient  in  doing  justice  to  the  suitors."  And  this 
accounts  for  the  very  great  yariety  of  writs  of  trespass  on 
the  case,]  as  they  were  called,  [to  be  met  with  in  the 
register;  whereby  the  suitor  had  ready  relief,  according  to 
the  exigency  of  his  business,  and  adapted  to  the  specialty, 
reason,  and  equity  of  his  very  case  (a).  Which  provision 
(with  a  little  accuracy  in  the  clerks  of  the  Chancery,  and 
a  little  liberality  in  the  judges,  by  extending  rather  than 
narrowing  the  remedial  efifects  of  the  writ),  might  have 
efiectually  answered    all    the    purposes   of  a    court    of 

(jt)  Lambard.  Archeion,  71.  Et   mandata  pii  principu    aqua 

(y)  Johannes  Sarisburiensis,  (who  faeit.** 

died  A.D.  1182,  in  the  twenty-sixth  («)  A  great  variety  of  new  pre- 

yearof  Henry  the  second,)  speaking  cedents  of  writs,  in  cases  before 

of  the  chancellor's    office    in    the  unprovided  for,  are  given  by  this 

verses  prefixed  to  his  Polycraticon,  very   statute    of  Westminster  the 

has  these  lines :  second. 

'*  Hie  ett,  qui  leges  regni  cancellat  (a)  Lamb.  Archeion,  61. 
iniquat, 


CH.  IV.— OP  THE  COUBTB  OP  COMMON  LAW  AND  EQUITY.  42 1 

[equity  (6);  except  that  of  obtaming  a  discovery  by  the 
oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  King  Edward 
%he  third,  uses  of  land  were  introduced  (c),  and,  (though 
totally  discountenanced  by  the  courts  of  common  law,) 
were  considered  as  fiduciary  deposits,  and  binding  in 
conscience  by  the  clergy,  the  separate  jurisdiction  of  the 
chancery,  as  a  court  of  equity,  began  to  be  established  (d) ; 
and  John  Waldiam,  who  was  bishop  of  Salisbury  and 
chancellor  to  King  Richard  the  second,  (by  a  strained 
interpretation. of  the  above-mentioned  statute  of  West- 
minster the  second,)  devised  a  writ  of  subpcmuy  returnable 
to  the  Court  of  Chancery  only,  to  make  the  feoifee  to 
uses  accountable  to  his  cestui  que  use;  which  process  was 
afterwards  extended  to  other  matters  wholly  determinable 
at  the  common  law,  upon  false  and  fictitious  suggestions; 
for  which,  therefore,  the  chancellor  himself  is,  by  statute 
17  Rich.  II.  c.  6,  directed  to  give  damages  to  the  party 
unjustly  aggrieved.  But,  as  the  clergy,  so  early  as  the 
reign  of  King  Stephen,  had  attempted  to  turn  their  eccle- 
siastical coiuts  into  courts  of  equity^  by  entertaining  suits 
pro  kBsione  Jidei,  as  a  spiritual  ofi^nce  against  conscience, 
in  case  of  non-payment  of  debts  or  any  breach  of  civil 
contracts  (c),  tiU  checked  by  the  Constitutions  of  Claren- 
don (/);  which  declared  that,  "pladta  de  debitis,  qucBJide 
interposita  debenture  vel  absque  interposMone  Jidei ^  sint  in 
justitid  regis ;" — therefore  probably  the  ecclesiastical  chan- 
cellors, who  then  held  the  seals,  were  remiss  in  abridging 
their  own  new-acquired  jurisdiction ;  especially  as  the  spi- 

(b)  This  was  the  opinion  of  Fair.  (Year  B.  21  Edw.  4,  23.) 

fax,   a  very  learned  judge  in  the  (c)  Vide  sup.  Yol.  i.  p.  860. 

time  of  Edward  the  fourth.    *^  Le  (d)    Spelm.  Gloss.   106  ;     R.  v. 

subpoena"  (says  he)  **n«  terroii  my  Standish,  1  Lev.  242. 

cy  scpentement  use  come  il  est  ore,  si  (e)  Lord  Lyttelt.  Hen.  2,  Book  3, 

nous  attendomus  ttels  actions  tur  Us  p.  361,  note. 

cases,  et  mainteinomus  le  jurisdiction  (/)   10   Hen.  2,  c.  15;  Speed. 

de  ceo  court,  et  d'auter  courts.*' —  468. 
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[ritual  courts  continued  (^)  to  grasp  at  the  same  authority 
as  before,  in  suits  pro  kesionefideiy  so  late  as  the  fifteenth 
century  (A),  till  finally  prohibited  by  the  unanimous  con- 
currence of  all  the  judges.  However,  it  appears  fiiom  the 
parliament  rolls  (t),  that  in  the  reigns  of  Henry  the  fourth 
and  fifth,  the  commons  were  repeatedly  ui^ent  to  have  the 
writ  of  suhpcena  entirely  suppressed,  as  being  a  novelty 
devised  by  the  subtlety  of  Chancellor  Waltham,  against 
the  form  of  the  common  law;  whereby  no  plea  could  be 
determined,  unless  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  subversion  of  the  common  law.  But  though 
Henry  the  fourth,  being  then  hardly  warm  in  his  throne, 
gave  a  palliating  answer  to  their  petitions,  and  actually 
passed  the  statute,  4  Henry  IV.  c.  23,  whereby  judgments 
at  law  are  declared  irrevocable  unless  by  attaint  or  writ  of 
error,  yet  his  son  put  a  negative  at  once,  upon  their  whole 
application:  and  in  Edward  the  sixth's  time,  the  process 
by  biU  and  subpcma  was  become  the  daily  practice  of  the 
court  (A). 

But  this  did  not  extend  very  fax:  for  in  the  antient 
treatise,  entitled  Diversiti  des  Courtes  (^,  supposed  to  be 
written  very  early  in  the  sixteenth  century,  we  have  a  ca- 

(g)  In  the  fourth  year  of  Henry  statute;    though    in    Lyndewood's 

the  third,  suits  in  courts  christian,  copy,  (Prov.  L  2,  t.  2,)  and  in  the 

pro  iMone /del  upon  temporal  con-  Cotton  MS.   (Claud.  D.  2),    that 

tracts,  were  adjudged  to  be  contrary  clause  is  omitted, 

to  law.  (Fitzh.  Abr.  tit  Prohibition,  (A)  Year  Book,  2  Hen.  4, 10;  U 

15.)    But  in  the  statute  or  writ  of  Hen.  4,  88;  38  Hen.  4,  Z9;  20  Edw. 

eircunupecti    agatiSf    supposed    by  4,  10. 

some  to  have  issued  in  the  thir-  {i)  Rot.  Par.  4  Hen.  4,  Nos.  78 

teenth  year  of  Edward  the  first,  but  and  1 10 ;  S  Hen.  5,  No.  46,  cited  in 

more  probably  (8  Pryn.  Rec.  836)  Prynne's  Abr.  of  Cotton*s  Records, 

in  the  ninth  year  of  Edward  the  410,  422,  424,  548  ;  4  Inst.  83 ;  1 

second,  suits  pro  lasione  fidei  were  Roll.  Abr.  370,  371,  372. 

allowed  to  the  ecclesiastical  courts  ;  (k)  Rot.  Pari.  14  Edw.  4,  Na  83 

according  to  some  antient  copies,  (not  14  Edw.  3,  as  cited  1  Roll.  Abr. 

(Berthelet,  Stat  Antiq.  Lond.  1531,  370,  &c.) 

90  6;    3  Pryn.  Rec  386,)  and  the  (0  Tit  Chancery,  fol.  296,  Ras- 

common  English  translation  of  that  tell's  edit.  a.d.  1534. 
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[talogae  of  the  matters  of  conscience  then  cognizable  by 
gubpcena  in  chancery^  which  fidl  within  a  very  narrow 
compass.  No  regular  judicial  system  at  that  time  pre- 
vailed in  the  court ;  but  the  suitor,  when  he  thought  him- 
self aggrieved,  found  a  desultory  and  uncertain  remedy, 
according  to  the  private  opinion  of  the  Chancellor,  who 
was  generally  an  ecclesiastic,  or  sometimes  (though  rarely) 
a  statesman ;  no  lawyer  having  sat  in  the  Court  of  Chan- 
cery fix)m  the  times  of  the  Chief  Justices  Thorpe  and 
Knyvet,  successively  chancellor  to  King  Edward  the  third 
in  1372  and  1373  (m),  to  the  promotion  of  Sir  Thomas 
More  by  King  Henry  the  eighth,  in  1530.  After  which 
the  Ghreat  Seal  was  indiscriminately  committed  to  the  cus- 
tody of  lawyers,  or  courtiers  (n),  or  churchmen  (o),  accord- 
ing as  the  convenience  of  the  times  and  the  disposition  of 
the  prince  required,  till  Serjeant  Puckering  was  made  lord 
keeper  in  1592 :  from  which  time  to  the  present,  the  Court 
of  Chancery  has  always  been  filled  by  a  lawyer,  excepting 
the  interval  from  1621  to  1625,  when  the  seal  was  intrusted 
to  Dr.  Williams,  then  Dean  of  Westminster,  but  afterwards 
bishop  of  Lincoln;  who  had  been  chaplain  to  Lord  EUes- 
mere,  when  chancellor  (/>). 

In  the  time  of  Lord  Ellesmere  (a.d.  1616)  arose  that 
notable  dispute  between  the  courts  of  law  and  equity,  set 
on  foot  by  Sir  Edward  Coke,  then  chief  justice  of  the 
Court  of  King's  Bench ;  whether  a  court  of  equity  could 
^ve  relief  after  or  against  a  judgment  at  the  common  law. 
This  contest  was  so  warmly  carried  on,  that  indictments 
were  preferred  against  the  suitors,  the  solicitors,  the  coun- 
sel, and  even  a  master  in  chancery,  for  having  incurred  a 
pr€Bmunirey  by  questioning  in  a  court  of  equity,  a  judgment 
in  the  Court  of  King's  Bench,  obtained  by  gross  fraud 
and  imposition  (9).     This  matter  being  brought  before  the 

(m)  Spelm.  Gloss.   Ill;    Dugd.  (0)  Ooodrick,  Gardner,  and  Heath. 

Chron.  Ser.  50.  (p)  Biog.  Brit.  4278. 

(n)  Wriothesley,  St.  John,  and  (9)  Bacon's  Works,  iv.  611,  612, 

Hatton.  632. 
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[king,  was  by  him  referred  to  his  learned  oounsel  for  their 
advice  and  opinion ;  who  reported  so  strongly  in  fiivour  of 
the  courts  of  equity  (r),  that  his  majesty  gave  judgment 
on  their  behalf:  but,  not  contented  with  the  irrefragable 
reasons  and  precedents  produced  by  his  counsel,  (for  the 
chief  justice  was  clearly  in  the  wrong,)  he  chose  rather  to 
decide  the  question  by  referring  it  to  the  plenitude  of  his 
royal  prerogative  («).  Sir  Edward  Coke  submitted  to  the 
decision (0>  and  thereby  made  atonement  for  his  error:  but 
this  struggle,  together  with  die  business  of  commcncfeww— 
in  which  he  acted  a  very  noble  part(M), — and  his  con- 
trolling the  commissioners  of  sewers,  were  the  open  and 
avowed  causes  (x),  first  of  his  suspension,  and  soon  after 
of  his  removal,  from  his  office. 

Lord  Bacon,  who  succeeded  Lord  EUesmere,  reduced 
the  practice  of  the  court  into  a  more  regular  system ;  but 
did  not  sit  long  enough  to  effect  any  considerable  revolu- 
tion in  the  science  itself:  and  few  of  his  decrees  which 
have  reached  us  are  of  any  great  consequence  to  posterity. 


(r)  Whitelocke  of  Pari.  ii.  390;  1 
Chan.  Rep.  Append.  11. 

(j)  **  For  that  it  appertained!  to 
*'  our  princely  office  only,  to  judge 
**  over  all  judges,  and  to  discern 
"  and  determine  such  differences  as 
"  at  any  time  may  and  shall  arise 
'*  between  our  several  courts  touch- 
"  ing  their  jurisdictions,  and  the 
*<  same  to  settle  and  determine,  as 
"  we  in  our  princely  wisdom  shall 
**  find  to  stand  most  with  our  honour, 
**  Ac"— (1  Chan.  Rep.  App.  26.) 

(t)  See  the  entry  in  the  Council 
Book,  26th  July,  1616  (Biogr.  Brit. 
1390). 

(m)  In  a  cause  of  the  bishop  of 
Winchester,  touching  a  commendatnf 
King  James,  conceiving  that  the 
matter  afiected  his  prerogative,  sent 
letters  to  the  judges  not  to  proceed 
in  it  till  himself  had  been  first  con- 


snlted.  The  twelve  judges  joined  in 
a  memorial  to  his  majesty,  declaring 
that  their  compliance  would  be  con- 
trary to  their  oaths  and  the  law ; 
but  upon  being  brought  before  the 
king  and  council,  they  all  retracted 
and  promised  obedience  in  every 
such  case  for  the  Aiture ;  except 
Sir  Edward  Coke,  who  said,  *'  that 
'*  when  the  case  happened,  he  would 
"  do  his  duty." -(Biogr.  Brit  ISSS,) 
{»)  See  Lord  EUesmere's  speech 
to  Sir  Henry  Montague,  the  new 
chief  justice,  15th  November,  1616. 
(Moor's  Reports,  828.)  Though 
Sir  Edward  might  probably  have 
retained  his  seat,  if,  durix^  his  sua* 
pension,  he  would  have  compli- 
mented Lord  Villiers,  (the  new 
favourite,)  with  the  disposal  of  the 
most  lucrative  office  in  his  court 
(Biogr.  Brit  1391.) 
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[His  successors^  in  the  reign  of  Charles  the  first,  did  little 
to  improve  upon  his  plan :  and  even  after  the  Restoration, 
the  seal  was  committed  to  the  Earl  of  Clarendon,  who  had 
withdrawn  j&x)m  practice  as  a  lawyer  near  twenty  years ; 
and  afterwards  to  the  Earl  of  Shaft;esbury,  who,  (though 
a  lawyer  by  education,)  had  never  practised  at  all.  Sir 
Heneage  Finch,  who  succeeded,  in  1673,  and  became 
afterwards  Earl  of  Nottingham,  was  a  person  of  the 
greatest  abilities  and  most  uncomipted  integrity ;  a  tho- 
rough master  and  zealous  defender  of  the  laws  and  con- 
stitution of  his  country ;  and  endued  with  a  pervading 
genius,  that  enabled  him  to  discover  and  to  pursue  the 
true  spirit  of  justice,  notwithstanding  the  embarrassments 
raised  by  the  narrow  and  technical  notions  which  then 
prevailed  in  the  courts  of  law,  and  the  imperfect  ideas  of 
redress  which  had  possessed  the  courts  of  equity.  The 
reason  and  necessities  of  mankind,  arising  firom  the  great 
change  in  property  by  the  extension  of  trade  and  the 
abolition  of  military  tenures,  co-operated  in  establishing 
his  plan,  and  enabled  him  in  the  course  of  nine  years  to 
build  a  system  of  jurisprudence  and  jurisdiction  upon  wide 
and  rational  foundations ;  which  have  also  been  extended 
and  improved  by  many  great  men,  who  have  since  pre- 
sided in  chancery.  And  from  that  time  to  this,  the  power 
and  business  of  the  court  have  increased  to  an  amazing 
degree  {z). 

(a)  Id  recent  times,  a  gpreat  variety  Chancellor,  or  one  of  them,  to  alter 

of  Acts  have   been  passed  for   the  the  pleading  and  practice  ;  11  &  12 

improrement  of  this  court    See  2  Vict.   c.    10,  empowering    certain 

Will.  4,  c  33,  to  effectuate  the  ser-  officers  of  the  court  to  administer 

▼ice  of  process  from  the  Court  of  oaths;  12  &  13  Vict.  c.  109,  regu- 

Chancery;  2  &  3  Will.  4,  c  111 ;  lating  the  petty  bag  and  enrolment 

6  &  6  Vict  c.  103,  for  abolition  of  office  and  practice  on  the  common 

certain  offices  in  Chancery;  8  &4  law  side;  13  &  14  Vict  c.  35,  to 

Vict  c.    94,  (amended   by  4  &  5  diminish  the  delay  and  expense  of 

Vict  c.  52 ;  5  Vict  c.  5,  and  8  &  9  proceedings  in  Chancery;  14  &  15 

Vict  c.   105,)  enabling   the   Lord  Vict  c.  4,  for  continuing  the  third 

Chancellor,  with  advice  and  consent  Vice-Chancellor;  c.  83,  for  appoint- 

of  the  Master  of  the  Rolls  and  Vice-  ing  judges  of  appeal  in  Chancery ; 

be5 
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The  judicial  duties  of  this  court  of  equity  have  been  long 
shared  in  some  measure  by  an  officer  of  high  rank,  called 
the  Master  of  the  BoUs,  originally  appointed  only  for  the 
superintendence  of  the  writs  and  records  appertaining  to  its 
common  law  department  {a),  but  accustomed  also  to  sit  on 
the  equity  side  as  a  separate,  though  subordinate  judge  (i). 
[Concerning  his  authority  to  hear  and  determine  causes, 
and  his  general  power  in  the  Court  of  Chancery,  there 
were  formerly  divers  questions  and  disputes  very  warmly 
agitated ;  to  quiet  which,  it  was  declared  by  3  Geo.  II. 
c.  30,  that  all  orders  and  decrees  by  him  made,  except 
such  as  by  the  course  of  the  court  were  appropriated  to 
the  Great  Seal  alone,  shall  be  deemed  to  be  vaUd,  subject 
nevertheless  to  be  discharged  or  altered  by  the  Lord  Chan- 
cellor, and  so  as  they  shall  not  be  enrolled  till  the  same 
are  signed  by  his  lordship  (c).]*  And  by  a  late  enactment, 
3  &  4  Will.  IV.  c.  94,  s.  24,  the  Master  of  the  Rolls  is 
specially  directed  to  hear  motions,  pleas  and  demurrers,  as 
well  as  causes  generally.  The  vast  increase  of  business, 
however,  to  which  reference  has  been  already  made,  and 


15  &  16  Vict.  c.  86,— amended  by 
17  &  18  Vict  c.  100 1  and  18  &  19 
Vict.  c.  134,— for  amending  the 
practice,  &c. ;  15  &  16  Vict  c.  87, 
(amended  by  16  &  17  Vict  c.  98,) 
for  relief  of  suitors ;  16  &  17  Vict 
c.  22,  as  to  the  office  of  examiner ; 
c.  78,  as  to  the  appointment  of 
persons  to  administer  oaths  and 
take  affidavits;  21  &  22  Vict  c.  27, 
further  to  amend  the  coarse  of 
procedure,  &c. ;  28  &  24  Vict  c. 
149,  making  provision  for  persons 
in  contempt  and  pauper  defendants, 
and  for  the  more  efficient  despatch  of 
business  therein ;  25  &  26  Vict  c.  42, 
to  regulate  the  procedure  therein. 

(a)  4  Inst  82. 

(6)  The  Master  of.  the  Rolls  was 
properly  the  chief  of  a  body  of  offi- 


cers called  the  MdsUirs  in  Chancery, 
of  whom  there  have  been,  until 
recently,  ten  others,  including  the 
accountant-general.  (See  4  Inst  82; 
Smith's  Commonw.  bk.  ii.  c.  12;  S  k 
4WiU.  4,c.  94;  10  k  11  Vict  c. 
60,  97.)  But  now  by  15  &  16  Vict 
c.  80,  s.  59,  these  offices  are  abo- 
lished, with  certain  temporary  re- 
servations (see  17  &  18  Vict  c.  100 ; 
23  &  24  Vict  c.  149,  s.  1),  and  with 
a  reservation  also  of  the  rights, 
duties,  and  privileges  of  the  afxount- 
ant'general. 

(c)  3  Bl.  Com.  450.  See  7  Will. 
4  &  1  Vict  c.  46,  as  to  the  full 
salary  of  the  Master  of  the  Rolls, 
and  1  &  2  Vict.  c.  94,  vesting  in  him 
the  custody  of  the  public  records. 
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the  progress  of  which  has  been  particularly  marked  during 
the  last  half  century,  having  at  length  become  such  as  to 
render  the  antient  force  of  the  Court  of  Chancery  wholly 
inadequate  to  the  labours  it  had  to  perform,  it  was  found 
necessary,  in  the  year  1813  (cf),  to  appoint  another  as- 
sistant to  the  Lord  Chancellor,  under  the  title  of  Yice- 
Chancellor  of  England ;  and  after  the  transfer  to  this  court, 
in  1841,  of  the  equity  business  of  the  Exchequer,  two  more 
Yice-ChanceUors  were  added  to  its  judicial  list  {e) ;  each 
of  whom  sits,  (like  the  Master  of  the  Bolls,)  separately 
from  the  Lord  Chancellor.  Another  addition  also  has  been 
recently  made  (/)  of  two  judges  called  the  lords  justices  of 
the  Court  of  Appeal  in  Chancery  (^);  which  court  is  to 
consist  of  the  Lord  Chancellor  together  with  these  judges, 
and  possesses  all  the  jurisdiction  exercised  by  the  Lord 
Chancellor  himself,  so  far  as  his  judicial  business  in  Chan- 
cery is  concerned,  without  prejudice,  however  to  his  right 
to  sit,  as  formerly,  alone.  To  this  court, — ^the  powers  of 
which  may  be  exercised,  not  only  by  its  full  body,  but  by 
either  of  its  judges,  together  with  the  Lord  Chancellor, 
or  by  both  the  judges  apart  from  the  Lord  Chancellor, — an 
appeal  from  the  Master  of  the  Rolls,  and  each  of  the  Yice- 
Chancellors,  may  be  referred:  or  may  be  entertained  by 
the  Lord  Chancellor  sitting  alone  in  his  proper  jurisdiction; 
and  from  these  appellate  jurisdictions,  an  appeal  in  turn 
lies  to  the  House  of  Lords. 

VIII.  [The  next  Court  that  shall  be  mentioned  is  one 

(d)  By  Stat.  6S  Geo.  8,  c.  24.  (/)  By  14  8c  15  Vict  c.  88. 

(e)  By  Stat.  6  Vict.  c.  5,  s.  19.  (jg)  The  Court  of  Appeal  in  Chan- 
As  to  one  of  these  Vice- Chancellor-  eery  (among  other  matters)  enter- 
ships,  the  Act  provides  that  nothing  tains  appeals  in  matters  of  bank^ 
therein  contained  shall  authorize  rupteif  (see  12  &  18  Vict.  c.  106»  s. 
the  appointment  of  a  ntccettor.  The  12 ;  14  &  16  Vict.  c.  83,  s.  7  ;  24  & 
appointment  of  a  successor,  how-  26  Vict.  c.  184,  ss.  66,  214).  The 
ever,  was  authorized  by  14  8c  15  lords  justices,  moreover,  if  belong- 
Vict  c.  4,  and  that  of  another  sue-  ing  to  the  Privy  Council,  are  raem- 
cessoTfby  15  ft  16  Vict.  c.  80,  ss.  52  bers  of  the  JutUcial  QmmUiee  of 
—58.  that  body. 
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[that  hath  no  original  jurisdiction^  but  is  onlj  a  court  of 
appeal,  to  correct  the  errors  of  other  jurisdictions.  This 
is  the  Court  of  Exchequer  Chamber ;]  which  is  subject  to 
considerable  variety  ia  its  form.  For  first  it  exists  as  a 
court  of  mere  debate ;  [such  causes  firom  the  other  courts 
being  sometimes  adjourned  into  it,  as  the  judges^  upon 
argument,  find  to  be  of  great  weight  and  difficulty,  before 
any  judgment  is  given  upon  them  in  the  court  below  (i).] 
And  in  such  cases,  it  [consists  of  all  the  judges  of  the  three 
Superior  coiu*ts]  of  common  law ;  [and  now  and  then  the 
lord  chancellor  also.]  Considered  as  a  court  of  error,  in 
which  light  we  are  now  principally  concerned  with  it,  it 
[was  first  erected  by  statute  31  Edw.  III.  c.  12,  to  deter^ 
mine  causes  upon  writs  of  error  fix)m  the  common  law  side 
of  the  Court  of  Exchequer.  And  to  that  end  it  consisted 
of  the  lord  chancellor  and  lord  treasurer^  taking  imto 
them  the  justices  of  the  King's  Bench  and  Common 
Pleas.  In  imitation  of  which,  a  second  Court  of  Exche- 
quer Chamber  was  erected  by  statute  27  Eliz.  c  8,  con- 
sisting of  the  justices  of  the  Common  Pleas  and  the  barons 
of  the  Exchequer ;  before  whom  writs  of  error  might  be 
brought  to  reverse  judgments  in  certain  suits  originally 
begun  in  the  Court  of  King's  Bench.]  But  both  these 
constitutions  are  now  abolished.  For  a  royal  commission 
having  issued  in  1828  to  inquire  into  the  pleadings  and 
practice  of  the  Superior  courts  of  the  common  law,  it 
recommended,  among  many  other  improvements,  a  new 
arrangement  of  this  Court,  which  was  afterwards  carried 
into  effect  by  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  8.  Ac- 
cording to  this  arrangement  the  judgments  of  each  of  the 
Superior  courts  of  common  law,  in  all  suits  whatever,  are, 
(upon  proceedings  in  error  in  law  being  instituted  for  the 
purpose,)  subject  to  revision  by  the  judges  of  the  other 
two,— sitting  collectively  as  a  Court  of  error  for  that  pur- 
pose, in  the  Exchequer  Chamber.  The  composition  of 
this  Court  consequently  admits  of  three  different  combi- 

(i)  4  Inst.  119;  Warrainer.  Smith,  2  Bulst.  1  f6. 
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nations,  congisting  of  any  two  of  the  Courts  below,  viz. 
those  which  were  not  parties  to  the  judgment  supposed  to 
be  erroneous. 

From  each  combination  of  this  Court  {h),  proceedings  in 
error  may  be  taken  into — 

IX.  [The  House  of  Lords ;  which  is  the  supreme  court 
of  judicature  in  the  kingdom,  having  at  present  no  original 
jurisdiction  over  causes,  but  only]  in  case  of  appeal,  or 
proceedings  in  error,  [to  rectify  any  injustice  or  mistake 
of  the  law,  committed  by  the  courts  below.  To  this  au- 
thority this  august  tribunal  succeeded  of  course  upon  the 
dissolution  of  the  aula  regia.  For,  as  the  barons  of  parlia- 
ment were  constituent  members  of  that  court,  and  the  rest 
of  its  jurisdiction  was  dealt  out  to  other  tribunals,  over 
which  the  great  officers  who  accompanied  those  barons 
were  respectively  delegated  to  preside, — it  followed  that 
the  right  of  receiving  appeals,  and  superintending  all  other 
jurisdictions,  still  remained  in  the  residue  of  that  noble 
assembly,  fix)m  which  every  other  great  court  was  derived.] 
They  are  therefore  generally,  in  all  causes  of  common  law 
or  equity,  commenced  in  any  court  of  England, — subject 
however  to  certain  exceptions  (/), — a  tribunal  of  appeal, 
(that  is  either  originally,  or  after  the  intervention  of  a  pre- 
vious appeal  to  another  court,  as  the  case  may  be) ;  and 
they  are  also  in  all  such  causes  [the  last  resort,  from  whose 

(k)  See  11  Geo.  4  &  1  Will.  4,  From  the  Court  of  the  Sunnaries,  too, 

c.  70,  8.  8.  the  final  appeal  is  not  to  the  Lords, 

(/)  There   is  no  appeal  to  the  hut  to  the  Judicial  Committee  of 

Lords  from  the  Ecclesiastical,  Man-  the  Privy  Council.    On  the  other 

time,  or  Prize  Courts  in  England;  hand,  from  the  courts  of  Scotland 

nor  from  Man,  Jersey,  Guernsey,  and  Ireland,  the  appeal  is  to  the 

Sark,  or  Aldemey ;  nor  from  any  of  House  of  Lords.    As  to  Scotch  ap- 

the  eohniet ; — the  appeal  in  these  peals,  see  6  Ann.  c.  26,  s.  12 ;  48 

cases  being  to  the  Queen  in  Council.  Geo.  8,  c.  151 ;  53  Geo.  8,  c  64 ;  59 

And  the  appeal  from  a  court-martial  Geo.  3,  c.  85  ;  4  Geo.  4,  c.  85.    As 

is  to  the  Queen  in  person ;  as  is  also  to  Irish  appeals,  see  28  Geo.  8,  c. 

the  appeal  from  the  Lord  Chancellor,  28 ;  89  &  40  Geo.  8,  c.  67»  art  8. 
in   matters  of   idiotcy    or    lunacy. 
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[judgment  no  further  appeal  is  permitted ;  but  every  subor- 
dinate tribunal  must  conform  to  their  determinations ;  the 
law  reposing  an  entire  confidence  in  the  honour  and  con- 
science of  the  noble  persons  who  compose  this  important 
assembly,  that  (if  possible)  they  will  make  themselves 
masters  of  those  questions  upon  which  they  undertake  to 
decide;  and  in  all  dubious  cases  refer  themselves  to  the 
opinions  of  the  judges,  who  are  summoned  by  writ  to 
advise  them:  since  upon  their  decision  all  property  must 
finally  depend  (m).] 

X.  We  have  next  to  notice  a  tenth  [species  of  courts, 
of  general  jurisdiction  and  use,  which  are  derived  out  of, 
and  act  as  collateral  auxiliaries  to,  the  foregoing ;  namely, 
the  Courts  of  Assize  and  A^isi  prius. 

These  are  composed  of  two  or  more  commissioners,] 
called  judges  of  assize,  or  of  assize  and  nisi  prius^  [who 
are  twice  in  every  year  (n)  sent,  by  special  commission 
fix)m  the  crown,]  on  circuits  [all  round  the  kingdom,  to  tiy 
by  a  jury  of  the  respective  counties,  the  truth  of  such  matters 
of  fact  as  are  then  under  dispute  in  the  courts  of  West- 
minster Hall ;] — ^there  being,  however,  as  to  London  and 
Middlesex,  this  exception,  that  instead  of  their  being  com- 
prised within  any  circuit,  courts  of  nisipritis  are  held  there 
for  the  same  purpose,  in  and  after  every  term,  before  the 
chief  or  other  judge  of  the  superior  courts,  at  what  are 

(in)  ''  Hitherto  may  also  be  re-  *'  have  been  established,  lest  there 

<'  ferred  the  tribunal  established  by  **  should  be  a  defect  of  justice  for 

*'  statute  14  Edw.  8,  c.  6,  consisting  **  want  of  a  supreme  court  of  appeal, 

"  (though  now  out  of  use)  of  one  "  during  any  long  intermission  or 

**  prelate,  two  earls,  and  two  barons,  '*  recess  of  parliament;  for  the  statute 

'*  who  are  to  be  chosen  at  every  new  "  further  directs,  that  if  the  difficulty 

**  parliament,  to  hear  complaints  of  •<  be  so  great  that  it  may  not  well 

"  grievances  and  delays  of  justice  "  be  determined  without  assent  of 

'*  in  the  king's  courts,  and  (with  the  **  parliament,  it  shall  be  brought  by 

«  advice  of  the  chancellor,  treasurer,  **  the  said  prelate,  earls  and  barons 

"  and  justices  of  both  benches)  to  "  unto    the    next   parliament,  who 

«  give  directions  for  remedying  these  "  shall  finally  determine  the  same." 

**  inconveniences  in  the  courts  be-  (8  BL  Com.  p.  58.) 

*'  low.      This  committee  seems  to  (n)  Vide  post,  p.  482,  n.  (t). 
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caUed  the  Loudon  and  Westminster  W^^tn^rs  (o).  [These 
judges  of  assize  came  into  use  in  the  room  of  the  antient 
justices  in  ejre^  jtuticiarii  in  itinere ;  who  were  regularly 
established,  if  not  first  appointed,  by  the  Parliament  of 
Northampton,  a.d.  1176,  in  the  twenty-second  year  of 
Henry  the  Second  (p),  with  a  delegated  power  firom  the 
king's  great  court  or  aula  regia,  being  looked  upon  as 
members  thereof:  and  they  afterwards  made  their  circuit 
roimd  the  kingdom  once  in  seyen  years  for  the  purpose 
of  trying  causes  (9).  They  were  afterwards  directed  by 
Magna  Charta,  c.  12,  to  be  sent  into  every  county  once 
a  year,  to  take  (or  receive  the  verdict  of  the  jurors  or 
recognitors  in  certain  actions,  then  called)  recognitions  or 
assises;  the  most  diBScult  of  which  they  are  directed  to 
adjourn  iato  the  Court  of  Common  Pleas  to  be  there 
determined.  The  itinerant  justices  were  sometimes  mere 
justices  of  assize,  or  of  dower,  or  of  gaol  delivery,  and  the 
like ;  and  they  had  sometimes  a  more  general  commission, 
to  determine  all  manner  of  causes,  being  constituted  juS'- 
ticiarii  ad  omnia,  placita  (r) :  but  the  present  justices  of 
assize  and  nisi  prius  are  more  immediately  derived]  from 
the  statute  of  Westminster  the  second,  (13  Edw.  I.  c  30,) 
and  consist  principally  of  the  judges  of  the  superior  courts 
of  common  law,  to  whom  the  duty  is  confided  of  thus 
superintending  the  trial  of  matters  of  &ct,  at  the  courts 
of  assizes  and  nin  prius^ — as  well  as  that  of  deciding 
matters  of  law,  and  transacting  other  judicial  business  at 

(0)   The  times  for  these  sittings  (q)  Co.  Litt  298.— "  ifimo  1261, 

are  now  filed  by  the  superior  courts  jutticiarii  ithurmtet  venenmi  t^pnd 

under  17  &  18  Vict.  c.  125,  s.  2  Wigomiam  in    octavu   S,    Johannit 

(''The    Common    Law    Procedure  haptisUt ;-^€t  totus comiatut  eot  ad- 

<*  Act,  1854*')*  They  were  formerly  mittere  recutavii,  quod  teptem  mmi 

regulated  by  the  following  statutes:  mmdum  ermt  elapti,  pottquam  Jut' 

18  Eliz.  c  12;  12  Geo.  1,  c.  31;  24  tMarU    ibidem    ultimo  sederunt."— 

Geo.  2,  c.  18  ;  1  Geo.  4,  cc.  21,  55 ;  (Anna!.  EccL  Wigorn.  in  Whart 

11  Geo.  4  &  1  WUL  4,  c.  70,  s.  7.  Angl.  Sacr.  i.  495.) 

{p)  Seld.  Jan.  L  2,  s.  5 ;  Spelm.  (r)  Bract  1.  8,  tr.  1,  c.  11. 
Cod.  329. 
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their  sittings  in  banc  (as  they  are  called)^  that  is^  on  the 
bench  of  their  respective  courts  at  Westminster.  For  by 
the  above-mentioned  statute  of  13  Edw.  I.  c  30^  the 
judges  of  assize  and  nisi  prius  are  to  be  [assigned  out  of 
the  king's  sworn  justices,  associating  to  themselves  one  or 
two  discreet  knights  of  each  county :  —by  statute  27  Edw.  I. 
c.  4,  (explained  by  12  Edw.  II.  c.  3^)  assises  and  inquests 
are  aUowed  to  be  taken  before  any  one  justice  of  the  court 
in  which  the  plea  was  brought;  associating  to  him  one 
knight  or  other  approved  man  of  the  county  :-^by  statute 
14  Edw.  III.  c  16^  inquests  of  nisi  prius  may  be  taken 
before  any  justice  of  either  bench^  (though  the  plea  be  not 
depending  in  his  own  courts)  or  before  the  chief  baron  of 
the  Exchequer,  if  he  be  a  man  of  the  law  j  or  otherwise 
before  the  justices  of  assize,  so  that  one  of  such  justices  be 
a  judge  of  the  King's  Bench  or  Common  Pleas,  or  the 
king's  Serjeant  sworn :]— ^ind,  lastly,  by  2  &  3  Vict  o.  22, 
all  justices  of  assize  may  on  their  respective  circuits  tiy 
causes  pending  in  the  Court  of  Exchequer,  without  issuing, 
(as  it  had  till  then  been  considered  necessary  to  do,) 
a  separate  commission  from  the  Exchequer  for  that  pmv 
pose.  [They  usually  make  their  circuits  in  the  respective 
vacations  after  Hilary  and  Trinity  Terms  (0 ;  assizes  being 
aUowed  to  be  taken  in  the  holy  time  of  Lent,  by  consent 
of  the  bishops  at  the  king's  request,  as  expressed  in  statute 
Westminster  the  first,  3  Edw.  I.  c.  51  («).  And  it  was 
also  usual,  during  the  times  of  popery,  for  the  prelates  to 
grant  annual  licences  to  the  justices  of  assize  to  administer 
oaths  in  holy  times :  for  oaths  being  of  a  sacred  nature, 
the  logic  of  those  deluded  ages  concluded  that  they  must 
be  of  ecclesiastical  cognizance  (v).     The  prudent  jealousy 

(i)  In  the  vacation  after  Michael-  This  is  called  the  wimter  cinwtl. 
mas  term,    a    special    commission  («)  Vide  post,  chap.  x. 
sometimes  issues  to  secure  the  more  (v)  Instances  hereof  may  be  met 
speedy  trial  of  persons  charged,  in  with  in  the  Appendix  to  Spelman's 
different  parts  of  the  kingdom,  with  Original  of  the  Terms,  and  in  Par- 
offences  not  triable  at  the  sessions.  ker's  Antiquities,  209. 
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[of  our  ancestors  ordained  {x)^  that  no  man  of  law  should  be 
judge  of  assize  in  his  own  coimtj,  wherein  he  was  bom^  or 
doth  inhabit;  and  a  similar  prohibition  is  found  in  the 
ciyil  law  (y),  which  has  carried  this  principle  so  &r^  that  it 
is  equivalent  to  the  crime  of  sacrilege  for  a  man  to  be 
governor  of  the  province  in  which  he  was  bom^  or  has 
any  civil  connexion  (z),"]  But  in  modem  times,  this  pro- 
hibition, always  inconvenient,  has  been  also  deemed  un- 
necessary ;  the  apprehensions  on  which  it  is  founded  being 
sufficiently  obviated  by  the  high  character  and  position  of 
our  judges.  By  statute  12  Geo.  II.  c.  27,  and  49  Geo.  III. 
c.  91,  it  is  consequently  abolished. 

[The  judges  upon  their  circuits,]  which  are  eight  in 
number  (a),  [now  sit  by  virtue  of]  four  [several  authori- 
ties (i).  1.  The  commission  of  the  peace.  2.  A  com- 
mission of  oyer  and  terminer.  3.  A  commission  of  general 
gaol  delivery. — The  consideration  of  all  which  belongs 
properly  to  the  subsequent  book  of  these  Commentaries. 
The  other  authority  is,  4.  That  of  nisi  priiLs{c)y  which  is 
a  consequence  of  the]  antient  [commission  of  assise  {d), 
being  annexed  to  the  office  of  justices  of  assize  by  the 
statute  of  Westminster  the  second  (13  Edw.  I.  c.  30);  and 
it  empowers  them  to  try  all  questions  of  fact  issuing  out 
of  the  courts  at  Westminster  that  are  then  ripe  for  trial 
by  jury  (e).  These,  by  the  antient  course  of  the  courts, 
were  usually  appointed  to  be  tried  at  Westminster  in  some 

{x)  Stat.  4  Edw.  3,  c.  2 ;  8  Rich.  actions,  have  thrown  the  commis- 

2,  c.  2  ;  SS  Hen.  8,  c.  24.  sion  of  assize,  as  distinguished  from 

(y)  Ff.  1,  22,  23.  the  commission  of  nisi  prius,  out  of 

(«)  C.  9,  29,  4.  force. 

(a)  These  are  the  Home— the  (c)  As  to  the  officers  of  nisi  priiu 
Midland— the  Norfolk— the  Oxford  and  their  fees,  see  15  &  16  Vict, 
—the  Northern— the  Western— the  c.  78. 

North  Wales— and  the  South  Wales  {d)  Bullock  v.  Parsons,  Salk.  454. 

Circuit.  (e)  The  judges  have    also  com- 

(b)  Blackstone  (vol.  iii.  p.  60)  mission  to  try  issues  of  fact  arising 
enumerates  SLve,  (including  the  com*  in  causes  depending  in  the  Court 
misHo»  rf  atMizef)  but  the  recent  of  Common  Pleas  at  Lancaster.  (See 
abolition  of  assizes,. and  other  real  18  &  19  Vict  c.  45.) 

VOL.  III.  r  p 
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[Easter  or  Michaelmas  term,  by  a  jury  returned  jfrom  the 
county  wherein  the  cause  of  action  arose;  but  with  this 
proviso,  nisi  priuSy  unless  before  the  day  prefixed  the  judges 
of  assize  should  come  into  the  county  in  question,]  which 
in  mcfdem  times  they  have  invariably  done  in  the  vac^ir 
tions  preceding,  so  that  the  trial  has  always  in  fact  taken 
place  before  those  judges.  And  now  by  the  effect  of  the 
statute  15  &  16  Vict  c.  76  ("  The  Common  Law  Pro- 
cedure Act,  1852"),  the  course  of  proceeding  is  no  longer 
even  ostensibly  connected  with  a  proviso  at  nisi  prius  (/) ; 
but  the  trial  is  allowed  to  take  place,  without  the  use  of 
any  such  words  in  the  process  of  the  court,  and  as  a  matter 
of  course,  before  the  judges  sent  under  the  commission 
into  the  several  counties.  [These  commissions  are  con- 
stantly accompanied  by  writs  of  associationy  in  pursuance 
of  the  statutes  of  Edward  the  first  and  Edward  the  se- 
cond before  mentioned ;  whereby  certain  persons  (usually 
the  clerk  of  assize  and  his  subordinate  officers)  are  di- 
rected to  associate  themselves  with  the  justices  and  Ser- 
jeants, and  they  are  required  to  admit  the  said  persons 
into  their  society,  in  order  to  take  the  assizes,  &c.,  that 
a  sufficient  supply  of  commissioners  may  never  be  want- 
ing. But,  to  prevent  the  delay  of  justice  by  the  absence 
of  any  of  them,  there  is  also  issued  of  course  a  writ  of 
si  non  omnes  ;  directing,  that  if  all  cannot  be  present,  any 
two  of  them — a  justice  or  serjeant  being  one  (jr)— may  pro- 
ceed to  execute  the  commission  (A).] 


(/)  See  15  &  16  Vict  c.  76,  8.  (A)  By  1  Geo.  4.  c.  $6;  s.  5,  any 

104, abolishing  the  jury  process  of  judge  or  baron  of  the   Exchequer 

distringat  juratoret,  in  the  award  of  may  amend  a  record,  and  make  an 

which  the  proviso  of  nut  priut  used  order  in  a  cause  on  circuit,  whether 

to  be  inserted.  in  a  suit  depending  in  his  own  court 

(g)  By  18  &  14  Vict  c.  25,  any  or  not     By   8  Geo.  4,  c  10,  the 

person  being  one  of  her  majesty's  commission  of  the  judges  on  circuit 

counsel,  or  a  barrister  at  law  with  may  be  opened  on  the  next  day  to 

patent  of  precedence,  may  be  named  the  one  appointed,  or  if  that  be  a 

in  the  commission,  though  he  be  not  Sunday,  &c.  then  on  the  day  follow, 

of  the  degree  of  the  coif.  ing.    By  8  &  4  Will.  4,  c.  71,  the 
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These  are  the  courts  of  general  jurisdiction  for  the 
determination  of  ordinary  causes  and  matters,  whether 
arising  at  law  or  in  equity;  but  there  are  other  courts 
whose  province,  though  more  special  and  peculiar  as  re- 
gards the  subject-matter  of  litigation,  are  yet  of  juris- 
diction equally  general  in  respect  of  place  and  person ;  and 
the  present  chapter  would  consequently  be  incomplete 
without  taking  notice  of  their  existence.  The  courts  to 
which  we  refer  are  t?ie  Court  of  Bankruptcy  ;  the  Court 
of  Probate;  and  the  Court  for  Divorce  and  Matrimonial 
Causes (i).  But  this  bare  mention  of  them  will  suffice 
for  the  present  purpose, — as  we  have  already  given,  in 
the  course  of  our  second  volume,  such  account  of  their 
constitution  and  course  of  proceeding  as  the  nature  of  this 
work  requires. 


placet  at  which  araizes  may  he  held 
may  be  fixed  by  order  in  council. 
By  7  Will.  4  &  1  Vict,  c  24, 
(amending  7  Geo.  4,  c.  68,)  pro- 
visiona  are  made  as  to  building,  &c. 
shire  halls  for  holding  the  assizes. 
By  17  &  18  Vict.  c.  35,  a  former 


enactment  for  dividing  the  county 
of  Warwick  into  two  assize  districts, 
and  for  holding  assizes  at  Coventry, 
is  repealed,  and  the  assizes  are  to 
be  held  at  Warwick  only. 

(t)  See  the  Index  to  vol.  ii.  in 
tit.  "Court" 


FF  2 
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CHAPTER  V. 

OF    THE    COURTS    OF   GENERAL   JURISDICTION   {con* 

tinned) — and,   herein,    of   courts    ecclesi- 
astical AND  MARITIME. 


Besides  the  several  cotirts  which  were  treated  of  in  the 
preceding  chapter,  and  in  which  all  injuries  are  redressed, 
that  &I1  under  the  cognizance  of  common  law,  or  equity, 
there  still  remain  some  other  courts  of  a  jurisdiction  equallj 
general ;  but  which  give  redress  for  no  injuries  at  common 
law  or  equity,  but  for  those  of  an  ecclesiastical  and  mari- 
time nature.  These  are  properly  distinguished  by  the 
title  of  Ecclesiastical  Courts  and  Courts  Maritime.  And 
we  may  properly  begin  with  a  remark  applicable  to  both 
— that  [these  eccentrical  tribunals  (which  are  princi- 
pally guided  by  the  rules  of  the  imperial  and  canon  laws), 
as  they  subsist  and  are  admitted  in  England  not  by  any 
right  of  their  own  (a),  but  upon  bare  sufferance  and  tole- 
ration from  the  municipal  law,  must  have  recourse  to  that 
law  to  be  informed  how  fex  their  jurisdiction  extends,  or 
what  causes  are  permitted,  and  what  forbidden,  to  be 
discussed  or  drawn  in  question  before  them.]  Except  so 
far  as  this  adoption  by  the  municipal  law  extends,  it 
[matters  not,  what  the  Pandects  of  Justinian  or.  the  Decre- 
tals of  Gregory  have  ordained.  They  are  here  of  no  more 
intrinsic  authority  than  the  laws  of  Solon  and  Lycui^us. 
The  common  law  of  England  is  the  one  uniform  rule  to 
determine  the  jurisdiction  of  our  courts ;  and  if  any  tri- 
bunals whatsoever  attempt  to  exceed  the  limits  so  prescribed 
them,  the  superior  courts  of  common  law  may,  and  do,  pro- 

(a)  Vide  sup.  vol.  i.  pp.  9,  62. 
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« 

[hibit  them  {l)y  and  in  some  cases  punish  their  judges  (o).] 
Having  premised  this  general  caution,  we  proceed  now  to 
consider— 

I.  Ecclesiastical  Courts.  [Before  we  descend  however 
to  consider  particular  courts  of  this  description,  it  must  be 
premised  in  general,  that  in  the  time  of  our  Saxon  ances- 
tors there  was  no  sort  of  distinction  between  the  lay  and  the 
ecclesiastical  jurisdiction :  the  county  court  was  as  much 
a  spiritual  as  a  temporal  tribunal:  the  rights  of  the 
Church  were  ascertained  and  asserted  at  the  same  time> 
and  by  the  same  judges,  as  the  rights  of  the  laity.  For 
this  purpose  the  bishop  of  the  diocese,  and  the  alderman, 
(or  in  his  absence,  the  sheriff)  of  the  county,  used  to  sit 
together  in  the  County  court,  and  had  there  the  cog- 
nizance of  all  causes,  as  well  ecclesiastical  as  civil;  a 
superior  deference  being  paid  to  the  bishop's  opinion  in 
spiritual  matters,  and  to  that  of  the  lay  judges  in  tem- 
poral (d).  This  union  of  power  was]  in  some  respects, 
it  may  be  presumed,  [very  advantageous  to  them  both : 
the  presence  of  the  bishop  added  weight  and  reverence  to 
the  sheriff's  proceedings ;  and  the  authority  of  the  sheriff 
was  equally  useful  to  the  bishop,  by  enforcing  obedience 
to  his  decree  on  such  refractory  offenders,  as  would  other- 
wise have  despised  the  thunder  of  mere  ecclesiastical 
censures. 

But  so  moderate  and  rational  a  plan  was  wholly  incon- 
sistent with  those  views  of  ambition,  that  were  then  form- 
ing by  the  court  of  Home.  It  soon  became  an  established 
maxim  in  the  papal  system  of  policy,  that  aU  ecclesiastical 
persons,  and  all  ecclesiastical  causes,  should  be  solely  and 
entirely  subject  to  ecclesiastical  jurisdiction  only ;  which 

(6)  As  to  prohibition  to  the  Ec-  (d)   "  Oleberrimo   huic   emvenhti 

clesiastical    Courts,  see  Ex    parte  epiicopus  et  aldermannui  iniertunU ; 

Tucker,  1  Man.  ft  Gr.  619  ;  Tucker  quorum  alter  jura  tUmna,  alter  kunuma 

V,  Inmaoy  4  Man.  &  Or.  1049.  populum  edoceto."~^WiilL  Leg.  Angi. 

(e)  Halci  Hist  C.  L.  c.  2.  Sax.  LL.  Eadg.  c.  5. 
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[jurisdiction  was  supposed  to  be  lodged  in  the  first  place 
and  immediately  in  the  Pope,  by  divine  indefeasible  right 
and  inTestiture  firom  our  Saviour  himself;  and  derived 
from  the  Pope  to  aU  inferior  tribunals  (6). 

It  was  not,  however,  till  after  the  Norman  conquest, 
that  this  doctrine  was  received  in  England;  when  William 
the  first,  (whose  title  was  warmly  espoused  by  the  monas- 
teries, which  he  liberally  endowed,  and  by  the  foreign 
clergy,  whom  he  brought  over  in  shoals  firom  France  and 
Italy  and  planted  in  the  best  preferments  of  the  English 
Church,)  was  at  length  prevailed  upon  to  establish  this 
fatal  incroachment,  and  separate  the  ecclesiastical  court 
from  the  civil :  whether  actuated  by  principles  of  bigotry, 
or  by  those  of  a  more  refined  policy,  in  order  to  dis- 
countenance the  laws  of  King  Edward,  abounding  with 
the  spirit  of  Saxon  liberty,  is  not  altogether  certain.  But 
the  latter,  if  not  the  cause,  was  undoubtedly  the  con- 
sequence, of  this  separation :  for  the  Saxon  laws  were 
soon  overborne  by  the  Norman  justiciaries,  when  the 
county  court  fell  into  disregard  by  the  bishop's  withdrawing 
his  presence,  in  obedience  to  the  charter  of  the  Conqueror, 
which  prohibited  any  spiritual  cause  from  being  tried  in 
the  secular  courts,  and  commanded  the  suitors  to  appear 
before  the  bishop  only,  whose  decisions  were  directed  to 
conform  to  the  canon  law  (c). 

King  Henry  the  first,  at  his  accession,  among  other 
restorations  of  the  laws  of  King  Edward  the  Confessor, 
revived  this  of  the  union  of  the  civil  and  ecclesiastical 

(6)  "  Hence  the  canon  law  lays  it  "  injustice,  he  caused  (says  the  holy 

"  down  as  a  rule,  that  *  taeerdotet  a  *'  canon)  the  petitions  to  be  burnt  in 

"regitiut  honorandi  sunt,  non  judi-  ''their    presence,  dismissing   them 

*<  eandi  *  (Decret  part  2,  cans.  1 1,  qu.  **  with  this  valediction ;  *  Ite  ei  inter 

**  1,  c.4i);  andplacesanemphatical  '*voi  causa*  vestras    diseutite,  quia 

**  reliance  on  a  fabulous  tale  which  "  dignum  non  est  ut  nos  jtdicemus 

"ittellsof  the  Emperor  Consuntine;  «  Deos. ' "    (3  BL  Com.  p.  62.) 

<*that    when    some  petitions   were  (c)  Hale,  Hist  C.L.  102;  Selden 

"brought  to  him,  imploring  the  aid  of  in  Eadm.  p.  6,  1.  24;  4  Inst  259  ; 

**  his  authority  against  certain  of  his  Wilk.  Leg.  Angl.  Sax.  292. 
<<  bishops  accused  of  oppression  and 
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[courts ;  which  was,  according  to  Sir  Edward  Coke,  only 
a  restitution,  after  the  great  heat  of  the  conquest  was  past, 
of  the  antient  law  of  England  (d).  This,  however,  was 
ill-relished  by  the  popish  clergy,  who,  under  the  guidance 
of  that  arrogant  prelate  Archbishop  Anselm,  very  early 
disapproved  of  a  measure  that  put  them  on  a  level  with 
the  profane  laity,  and  subjected  spiritual  men  and  causes 
to  the  inspection  of  the  secular  magistrates;  and  therefore 
in  their  synod  at  Westminster,  in  the  third  year  of  Henry 
the  first,  they  ordained  that  no  bishop  should  attend  the 
discussion  of  temporal  causes  (^);  which  soon  dissolved 
this  newly-effected  union.  And  when,  upon  the  death  of 
King  Henry  the  first,  the  usurper  Stephen  was  brought 
in  and  supported  by  the  clergy,  we  find  one  article  of 
the  oath  which  they  imposed  upon  him  was,  that  eccle- 
siastical persons  and  ecclesiastical  causes  should  be  sub- 
ject only  to  the  bishop's  jurisdiction  (/).  And  as  it  was 
about  that  time  that  the  contest  and  emulation  began 
between  the  laws  of  England  and  those  of  Rome  (^),  the 
temporal  courts  adhering  to  the  former,  and  the  spiritual 
adopting  the  latter  as  their  rule  of  proceeding;  this 
widened  the  breach  between  them,  and  made  a  coalition 
afterwards  impracticable,  which  probably  would  else  have 
been  effected  at  the  general  reformation  of  the  Church.] 

Such  was  the  formation  of  those  separate  and  inde-> 
pendent  courts  which  have  been  since  styled  the  ecclesi- 
astical (or  spiritual)  courts,  or  the  courts  christian  {curuB 
christianitatis).  The  jurisdiction  that  they  proceeded  to 
exercise,  was  the  administration  of  justice  in  all  ecclesias- 
tical matters  in  any  way  connected  with  the  Church.  In 
most  of  these  (as  will  appear  in  the  course  of  the  chapter) 
the  connection  is  a  proper  and  obvious  one;  but  there  were 
others  which,  though  also  included  in  the  ecclesiastical 
jurisdiction,  had  no  such  connection  except  in  a  forced 

(d)  2  In»t.  70.  Cod.  30L 

(«)  "  Ne  epiteopi  ueeularium  pla-  (/)  Spelm.  Cod.  810. 

eiicrum  ^ium  tuicipianW* — Spelm.  {g)  Vide  Bup.  vol.  I.  p.  12. 
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and  remote  sense.  These  are  the  matters  commonly 
designated  as  testamentary  and  matrimoniaL  But  by  the 
recent  Acts  of  20  &  21  Vict  cc,  77  and  85  (^r),  the 
jurisdiction  of  the  ecclesiastical  courts  over  these,  after  an 
exercise  of  more  than  seven  centuries,  is  now  withdrawn 
and  transferred  to  courts  of  which  we  had  occasion  to  speak 
in  former  parts  of  this  work  (A).  In  recounting  the  various 
species  of  these  courts  we  shall  begin  with  the  lowest,  and 
so  ascend  gradually  to  the  supreme  court  of  appeal  (t). 

1.  The  Archdeacon's  Court  is  the  most  inferior  court 
in  the  whole  ecclesiastical  polity.  It  is  held,  in  each  arch- 
deaconry, before  a  judge  appointed  by  the  archdeacon 
himself,  and  called  his  official.  Its  jurisdiction  comprises 
ecclesiastical  causes  in  general,  arising  within  the  arch- 
deaconry: and,  in  ordinary  cases,  the  party  may  commence 
his  suit  either  in  this  court  or  the  bishop's;  though  in 
some  archdeaconries  the  suit  must  be  commenced  in  the 
former,  to  the  exclusion  of  the  latter  (A).  From  the  arch- 
deacon's court  an  appeal  generally  lies,  by  24  Hen.  VIII. 
c.  12,  to  that  of  the  bishop. 

2.  The  Consistory  Court  of  the  bishop  is  held  in  the 
several  cathedrals,  for  the  trial  of  all  ecclesiastical  caus^ 
arising  within  the  several  dioceses  (/)•     The  chancellor 


ig)  The  20  &  21  Vict  c.  77,  has 
been  amended  in  certain  particulars 
by  21  ft  22  Vict  c.  95;  and  the  20 
ft  21  Vict.  c.  86,  by  21  ft  22  Vict, 
c.  108,  22  ft  23  Vict  c.  61,  and  23 
ft  24  Vict.  c.  144. 

(A)  See  Index  to  vol.  ii.  in  tit. 
"Probate"  and  ** Divorce."  The 
effect  of  this  has  been  to  set  aside 
altogether  one  of  these  tribunals, 
viz.  the  Prerogative  Court;  which 
was,  in  each  province,  held  before  a 
judge  appointed  by  the  archbishop, 
for  administering  justice  in  testa- 
mentary matters  (viz.  those  relat- 
ing to  probate  and  administration), 
and  in  those  only.    Its  jurisdiction 


arose  in  the  case  (an  extremely  fre- 
quent one)  where  the  deceased  left 
bona  notabilia  in  different  dioceses. 
As  in  this  case  the  matter  could 
not  be  disposed  of  in  any  single 
diocese,  the  archbishop  claimed  the 
jurisdiction  by  way  of  special  pre^ 
rogative. 

(t)  For  further  information  as  to 
these  courts  and  the  particular  mat- 
ters cognizable  in  them,  see  the 
Report  of^  the  Commissioners  on 
Ecclesiastical  Courts,  dated  13th 
February,  1832. 

(k)  See  Woodward  0.  Fox,  2  VenU 
267;  Godolph.61. 

(0  Vide  sup.  p.  118,  n.  (f). 
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of  the  diocese  (or  his  commissary)  is  the  judge;  [and  from 
his  sentence  an  appeal  Ues,  by  yirtue  of  the  same  statute 
of  Henry  the  eighth,  to  the  archbishop  of  each  province 
respectively.] 

3.  [The  Court  of  Arches  is  a  court  of  appeal  belonging 
to  the  archbishop  of  Canterbury,  whereof  the  judge,  (who 
sits  as  deputy  to  the  archbishop,)  is  called  the  Dean  of  the 
Arches ;  because  he  antiently  held  his  court  in  the  church 
of  St.  Mjary-le-bow  {Sancta  Maria  de  arcubus)^  though  all 
the  principal  spiritual  coiuts  are  now  holden  at  Doctors' 
Commons.  His  proper  jurisdiction  is  only  over  the 
thirteen  peculiar  parishes  belonging  to  the  archbishop  in 
London  ;  but  the  office  of  Dean  of  the  Arches  having 
been  for  a  long  time  united  with  that  of  the  archbishop's 
principal  official,  he  now,  in  right  of  the  last-mentioned 
office  (as  doth  also  the  official  principal  of  the  arch- 
bishop of  York),  receives  and  determines  appeals  from 
the  sentences  of  all  inferior  ecclesiastical  courts  within  the 
province.]  Many  suits,  also,  are  brought  before  him  as 
origmal  judge,  the  cognizance  of  which  properiy  belongs 
to  inferior  jurisdictions  within  the  province,  but  in  respect 
of  which  the  inferior  judge  has  waived  his  jurisdiction, 
under  a  certain  form  of  proceeding  known  in  the  canon 
law  by  the  denomination  of  letters  of  request  {m).  From 
the  Court  of  Arches,  and  from  the  parallel  court  of  appeal 
in  the  province  of  York,  an  appeal  lies  to  the  Privy 
Council,  as  we  shaU  presently  have  occasion  to  show  at 
greater  length. 

4.  [The  Court  of  Peculiars  is  a  branch  of,  and  annexed 
to,  the  Court  of  Arches.  It  has  a  jurisdiction  over  all 
those  parishes  dispersed  through  the  province  of  Canter- 
bury in  the  midst  of  other  dioceses,  which  are  exempt 
from  the  Ordinary's  jurisdiction,  and  subject  to  the  Metro- 
politan only.     All  ecclesiastical  causes  arising  within  these 

(m)  2  Chit.  Gen.  Prac.  496;  see      parte  Deniaon,  4  Ell.  k  Bl.  292. 
Burgoyne  v.  Free,  2  Add.  406 ;  Ex 
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[peculiar  or  exempt  jurisdictions  (;?),  are  originally  cog- 
nizable by  this  court ;]  &om  which  an  appeal  lies  to  the 
Court  of  Arches  (y). 

[We  have  here  passed  by  such  ecclesiastical  courts  as 
have  only  what  is  called  a  voluntary,  and  not  a  contentious, 
jurisdiction ;  which  are  merely  concerned  in  doing  or  set- 
tling what  no  one  opposes,  and  keeping  an  open  office  for 
that  purpose  (as  granting  dispensations,  licences,  Acuities, 
and  other  remnants  of  the  papal  extortions),  but  do  not 
concern  themselves  with  administering  redress  to  any  in- 
jury ;]  and  shall  proceed  to — 

5.  The  great  court  of  appeal  in  all  ecclesiastical  causes, 
viz.  the  Privy  Council  (r).  This  has  been  substituted  in 
our  own  times  for  the  former  appeal  court,  viz.  the  Court 
of  Delegates, — [jtidices  delegati,  appointed  by  commission 
under  the  Great  Seal,  and  issuing  out  of  Chancery,  to 
represent  the  royal  person,]  and  hear  the  appeal  This 
Court  of  Delegates,  in  ordinary  cases,  consisted  of  three 
puisne  judges,  (one  from  each  of  the  superior  common  law 
courts,)  and  three  or  more  civilians  (s) ;  and  was  held  by 
virtue  of  the  statute  25  Hen.  VIII.  c.  19,  by  which  all 
manner  of  appeals  were  authorized  to  be  had  and  pro- 
secuted from  the  archbishops'  courts  to  the  sovereign  in 
chancery  (/).     [Prior  to  that  statute  the  appeal  was  to  the 

(p)  Beneficet,  "exempt  or  pecu-  the  appeal  from   the  archbishop*^ 

liar,"   are  nevertheless  (so  far  as  court,  in  a  case  where  the  crown  is 

the  Act  relative  to  pluralities  and  concerned  (as  well  as  in  other  cases), 

residence  is  concerned)  to  be  subject  is  to  the  Privy  Council,  and  not  to 

to  the  jurisdiction  of  the  archbishop  the   upper    house    of  convocation, 

or  bishop  within  whose  province  or  (See  Gorham  v.  Bishop  of  Exeter, 

diocese  they  are  locally  situate.   (1  15  Q.  B.  52.) 
&  2  Vict.  c.  106,  8. 108.)  (<)  Special  Report  on  Ecclesias- 

(q)   See  Parham  o.  Tempter,   8  tical  Courts,   dated  25th  January, 

Phil.  Ecc.  Rep.  223.  1831. 

(r)  See  2  &   8  Will.  4,  c.  92;  (0  A  commission  of  review  was 

3  3r  4  Will.  4,  c.  41,  &  3;  6  &  7  sometimes    granted    to    revise  the 

Vict  c.  38 ;  7  &  8  Vict.  c.  69,  ss.  9,  sentence  of  the  Court  of  Delegates 

12.      It  has  been  determined  that  in  extraordinary  cases ;  but  no  ap- 
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[Pope.  Appeals  to  Rome,  indeed,  were  always  looked 
upon  by  the  English  nation,  even  in  the  times  of  popery, 
with  an  evil  eye,  as  being  contrary  to  the  liberty  of  the 
subject,  the  honour  of  the  Crown,  and  the  independence 
of  the  whole  realm ;  and  were  first  introduced,  in  very 
turbulent  times,  in  the  sixteenth  year  of  King  Stephen 
(a.d.  1151),  at  the  same  period,  (Sir  Henry  Spelman 
observes,)  that  the  civil  and  canon  laws  were  first  im- 
ported into  England.  But  in  a  few  years  after,  to  obviate 
this  growing  practice,  the  Constitutions  made  at  Claren- 
don, in  the  eleventh  year  of  Henry  the  second,  on  account 
of  the  disturbances  raised  by  Archbishop  Becket  and 
other  zealots  of  the  holy  see,  expressly  declare,  that  ap- 
peak  in  causes  ecclesiastical  ought  to  lie  fix)m  the  arch- 
deacon to  the  diocesan ;  from  the  diocesan  to  the  arch- 
bishop of  the  province ;  and  &om  the  archbishop  to  the 
king ;  and  are  not  to  proceed  any  further  without  special 
licence  from  the  crown  (u).  But  the  unhappy  advantage 
that  was  given,  in  the  reigns  of  King  John  and  his  son 
Henry  the  third,  to  the  encroaching  power  of  the  Pope, 
who  was  ever  vigilant  to  improve  all  opportunities  of  ex- 
tending his  jurisdiction  hither,  at  length  riveted  the  custom 
of  appealing  to  Home,  in  causes  ecclesiastical,  so  strongly, 
that  it  never  could  be  thoroughly  broken  off  till  the  grand 
rupture  happened  in  the  reign  of  Henry  the  eighth;  when 
all  the  jurisdiction  usurped  by  the  Pope  in  matters  eccle- 
siastical was  restored  to  the  Crown,  to  which  it  originally 
belonged ;  so  that  the  statute  of  the  twenty-fifth  year  of 
Henry  the  eighth  was  but  declaratory  of  the  antient  law 
of  the  reahn  (j:).]  The  Court  of  Delegates,  however,  is 
now  superseded  (y) ;  and  by  2  &  3  WilL  IV.  c.  92,  it  is 
provided,  that  every  person  who  might  formerly  have  ap* 
pealed  under  25  Hen.  VIII.  c.  19,  may,  for  the  future, 

peal  lay  from  that  court,  as  a  matter  (y)  See  the  Special  Report  of  the 

of  right    (See  26  Hen.  8,  c.  1 ;  1  Commissioners  appointed  to  inquire 

Eliz.  c.  1 ;  8  Bl.  Com.  67.)  into  the  Ecclesiastical  Courts,  dated 

(«)  Cod.  Vet  Leg.  815.  25th  Jan.  18S1,  in  which  this  change 

(«)  4  Inst.  841.  was  recommended. 

.•  m  F  f6 


444 


BOOK  V. — OF  CIVIL  INJURIES. 


appeal  to  her  Majesty  in  council.  And  it  is  further  enacted 
by  3  &  4  WiU.  IV.  c.  41,  s.  3,  6  &  7  Vict.  c.  38,  s.  11, 
and  7  &  8  Vict.  c.  69,  s.  9,  that  her  Majesty  by  order  in 
council  may  direct  that  all  appeals  from  ecclesiastical  or 
other  courts  shall  be  referred  to  the  Judicial  Committee  of 
the  privy  council  (y). 

These  are  the  principal  courts  of  ecclesiastical  jurisdic- 
diction  (x),  none  of  which  are  courts  of  record,  except  the 
Privy  Council  (a) ;  and  we  now  proceed  to  consider  the 
wrongs  or  injuries  which  are  cognizable  therein.  By 
which  are  to  be  understood  only  such  as  are  made  the 
subject  of  proceeding  in  these  courts,  for  the  purpose  of 
making  an  injured  party  satis&ction  and  redress  for  the 
damage  which  he  has  sustained;  as  we  do  not  mean  to 
take  specific  notice  of  any  proceeding  in  the  ecclesiastical 
courts  for  reformation  of  the  (^nder,  and  pro  salute 
anim€B{b).  And  these  will  be  reduced  under  the  fallowing 
heads: — 

[First,  the  subtraction,  or  withholdings  of  tithes  fiiom 


(y)  Vide  Bup.  vol.  ii.  p.  479. 

(«)  Blackstone  takes  occasion 
here  (vol.  iii.  p.  68)  to  explain  the 
rise  and  fall  of  the  court  of  the  king's 
high  eommi$tiom  in  causes  ecclesias- 
tical. He  says,  ''This  court  was 
"  erected  and  united  to  the  regal 
**  power  by  virtue  of  the  statute  1 
**  Eliz.  c.  1,  instead  of  a  larger  juris- 
"  diction  which  had  before  been  ex- 
"  ercised  under  the  Pope's  authority. 
**  It  was  intended  to  vindicate  the 
*'  dignity  and  peace  of  the  Church, 
*'  by  reforming,  ordering  and  cor- 
**  recti ng  the  ecclesiastical  state  and 
"  persons  ;  and  all  manner  of  errors, 
**  heresies,  schisms,  abuses,  offences, 
"  contempts,  and  enormities.  Under 
**  the  shelter  of  which  very  general 
*'  words,  means  were  found,  in  that 


"  and  the  two  succeeding  reigns,  to 
"  vest  in  the  high  commissioners 
**  extraordinary  and  almost  despotic 
"  powers  of  fining  and  imprisoning  : 
**  which  they  exerted  much  beyond 
**  the  degree  of  the  offence  itself, 
*'  and  frequently  over  offences  by  no 
"  means  of  spiritual  cognisance. 
*'  For  these  reasons  this  court  was 
"justly  abolished  by  statute  16 
''Car.  1,  c.  11." 

(a)  See  3  &  4  Will.  4,  c.  41, 
a.  16,  and  6  &  7  Vict  c.  88,  s.  7. 

(6 )  The  offences  proceeded  against 
pro  salute  aninue,  are  those  "  com- 
**  mitted  by  the  clergy  themselves, 
"  such  as  neglect  of  duty,  immoral 
"  conduct,  advancing  doctrines  not 
"  comformable  to  the  Articles  of  the 
'*  Church,   suffering    dilapidations, 
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[the  parson  or  vicar^  whether  the  former  be  a  clergyman  or 
a  laj  appropriator  (d).  But  herein  a  distinction  must  be 
taken  :  for  the  ecclesiastical  courts  have  no  jurisdiction  to 
try  the  right  of  tithes,  unless  between  spiritual  persons  (e)  ; 
but  in  ordinary  cases,  between  spiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  disputed (/).  By  the  statute — or  rather  writ(^)— of  cir- 
cumspecti  agatis{h\  it  is  declared,  that  the  court  christian 
shall  not  be  prohibited  from  holding  plea,  ^'  si  rector  petat 
versus  parochianos,  oblationes  et  decimas  debitas  et  con- 
suetas'^  (i) :  so  that  if  any  dispute  arises  whether  such 
tithes  be  due  and  cuxustomed,  this  cannot  be  determined  in 
the  ecclesiastical  court,  but  before  the  courts  of  the  com- 
mon law ;  as  such  questions  affect  the  temporal  inheritance, 
aiid  the  determination  must  bind  the  real  property.     But 


'*  and  the  like  offences  ; — also  by 
'*  laymen,  such  as  brawling,  laying 
**  violent  bands,  and  otber  irreve- 
"  rent  conduct  in  the  church  or 
'*  churchyard,  violating  churchyards, 
"  neglecting  to  repair  ecclesiastical 
**  buildings,  incest,  incontinence.  • . . 
'*  These  offences  are  punished  by 
'*  monition,  penance,  ezcommunica- 
"  tion,  suspension  ab  ingretsu  eccle^ 
"  tuBt  suspension  from  office  and 
**  deprivation/*  (Report  of  Com- 
missioners on  Ecclesiastical  Courts, 
dated  15th  February,  1832,  p.  18.) 
We  may  notice  here,  that  these 
courts  formerly  entertained  suits  for 
drfamation  (Ibid.), in  the  case  where 
the  spiritual  offence  of  incontinency 
was  wrongfully  imputed.  But  by 
18  &  19  Vict.  c.  41,  their  jurisdic- 
tion in  this  matter  was  abolished; 
and  proceedings  in  the  ecclesiastical 
courts  for  incontinency  itself,  have 
in  modem  times  been  out  of  use. 
Moreover,  their  Jurisdiction  to  enter- 
tain suits  for  <*  brawling,"  against 
persons  who  are  not  in  holy  orders, 


has  been  taken  away  by  23  &  24 
Vict.  c.  32,  s.  1 ;  and  a  remedy  given 
for  indecent  behaviour  in  places  of 
public  worship,  by  way  of  summary 
conviction  before  two  justices. 

(d)  Sut.  82  Hen.  8,  c.  7.  As  to 
tithes,  vide  sup.  p.  79. 

(s)  2  Roll.  Abr.  809,  310 ;  Bro. 
Abr.  tit.  Jurisdiction,  85. 

(/)  2  Inst.  364,  389,  490. 

ig)  See  Harrington,  120 ;  3  Pryn. 
Rec.  386. 

(A)  13  Edw.  1.  St.  4. 

(t)  In  Ruff  head's  edition  of  the 
Statutes  at  Large  it  is  stated,  that 
the  words  following  in  italics  (though 
inserted  in  his  text)  are  not  in  the 
original  of  the  statute  of  drcumspecte 
agaiit,  *<  If  a  parson  demand  qfhis 
"  parithionert,  oblations  or  Hthet  due 
*'  and  aceuttomedJ*  Neither  do  they 
occur  in  the  subsequent  Articuli 
eUri,  (made  9  Edw.  2,  st  1.)  which 
also  contain  enactments  as  to  when 
a  prohibition  to  the  spiritual  courts 
will  lie.  In  reference  to  the  subject 
of  tithes. 
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[where  the  right  does  not  come  into  question,  but  only  the 
fact  whether  or  no  the  tithes  allowed  to  be  due  are  really 
subtracted  or  withdrawn,  this  is  a  transient  personal  injuiy 
for  which  the  remedy  may  properly  be  had  in  the  spiritual 
court ;  viz.  the  recovery  of  the  tithes,  or  their  equivalent. 
By  statute  2  &  3  Edw.  VI.  c.  13,  it  is  enacted,  that  if 
any  person  shall  carry  off  his  predial  tithes  (viz.  of  com, 
hay,  or  the  Uke,)  before  the  tenth  part  is  duly  set  forth,  or 
agreement  is  made  with  the  proprietor,  or  shall  willingly 
withdraw  his  tithes  of  the  same,  or  shall  stop  or  hinder 
the  proprietor  of  the  tithes,  or  his  deputy,  from  viewing  or 
carrying  them  away ;  such  offender  shall  pay  double  the 
value  of  the  tithes,  with  costs,  to  be  recovered  before  the 
ecclesiastical  judge,  according  to  the  ecclesiastical  laws. 
By  a  former  clause  of  the  same  statute,  the  treble  value  of 
the  tithes,  so  subtracted  or  withheld,  may  be  sued  for  in 
the  temporal  courts,  which  is  equivalent  to  the  double 
value  to  be  sued  for  in  the  ecclesiastical  For  one  may 
sue  for  and  recover  in  the  ecclesiastical  courts  the  tithes 
themselves,  or  a  recompense  for  them,  by  the  antient  law : 
to  which  the  suit  for  the  double  value  is  superadded  by  the 
statute.  But  as  no  suit  lay  in  the  temporal  courts  for  the 
subtraction  of  tithes  themselves,  therefore  the  statute  gave 
a  treble  forfeiture,  if  sued  for  there,  in  order  to  make  the 
course  of  justice  uniform,  by  giving  the  same  reparation  in 
one  court  as  in  the  other  (A).]  However,  it  has  of  late 
seldom  happened  that  tithes  have  been  sued  for  in  the 
spiritual  court ;  [for  if  the  defendant  pleads  any  custom, 
modusy  composition,  or  other  matters  whereby  the  right  of 
tithing  is  called  into  question,  this  takes  it  out  of  the 
jurisdiction  of  the  ecclesiastical  judges ;  for  the  law  will 
not  suffer  the  existence  of  such  a  right  to  be  decided  by 
the  sentence  of  any  single— much  less  an  ecclesiastical — 
judge,  without  the  verdict  of  a  jury.]  A  summary  method,- 
besides,  of  recovering  tithes  not  exceeding  the  value  of  10/. 

(k)  2  lost.  250.    As  to  the  action      Oraburn  v.  Brown,  16  Mee.  &  W. 
for  treble  value  of  the  tithesi  see      821. 
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(or,  where  due  from  Quakers,  50/.,)  was  given  by  statute 
53  Geo.  III.  c.  127,  by  complaint  to  two  justices  of  the 
peace;  and  by  5  &  6  Will.  IV.  c.  74,  and  4  &  5  Vict, 
c.  36,  this  proceeding  before  justices  is  now  made  the 
only  remedy  to  recover  tithes  of  the  above  value,  (no 
suit  being  allowed  either  in  the  law  or  in  the  ecclesi- 
astical courts,)  unless  the  title  to  the  tithes  be  bon&  fide 
brought  into  question,  in  which  case  an  action  will  lie  in 
the  courts  of  law  as  before  those  statutes  (/).  Besides  all 
which,  it  is  to  be  recollected  that  the  claim  itself  to  tithes 
has  now  become  comparatively  rare — that  species  of  pro- 
perty having  been,  in  the  great  majority  of  parishes, 
already  commuted  into  a  com  rent-charge  under  the 
Tithe  Commutation  Act,  of  which  an  accoimt  has  already 
been  given  (m). 

[Another  injury,  cognizable  in  the  spiritual  courts,  is  the 
Twn-payment  of  other  ecclesiastical  dues  to  the  clergy ;  as 
pensions,  mortuaries,  compositions,  offerings,  and  whatso- 
ever fiJls  under  the  denomination  of  surplice-fees^  for  mi- 
nisterial offices  of  the  Church :  aU  which  injuries  are  re- 
dressed by  a  decree  for  their  actual  payment.]  But 
the  provisions  of  the  statutes  just  mentioned  with  regard 
to  the  recovery  of  tithes,  extend  also  to  oblations  and  all 
ecclesiastical  dues  and  demands  whatsoever  (n). 

A  suit,  moreover,  will  lie  in  these  Courts  for  fees  due  to 
their  officers  ;  but  not  where  the  right  to  them  is  disputed, 
for  then  it  must  be  decided  by  the  common  law  (o). 

These  Courts  also  have  cognizance  oi spoliation;  which 
[is  an  injiuy  done  by  one  clerk  or  incumbent  to  another, 
in  taking  the  fruits  of  his  benefice  without  any  right  there- 
unto, but  under  a  pretended  title.  It  is  remedied  by  a 
decree  to  account  for  the  profits  so  taken.  This  injury, 
when  the  jus  patronatiis  or  right  of  advowson  doth  not 
come  into  debate,  is  cognizable  in  the  spiritual  court :  as 

(0  See  Peyton  v.  Watson,  8  Q.  B.  (m)  Vide  sup.  p.  91. 

658;  Robinson  v.  Purday,  16  Mee.  (n)  Vide  sup.  p.  110. 

&  W.  11.  (o)  1  Ventr.  166. 
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[if  a  patron  first  presents  A.  to  a  benefice^  who  is  instituted 
and  inducted  thereto  :  and  then,  upon  pretence  of  a 
vacancy,  the  same  patron  presents  B.  to  the  same  living, 
and  he  also  obtains  institution  and  induction.  Now,  if  the 
fiict  of  the  vacancy  be  disputed,  then  that  derk  who  is  kept 
out  of  the  profits  of  the  living,  whichever  it  be,  may  sue 
the  other  in  the  spiritual  court  for  spoliation,  or  taking  the 
profits  of  his  benefice.  And  it  shall  there  be  tried,  whether 
the  living  were,  or  were  not,  vacant;  upon  which  the 
validity  of  the  second  clerk's  pretensions  must  depend  (o). 
But  if  the  right  of  patronage  comes  at  all  into  dispute,  as 
if  one  patron  presented  A.  and  another  patron  presented 
B.,  there  the  ecclesiastical  court  hath  no  cognizance,  (pro- 
vided the  tithes  sued  for  amount  to  a  fourth  part  of  the 
value  of  the  living,)  but  may  be  prohibited,  at  the  instance 
of  the  patron,  by  the  writ  of  indicavit  (p).  So,  also,  if  a 
clerk,  without  any  colour  of  title,  ejects  another  fix>m  his 
parsonage,  this  injury  must  be  redressed  in  the  temporal 
courts ;  for  it  depends  upon  no  question  determinable  by 
the  spiritual  law,  (as  plurality  of  benefices  or  no  plurality, 
vacancy  or  no  vacancy,)  but  is  merely  a  civil  injury.] 
.  Another  case  in  which  these  courts  have  jurisdiction,  is 
that  of  [^dilapidations,  which  are  a  kind  of  ecclesiastical 
waste  ;  either  voluntary,  by  pulling  down ;  or  permissive, 
by  suffering  the  chancel,  parsonage-house,  and  other  build- 
ings thereunto  belonging,  to  decay.  Here  an  action  lies 
either  in  the  spiritual  court,  by  the  canon  law ;  or  in  the 
coiuts  of  common  law  (y) :  and  it  may  be  brought  by  the 
successor  against  the  predecessor,  if  living,  or,  if  dead, 
then  against  his  executors  (r).]  Also,  [by  statute  13  Eliz. 
c.  10  (s),  if  any  spiritual  person  makes  over  or  alienates  his 
goods,  with  intent  to  defeat  his  successors  of  their  remedy 
for  dilapidations,  the  successor  shall  have  such  remedy 

(o)  F.  N.  B.  86.  (q)  Jones  v.  Hill,  Cart.  224;  S.  C. 

(p)  Circumspecte  agatli,  18  Edw.  8  Lev.  268. 
1,  St.  4;  Artie.  Cleri,  9  Edw.  2,  c.  2  ;  (r)  Vide  sup.  pp.  67,  104w 

F.  N.  B.  45.  (0  See  also  14  Eliz.  c.  11,  s.  18. 
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[against  the  alienee^  in  the  ecclesiastical  court,  as  if  he 
were  the  executor  of  his  predecessor.] 

The  spiritual  courts  have  also  cognizance  as  to  [the 
neglect  of  reparations  of  the  churchy  churchyard^  and  the 
like  (t) ;]  and  a  suit  may  be  brought  therein  for  non-pay- 
ment  of  a  church-rate  (u).  But  by  53  Geo.  III.  c.  127, 
5  &  6  Will.  IV.  c.  74,  and  4  &  5  Vict.  c.  36,  if  the  rate 
does  not  exceed  10/., — or  in  the  case  of  Quakers,  50/., — ^and 
its  validity  is  not  disputed,  the  remedy  is  to  be  before  two 
justices  of  the  peace,  and  the  ecclesiastical  court  can  ex- 
ercise no  jurisdiction. 

Again,  these  courts  have  jurisdiction  in  aU  suits  respect- 
ing  pews  and  seats  in  the  body  of  the  church  (a?);  but  where 
a  pew  is  claimed  by  prescription,  and  the  right  is  disputed, 
a  court  of  common  law  will,  by  writ  of  prohibition,  prevent 
the  ecclesiastical  court  from  proceeding  farther ;  in  order 
that  the  prescription  may  be  tried  by  a  jury  (y). 

We  have  now  adverted  to  the  principal  injuries  for 
which  the  party  grieved  is  entitled  to  find  a  remedy  in  the 
ecclesiastical  courts,  [But  before  we  entirely  dismiss  this 
head,  it  may  not  be  improper  to  add  a  short  account  of  the 
method  of  proceeding  in  these  tribimals,  with  regard  to  the 
redress  of  injuries.] 

[The  proceedings  in  the  ecclesiastical  courts  are  regu- 
lated according  to  the  practice  of  the  civil  and  canon 
laws ;  or  rather  according  to  a  mixture  of  both,  corrected 
and  new  modelled  by  their  own  particular  usages,  and  the 
interposition  of  the  courts  of  common  law  (z).  For  if  the 
proceedings  in  the  spiritual  court  be  ever  so  regularly  con- 
sonant to  the  rules  of  the  Roman  law,  yet  if  they  be  mani- 

{t)  Circumspecte  agatis,  5  Rep.  p.  49.     (See  Mainwaring  v.  Giles, 

66;  and  see  the  Report  of  Commis-  5  Barn.  &  Aid.  361.)    As  to  seau 

sioners    on     Ecclesiastical    Courts  and  pews  in  the  chancel,  see  the 

dated  I5th  Feb.,  1882,  p.  51.  same  Report,  et  sup.  p.  69. 

(u)  3  Bl.  Com.  p.  92.  (y)  See  the  same  Report,  et  sup. 

(x)  Report  of  Commissioners  on  p.  70. 

Ecclesiastical  Courts,  15  Feb.,  1832,  («)  Vide  sup.  vol.  t.  p.  67—69. 

VOL.  III.  G  G 
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[festly  repugnant  to  the  fiindamental  maxims  of  the  muni- 
cipal laws,  to  which  upon  principles  of  sound  policy  the 
ecclesiastical  process  ought  in  every  State  to  conform  (a), 
(as  if  they  require  two  witnesses  to  prove  a  feet,  where  one 
will  suffice  at  common  law,)  in  such  cases  a  prohibition 
will  be  awarded  against  them (6).]  The  proceedings  are 
conducted  by  Adtxfcates  and  Proctors ,  who  answer  to  Bar- 
risiers  and  Attornies  respectively,  in  the  common  law 
courts ;  and  no  advocate  is  admissible  who  has  not  taken 
the  degree  of  doctor  of  laws  at  an  English  university  (c). 

The  ordinary  course  of  the  practice  is,  first, — [by  citc^ 
turn,  to  call  the  party  injuring  before  them.  Then  by 
libel  {libellusy  a  little  book,)  or  by  articles  drawn  out  in  a 
formal  allegation^  to  set  forth  the  complainant's  ground  of 
complaint.  To  this  succeeds  the  defendants  answer  upon 
oath  (d),  when,  if  he  denies  or  extenuates  the  charge,  tfiey 
proceed  to  proofs.  If  the  defendant  has  any  circumstances 
to  offer  in  his  defence,  he  must  also  propound  them  in  what 
is  called  his  defensive  aUegation,  to  which  he  is  entitled  in 
his  turn  to  the  plaintiff  ^s  answer  upon  oath,  and  may  firom 
thence  proceed  to  proofs  as  weU  as  his  antagonist.]  And 
by  the  new  enactment  of  17  &  18  Vict.  c.  47,  the  court 
may  summon  witnesses,  and  examine  them,  or  cause  them 
to  be  examined,  by  word  of  mouth,  and  either  before  or 

(a)  Warb.  Alliance,  K9.  clergyman  was  cited  to  appear  be- 

(6)  2  Roll.  Abr.  800,  302.      So  fore  the  bishop  or  ecclesiastical  court 

also,  a  prohibition  will  issue  if  they  for  alleged  misconduct,  he  might 

assume  a  jurisdiction    which  does  be  required  to  make  answer  to  it, 

not  belong  to  them.     See  Tucker  «.  on  the  oath  of  himself  and  his  com- 

Inman,  4  Man.  &  Gr.  1049.  purgators,  that  is,  a  certain  number 

(c)  There  is  a  college  of  "  Doctors  of  his  neighbours  able  to  swear  that 

of  Law  exercent  in  the  Ecclesiastical  they  believed  him  innocent  of  the 

and  Admiralty  Courts  ;"    the  site  charge.    This  oath,  ex  officio^  (as  it 

of  which  college,  as  well  as  of  the  was  called,)  was  prohibited  gene, 

courts,  is  called  Doctors'  Commons.  rally  to  laymen  (12  Rep.  26);  but 

By  20  &  21  Vict  c.  77,  ss.  1 16,  117,  was    continued,    as   regarded     the 

the  college  is  empowered  to  dispose  clergy,  till  the  middle  of  the  seven. 

of  its  real  and  personal  estate,  and  teenth  century,  when  it  was  abolished 

to  surrender  its  charter  of  incorpora-  by  13  Car.  2,   c.   12,     (Report  of 

tion.  Commissioners     on     Ecclesiastical 

{d)   In    former    times,   when    a  Courts,  16  Feb.,  1 832,  p.  55.) 
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lifter  examination  by  deposition  or  affidavit ;  and  noted  of 
tstteh  evidence  shall  be  taken  down  in  writing  bj  the  judge, 
br  registrar^  or  such  other  person  and  in  such  manner  as  tlhe 
judge  shall  direct  («).  [When  all  the  pleadings  and  proo& 
kre  concluded,  they  are  referred  to  the  conidderation  of  a 
kmgle  judge,  who  takes  information  by  hearing  advocates 
xm  both  sides,  and  thereupon  fcMins  his  interlocutory  de^ 
tree  or  definitive  sentence  at  his  own  discretion :  from  which 
there  generally  lies  an  appeal  in  the  several  stages  already 
mentioned  (/).] 

llie  Ecclesiastical  courts  have  power  to  pronounce, 
Among  oUier  sentences,  that  of  excommunication;  such 
tentences  being  pronounced  as  a  spiritual  censure  for 
oflfences  &Jling  under  ecclesiastical  cognizance :  and  [this 
is  described  to  be  twofold;  the  less  and  the  greater.  The 
less  excommunication  is  an  ecclesiastical  censure,  exclud- 
ing iihe  party  from  the  participation  of  the  sacraments : 
the  greater  proceeds  fiurther ;  and  excludes  him  not  only 
from  these,  but  also  from  the  company  of  all  Christians.] 
Formerly,  too,  and  until  the  passing  of  the  Act  to  be  pre- 
sently mentioned,  [an  excommunicated  man  was  disabled  to 
do  any  act,  that  was  required  to  be  done  by  a  probus  et 
Ugalis  homo.  He  could  not  serve  upon  juries ;  could  not  • 
be  a  witness  in  any  court;  and,  what  was  worst  of  all, 
could  not  bring  an  action,  either  real  or  personal,  to  re- 
cover lands  or  money  due  to  him.]  In  fchis  state  of  things 
it  was  the  practice  kX  the  ecclesiastical  courts  to  avail 
themselves  of  the  weapon  of  excommunication,  in  order  to 
enforce  their  sentences  and  orders  in  general     For  where 

(«)  It  may  be  observed,  that  by  Htm  instead.      (As  to  the  fonn  of 

17  &  18  Vict  e.  125,  ss.  20,  lOS,  any  such  affirmation,  see  22  Vict.  c.  10.) 
person  called  as  a  witness,  or  re-  (/)  Vide  sup.  pp.  440,  441, 442. 

quired  or  desiring^  to  make  an  affi-  By  6  &  7  Vict.  c.  38,  a.  15,   and 

daTtt  or  depontion,  in  any  court  of  7  &  8  Vict.  c.  60,  s.  9,  the  Judi- 

eiyil   Judicature    in    England  and  cial  Committee  of  the  Priyy  Council 

Ireland,    who    shall   refuse   or  be  is  enabled  to  regulate  the  practice 

unwilling  to  be  sworn  from  consci-  and  mode  of  proceeding  in  all  ap- 

tntious  motives,  may  make  f^rma-  peals  from  ecclesiastical  courts. . 

GO  2 


452  BOOK  V. — OF  CIVIL  INJUBIES. 

any  of  these  were  disobeyed,  the  court  excommunicated 
the  disobedient  party ;  by  which  not  only  did  he  become 
subject  to  the  consequences  above  described^  but  the 
general  law  of  England  stepped  in  besides,  to  the  court's 
assistance, — ^permitting  the  bishop  to  certify  the  contempt 
to  the  sovereign  in  Chancery,  and  issuing  thereon  a  writ  to 
the  sheriff  of  the  county,  [called,  from  the  bishop's  certifi* 
cate,  a  siffnificavity  or,  from  its  effects,  a  writ  de  excommuni- 
cato capiendo,]— under  which  the  sheriff  was  to  take  the 
offender  and  imprison  him  in  the  county  gaol  until  he  was 
reconciled  to  the  Chinxjh.  But  by  53  Geo.  III.  c.  127,  it 
is  now  provided,  that  no  person  pronounced  excommimi** 
cated  shall  incur  thereby  any  civil  penalty  or  incapacity 
whatever,  save  such  imprisonment,  not  exceeding  six 
months,  as  the  ecclesiastical  court  shall  direct ;  and  that 
such  sentence  shall  be  signified  to  the  sovereign  in  Chan- 
cery, and  thereupon  enforced  by  a  writ  de  excommunicato 
capiendo.  And,  by  the  same  Act,  excommunication,  as  for 
contempt,  is  in  effect  abolished ;  and  in  Ueu  thereof,  where 
a  law&l  citation  or  sentence  has  not  been  obeyed,  or  con- 
tempt in  &ce  of  the  court  has  been  committed,  the  judge 
shall  have  power  to  pronounce  such  persons  contumacious 
and  in  contempt ;  and,  after  a  certain  period,  to  signify  the 
same  to  the  sovereign  in  Chancery:  whereupon  a  writ  de 
contumace  capiendo(ff)  shall  issue  from  that  coiui;;  which 
shall  have  the  same  force  and  effect  as  formerly  belonged, 
in  case  of  contempt,  to  a  writ  de  excommunicato  capiendo  (h). 

II.  [The  Maritime   courts  (i)  are  only  the    Court  of 

(g)  See  R.  V.  Rickets,  6  A.  &  E.  release  (in  certain  cases)  of  persona 

537;  R.  V.  Baines,  12  Ad.  &   E.  committed  to  gaol  under  the  writ 

210.  de  contumace  capiendo. 

(h)  By  2  &  8  Will.  4,  c.  98,  pro-  (i)  For  further  information  as  to 

visions  are  made  for  enforcing  obe-  these  courts,  and  the  particular  mat- 

dience  to  the  decrees  of  the  eccle-  ten   cognizable   therein,  see  Com. 

siastical  courto  of  England  and  Ire-  Dig.  Admiralty  Courts;   Bac.   Ab. 

land;  and  by  8  &  4  Vict  c  98,  High  Court  of  Admiralty;  ReBIaq- 

and  28  &  24  Vict  c.  82,  s.  1.  fur-  shard,  2  a  &  C.  244. 
ther  regulations  are  made  for  the 
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[Admiraliy^  and  its  court  of  appeal;]  though  in  her 
Majesty's  possessions  beyond  the  seas  there  are  also  esta- 
blished courts^  with  jurisdiction  over  maritime  causes, 
(including  those  relating  to  prize,)  under  the  denomina- 
tion of  Courts  of  Vice- Admiralty  (A).  The  High  Court 
of  Admiralty — ^which  is  held  before  the  judge  of  the 
admiralty  (?)— [was  first  of  all  erected  by  King  Edward 
the  third  (m).]  And  by  24  &  25  Vict  c.  10,  its  juris- 
diction is  enlarged  and  its  procedure  amended, — it  is  con- 
stituted a  court  of  record  for  all  intents  and  purposes, — 
and  its  decrees  or  orders  for  the  payment  of  money,  are  to 
have  the  same  effect  as  judgments  in  the  superior  courts 
of  common  law  (n). 

The  Admiralty  Courts  [have  jurisdiction  and  power  to 
try  and  determine  all  maritime  causes]  or  injuries  on  the 
high  seas.  Generally  speaking,  and  with  the  exception  of 
any  case  otherwise  specially  provided  for  by  act  of  parlia- 
ment, [all  admiralty  causes  must  be  causes  arising  wholly 
upon  the  sea,  and  not  within  the  precincts  of  any  county. 
For  the  statute  13  Ric.  II.  c.  5,  directs  that  the  admiral 
and  his  deputy  shall  not  meddle  with  any  thing,  but  only 


(ft)  By  2  Wm.  4,  c.  51,  it  is 
enacted,  that  in  all  cases  where  a 
•hip  comes  within  the  local  limits 
of  a  court  of  yice-admiralty,  suits 
may  be  commenced  therein  for 
"  seamen's  wages,  pilotage,  bot- 
"  tomry,  damage  to  ships  by  col- 
"  lision,  breach  of  regulations  of  his 
"  majesty's  service  at  sea,  salvage, 
**  and  droits  of  admiralty,"  notwith. 
standing  the  cause  of  action  may 
have  arisen  out  of  the  local  limits  of 
such  court. 

(l)  This  judge  sat  properly  as 
the  deputy  of  the  lord  high  admiral 
of  England,  while  there  was  an 
officer  of  that  description  in  use. 
By  20  &  21  Vict.  c.  77,  s.  10,  it  is 
provided,  that  upon  the  next  vacancy 
in  the  office   of  the  judge  of  the 


Admiralty  Court,  or  of  judge  of 
the  Court  of  Probate,  the  two  be 
united,  if  her  Migesty  so  thinks 
fit  And  by  21  &  22  Vict  c.  95, 
s.  1,  it  is  provided,  that  the  judge 
of  the  Admiralty  Court  and  the 
judge  of  the  Court  of  Probate, 
may  sit  for  each  other,  either  in 
open  court  or  in  chambers.  The 
Admiralty  Court  is  divided  into  two 
divisions — the  Instanee  Court,  and 
the  Prisse  Court. 

(m)  Gloss.  18 ;  Archeion,  41. 

(n)  Prior  to  this  Act,  it  was  no 
court  of  record,  though  it  had  power 
to  fine  and  imprison  for  contempt 
(3  BI.  Com.  p,  69  ;  Sparks  v.  Mar- 
tyn,  1  Ventr.  1;  Kane  v.  Evans, 
1  Keb.  552;  Bro.  Ab.  tit  Error, 
177.) 

O  G  3 
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[things  done  upon  the  sea ;  and  the  statute  15  Bic.  II.  c.  3, 
declares  that  the  court  of  the  admiral  hath  no  manner  of 
cognizance  of  any  contract  or  of  any  other  thing  done 
within  the  body  of  any  county  (/>),  either  by  land  or  by 
water ;  nor  of  any  wreck  of  the  sea,  for  that  must  be  cast 
on  land  before  it  becomes  a  wreck  (q).  But  it  is  otherwise 
of  things  flotsam^  jetsam,  and  ligan  ;  for  over  them  the 
admiral  hath  jurisdiction,  as  they  are  in  and  upon  the 
sea.  If  part  of  any  contract,  (or  other  cause  of  action,) 
doth  arise  upon  the  sea,  and  part  upon  the  land,  the  com- 
mon law  excludes  the  Admiralty  Court  from  its  jurisdic- 
tion ;  for,  part  belonging  properly  to  one  cognizance,  and 
part  to  another,  the  common  or  general  law  takes  place  of 
the  particular  (r).  Therefore,  though  pure  maritime  ac- 
quisitions, which  are  earned  and  become  due  on  the  high 
seas — as  seamen's  wages — are  one  proper  object  of  the 
admiralty  jurisdiction,  even  though  the  contract  for  them 
be  made  upon  land(«) ;  yet,  in  general,  if  there  be  a  con- 
tract made  in  England,  and  to  be  executed  upon  the  seas — 
as  a  charter-party  or  covenant  that  a  ship  shall  sail  to 
Jamaica,  or  shall  be  in  such  a  latitude  by  such  a  day ;  or 
a  contract  made  upon  the  sea  to  be  performed  in  England, — 
as  a  bond  made  on  shipboard  to  pay  money  in  London,  or 
the  like ;  these  kinds  of  mixed  contracts  belong  not  to  the 
admiralty  jurisdiction,  but  to  the  courts  of  common  law(0.] 
It  is  to  be  observed,  however,  that  [where  the  Admiralty 
Court  hath  jurisdiction  of  the  original  subject-matter  in 

{p)  As  to   what   U  U^a  corpus  or  partly  at  sea  and  partly  by  land. 

eomitaiut,  see  Com.  Dig.  Admiralty  Salvage  and  wreck  have  been  al> 

(E.  14) ;  Jac.  Law  Diet  "  Admiral."  ready  treated  of  in  this  work.  (Vide 

(f)  It  is  provided,  however,  by  vol.  ii.  pp.  18,  560  et  seq.) 

the  sUtttte  17  &  18  Vict.  c.  104,  (r)  Co.  Litt.  261. 

ss.   460,  464,  468,   476,  492^498,  (»)  1  Vent  146.     But  as  to  claim 

that  the  Court  of  Admiralty  shall,  for  wages  under  501,  see  17  &  18 

in  certain  cases,  have  jurisdiction  Vict.  c.  104,  ss.  188,  189;  and  24  & 

on  claims  of  tahagei  and  by  sect.  26  Vict  c.  10,  s.  10. 

476,    that   such  jurisdiction   shall  (f)  See  Bridgeman's  case.  Hob. 

attach,  whether  the  salvage  service  23 ;  Hale,  Hist.  C.  L.  85  ;  Le  Cauz 

was  performed  at  sea,  or  by  land,  v,  Eden,  Doug.  572. 
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[the  cause,  it  hath  also  jurisdiction  of  all  consequential 
questions,  though  properly  determinable  at  common  law  («). 
Wherefore,  among  other  reasons,  a  suit  for  beaconage  of 
«  beacon  standing  on  a  rock  in  the  sea,  may  be  brought  in 
the  Court  of  Admiralty ;  the  admiral  having  an  original 
jurisdiction  over  beacons  (or).] 

In  addition  to  his  general  jurisdiction  over  maritime 
causes,  the  judge  of  the  Admiralty  has  a  special  commis- 
sion fix)m  the  Crown  to  adjudicate  on  prize  of  war(y); 
and  moreover  has  to  decide  on  booty  of  waVy  (L  e.  prize  on 
shore,)  when  specially  referred  to  him  by  her  majesty  (z), 

[The  proceedings  of  the  Courts  of  Admiralty  bear  much 
resemblance  to  those  of  the  civil  law,  but  are  not  entirely 
foimd^d  thereon :  and  they  likewise  adopt  and  make  use 
of  other  laws,  as  occasion  requires ;  such  as  the  Khodian 
laws,  and  the  laws  of  Oleron(a)] — derived  from  places 
antiently  c^brated  for  their  skill  in  naval  affairs,  viz.  the 
island  of  Rhodes  in  the  Mediterranean,  and  the  island  of 
Oleron  in  France.  [The  first  process  in  these  courts,  is 
frequently  by  arrest  of  the  defendant's  person  (J):  and  they 
also  take  recognizances  or  stipulation  of  certain  fidejussors 
in  the  nature  of  bail  (c) ;  and  in  cases  of  de&ult  may  im- 
prison both  them  and  their  principal  (d).] 

Such  in  a  general  point  of  view  is  the  nature  of  the  ju- 
risdiction and  practice  of  the  High  Court  of  Admiralty  (e); 
but  it  will  be  proper  here  to  advert  to  the  specific  r^ula- 
tions  which  have  been  reoendy  introduced  in  reference  to 
this  subject,  by  certain  Acts  of  recent  date. 


(«)  13  Rep.  53;  Ridley  o.  Egglee-  Litt  11. 

field,  2  Lev.  26;  Hardr.  183.  (b)  Clerke,  Prax.  Cur.  Ad.  i.  IS. 

(x)  Crosse  v.  Digges,  1  Sid.  158.  (c)  Ibid.  s.  11 ;  1  Roll.  Abr.  581 ; 

(jy)  2  Chit.  Gen.  Pr.  538  a;    I  Par  v.  Evans.  Raym.  78;  Degrave 

Doug.  594;    Lindo  v.   Rodney,  2  v.  Hedges,  Ld.  Raym.  1286. 

Dong.  613,  D.;  Mitchell  v,  Rodney  (d)  1  Roll.  Abr.  531 ;  God.  193, 

(in  error),  2  Bro.  P.  C.  423 ;  Faith  o.  260. 

Pearson,  6  Taunt.  439.  (e)  As  to  the  criminal  jurisdiction 

(«)  3  &  4  Vict.  c.  65,  s.  22.  of  the  Admiralty  Court,  vide  post, 

(a)  Hale,   Hist.   C.   L.  36 ;    Co.  book  vi.  c.  xiv. 
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First,  by  3  &  4  Vict.  c.  65,  it  is  provided,  among  other 
things,  as  follows : — 

1.  That  the  Dean  of  Arches  shall  be  assistant  to  and  be 
competent  to  sit  for  the  judge  of  the  High  Court  of  Admi- 
ralty, in  all  suits  and  proceedings  in  the  said  court ;  and 
that  the  advocates,  surrogates  and  proctors  of  the  Court 
of  Ajxjhes,  shall  be  competent  to  practise  in  the  Court  of 
Admiralty. 

2.  That  whenever  any  ship  shall  be  under  arrest  by 
process  issuing  from  the  High  Court  of  Admiralty,— or 
the  proceeds  of  any  ship  having  been  so  arrested  shall 
have  been  brought  into  the  Registry  of  the  same  court, — 
the  court  shall  have  jurisdiction  to  take  cognizance  of  all 
claims  and  causes  of  action  of  any  person  in  respect  of  any 
mortgage  of  such  ship ;  and  to  decide  any  suit  instituted 
by  any  such  person,  in  respect  of  any  such  claims  or  causes 
of  action  respectively  (/  ).  * 

3.  That  in  all  suits  the  court  may  summon  before  it  and 
examine  witnesses  by  word  of  mouth ;  and  either  before  or 
after  examination  by  deposition,  or  before  a  conmiissioner 
appointed  by  the  court :  and  notes  of  such  evidence  shall 
be  taken  down  by  the  judge  or  registrar  or  such  other 
person  as  the  court  may  direct. 

4.  That  it  shall  be  lawfid  for  a  judge,  or  such  commis- 
sioner, to  require  the  attendance  of  any  witnesses,  and 
the  production  of  any  deeds  and  other  writings,  by  writ 
in  the  nature  of  subpama,  or  subpcena  duces  tecum^  as 
used  in  her  Majesty's  Court  of  Queen's  Bench  at  West- 
minster {g), 

5.  That  in  any  contested  suit,  the  Court  of  Admiralty 
shall  have  power  to  direct  a  trial,  by  jury,  of  an  issue  on 
any  question  of  fact ;  and  that  the  substance  of  such  issue 
shall  be  specified  by  the  judge  at  the  time  of  directing  the 
same ;  and,  in  case  of  dispute,  the  form  of  it  shall  be  set- 


(/)  See  also  24  &  25  Vict.  c.  10,  (g)  As  to  an  order  for  inspection, 

8. 11.  see  ibid.  s.  18. 
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tied  by  him ;  and  the  trial  thereon  shall  Be  had  before 
some  judge  of  the  superior  courts  of  common  law  at  the 
sittings  at  nisi  priusy  or  before  some  judge  of  assize ;  and 
a  new  trial  may  afterwards  be  granted  on  application  of 
any  of  the  parties  within  three  calendar  months:  and 
further,  that  the  power  of  granting  or  refusing  such  issue 
or  new  trial  may  be  matter  of  appeal  to  her  Majesty  in 
cotmcil. 

6.  That  it  shall  be  lawfiil  for  the  judge  of  the  Court  of 
Admiralty,  (subject  to  the  approbation  of  her  Majesty  in 
council,)  firom  time  to  time  to  make  rules  and  orders  re- 
specting the  practice  of  such  court,  and  the  conduct  and 
duties  of  the  officers  and  practitioners  therein ;  and  to 
repeal  or  alter  the  same. 

7.  That  no  action  shall  lie  against  such  judge,  for  error 
in  judgment ;  and  that  he  shall  have  all  the  privileges  and 
protection  which  appertain  to  the  judges  of  the  superior 
courts  of  common  law. 

8.  That  the  keeper  of  every  common  gaol  shall  be  bound 
to  receive  and  take  into  his  custody  all  persons  who  shall 
be  conmiitted  thereimto  by  the  Court  of  Admiralty,  or  by 
any  coroner  of  the  Admiralty. 

9.  That  the  judge  shall  have  power  to  discharge  any 
person  in  custody  for  contempt  of  the  said  court,  for  any 
cause,  other  than  the  non-payment  of  money. 

It  is  also  by  13  &  14  Vict.  c.  26,  among  other  things, 
provided,  that  whenever  any  of  her  Majesty's  ships  of  war 
shall  attack  persons  alleged  to  be  pirates  afloat  or  ashore, 
— the  High  Court  of  Admiralty,  or  any  court  of  Vice- 
Admiralty  in  her  Majesty's  dominions  beyond  the  seas, 
may  determine  whether  such  was  the  real  character  of  the 
persons  attacked: — that  all  ships  and  goods  taken  from 
pirates  by  such  ships,  or  officers  and  crews,  may  be  pro- 
ceeded against  in  any  of  such  courts,  and  be  liable  to  con- 
demnation as  droits  and  perquisites  of  her  Majesty  in  her 
office  of  Admiralty ; — ^but  that  if  any  part  of  the  property 
shall  be  duly  proved  to  have  been  taken  from  her  Ma- 
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jestjr's  subject,  or  the  subjects  of  any  foreign  power,  the 
same  shall  be  restored  to  the  former  owner,  on  paying,  in 
lieu  of  salvage,  a  sum  of  money  equal  to  one-eighth  part 
of  the  true  value,  to  be  distributed  among  the  recaptors 
as  the  Act  directs  (/)• 

From  the  sentence  of  the  admiralty  judge,  an  appeal  used 
to  lie  in  general  to  the  Court  of  Delegates  (g) ;  and  from 
the  vice-admiralty  courts  appeals  might  be  brought  either 
before  the  Court  of  Admiralty  in  England,  or  the  sovereign 
in  council  (i).  [But  in  case  of  prize  vessels  taken  in  time 
of  war  in  any  part  of  the  world,  and  C(Hidemned  in  any 
courts  of  admiralty  and  vice-admiralty  as  law&l  prize,  the 
appeal  lay  to  certain  commissioners,  consisting  chiefly  of 
the  privy  council,  and  called  lords  commissioners  in  prize 
cases.  And  this  by  virtue  of  divers  treaties  with  foreign 
nations,  by  which  particular  courts  are  established  in  all 
the  maritime  countries  of  Europe,  for  the  decision  of  this 
question,  "  whether  lawfid  prize  or  not  ?"  for  this  being  a 
question  between  subjects  of  different  states,  it  belongs 
entirely  to  the  law  of  nations,  and  not  to  the  mimicipal 
laws  of  either  coimtry  to  determine  it.]  However,  by 
2  &  3  Will.  IV.  c.  92,  the  appellate  jurisdiction  of 
the  delegates  was  transferred  to  the  sovereign  in  council 
And  by  3  &  4  Will.  IV.  c.  41,  s.  2,  all  appeals  in  prize 
suits,  and  other  proceedings  in  the  admiralty  or  vice-^admi- 
ralty  courts,  or  any  other  court  abroad,  which  might  then 


(/)  Besides  the  above  Acts,  there  salvage;  22  &  2S  Viet.  c.  6,  as  to 

are  the  following  statutes,  with  the  barristers,  attornies   and   solicitors 

provisions  of  which  it  did  not  appear  practising  therein;  24  &  25  Vict, 

necessary  to  encumber  the  text : —  o.  10,  as  to  its  jurisdiction  in  cases 

3  &  4  Vict  c.  66,  to  regulate  the  of  damage,  and  questions  between 

salaries  of  the  officers  of  the  High  co-owners  of  ships  and  claims  for 

Court  of  Admiralty;  17  &  18  Vict,  wages,  fire,  and  amending  its  prac- 

c.  19,  as  to  its  jurisdiction  in  cases  tice. 

of  prize ;  c.  78,  amending  its  prac-  (g)  As  to  the  Court  of  Delegates, 

tice ;  c.  104,  ss.  1,  460,  464,  476,  vide  sup.  p.  441. 

486,  498,  as  to  its  jurisdiction  in  (A)  S  Bl.  Com.  69. 
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be  made  to  the  High  Court  of  Admiraltj  in  England^  or 
to  the  lords  commissioners  in  prize  cases^  were  directed  in 
future  to  be  also  made  to  the  sovereign  in  council ;  and  not 
to  the  High  Court  of  Admiralty  in  England,  or  such  com- 
missioners as  aforesaid.  And  by  the  latter  statute,  and 
by  6  &  7  Vict  c.  38,  and  7  &  8  Vict.  c.  69,  the  Privy 
Council  may  refer  all  such  appeals  to  the  Judicial  Com- 
mittee (i).  It  has  also  been  recently  provided>  by  34  Vict. 
c.  10,  s.  32  (A),  that  any  party  aggrieved  by  any  order  or 
decree  of  the  Court  of  Admiralty  may,  with  the  permission 
of  the  judge,  appeal  therefrom  to  her  Majesty  in  Council  as 
fiiUy  and  effectually  as  from  any  final  decree  or  sentence 
of  the  court  (/)w 


(i)  It  is  however  provided  (S  ^ 
4  WiU.  4,  a  4],  B.  31),  that  opxhing 
in  that  Act  contained  shall  impeach 
any  treaty  or  engagement  with  a 
foreign  power,  hy  which  it  shall  be 
stipulated  that  the  appeal  in  case  of 
prize  shall  belong  to  any  person  or 
persons  other  than  the  judicial  com- 
mittee. 

(At)  This  Act  repeals  (sect,  dl) 
a  former  statute  (2  Hen.  4,  c.  11), 
providing  "  a  remedy  for  him  who 
is  wrongfully  "  pursued  in  the  Court 
*  of  Admiralty,  which  did  not  confer 
any  power  of  appeal  in  interlocutory 
matters. 

(/)  There  is  also  a  court  which  is 
called  by  Blackstone  the  court  mili- 
iary  or  the  amrt  rf  chivalry.  In  his 
time,  and  long  before,  it  had  fallen 
into  disuse,  and  can  now  be  con- 
sidered as  scarcely  more  than  an 
antiquarian  curiosity.  It  was  for- 
merly held  before  the  lord  high  con- 
stable and  earl  marshal  of  England 
jointly;  but,  at  a  later  period,  before 
the  marshal  alone,  no  high  constable 
being  in  office.  It  could  not  fine  or 
imprison,  not  being  a  court  of  re- 
cord.   Its  jurisdiction  was  declared 


by  the  statute  18  Ric.  2,  c.  2.  While 
it  was  held  before  both  the  officers 
above  mentioned,  that  jurisdiction 
was  criminal  as  well  as  civil, — ^relat- 
ing, in  the  former  case,  to  deeds  of 
arms  and  war,  and,  in  the  latter,  to 
the  redressing  of  injuries  of  honour, 
and  of  encroachments  in  matters 
of  coat-armour,  precedency,  and 
other  distinctions  of  families.  (As 
to  the  court  of  chivalry,  see  Black. 
Com.  vol.  iii.  p.  68;  vol.  iv.  p. 
267;  Cora.  Dig.  Courts;  Bac.  Ab. 
Courts ;  Parker's  case,  1  Lev.  230 ; 
Show.  Pari.  Ca.  60.  As  to  the 
office  of  earl  marshal,  see  the  Post- 
humous Discourse  of  Camden  on 
that  subject.)  As  a  court  of  ho- 
nour, the  court  of  chivalry  gave  sa- 
tisfaction by  ordering  reparation  in 
point  of  honour,  as  to  compel  the 
defendant  mendadum  tibi  ipH  tm- 
poner9-  to  take  the  lie  that  he  has 
given  upon  himself — or  make  such 
other  submission  as  the  laws  of 
honour  may  require;  but  the  case 
must  be  such  that  no  relief  could 
be  had  by  action  in  a  court  of 
common  law ;  and  it  could  give  no 
pecuniary  satisfaction  or  damages. 
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As  to  the  other  point  of  this 
court**  civil  jurisdiction,  the  re- 
dressing of  encroachments  and  usur- 
pations in  matters  of  beraldy  and 
coat-armour,  it  is  its  business,  ac- 
cording to  Sir  Matthew  Hale,  to 
adjust  the  right  of  armorial  ensigns, 
bearings,  crests,  supporters,  pen- 
nons, &c.,  and  also  rights  of  place 
and  precedence,  where  the  royal 
patent  or  act  of  parliament  (which 
cannot  be  overlooked  by  this  court) 
has  not  already  determined ;  but  the 
marshalling  of  coat-armour,  which 
was  formerly  the  pride  and  study  of 
all  the  best  families  in  the  kingdom, 
is  now  greatly  disregarded,  and  has 
fallen  into  the  hands  of  certain  offi- 
cers and  attendants  upon  this  court 
called  heraldtt  whose  testimony  as 
to  descent  is  no  longer  of  the  same 
weight  as  formerly,  nor  even  in 
general   admissible   in  a  court    of 


justice.  But  their  original  visita- 
tion  books,  compiled  when  pro- 
gresses were  solemnly  and  regularly 
made  into  every  part  of  the  kingdom 
to  inquire  into  the  state  of  families, 
and  to  register  such  marriages  and 
descents  as  were  verified  to  them 
upon  oath,  are  allowed  to  be  good 
evidence  of  pedigree.  (Matthews  v. 
Port,  Comb.  63;  Taylor  on  Evi- 
dence,  2nd  ed.  p.  1358.)  The  pro- 
ceedings in  this  court,  while  any 
were  in  practice,  were  by  petition  in 
a  summary  way ;  and  the  trial  was 
not  by  a  jury  of  twelve  men,  but  by 
witnesses,  or  by  combat,  modes  of 
trial,  of  which  an  account  will  be 
found  hereafter  (bk.  v.  ch.  x.,  and 
bk.  VI.  ch.  XXI I ).  From  any  sen- 
tence,  there  was  an  appeal  imme- 
diately to  the  sovereign  in  person. 
(4  Inst  125.) 
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CHAPTER  VL 

OF  COURTS  OF  A  SPECIAL  JURISDICTION. 


[In  the  two  preceding  chapters  we  have  conBidered  the 
several  courts  whose  jurisdiction  is  general ;  and  which  are 
so  contrived^  that  ^ome  or  other  of  them  may  administer 
redress  to  every  possible  injury  that  can  arise  in  the 
kingdom  at  large.  There  yet  remain  certain  others^ 
whose  jurisdiction  is  special,  confined  to  particular  spots,] 
or  districts  of  the  realm.     These  are, 

I.  The  court  of  the  Commissioners  of  Sewers.  [This 
is  a  temporary  tribimal  erected  by  virtue  of  a  commission 
under  the  great  seal,  which  formerly  used  to  be  granted 
pro  re  nata  at  the  pleasure  of  the  crown  (a) ;  but  now  at 
the  discretion  and  nomination  of  the  lord  chancellor,  lord 
treasurer,  and  chief  justices,  pursuant  to  the  statute  of 
sewers,  23  Hen.  VIII.  c.  5(i).]  Their  jurisdiction  is 
to  overlook  the  repairs  of  the  banks  and  walls  of  the  sea 
coast  and  navigable  rivers;  or,  with  consent  of  a  cer- 
tain proportion  of  the  owners  and  occupiers,  to  make  new 
ones;  and  to  cleanse  such  rivers,  and  the  streams  com- 
municating therewith  (c).  And  their  powers  are  [confined 
to  such  county  or  particular  district  as  the  commission 

(a)  F.  N.  B.  118.  &  19  Vict.  c.  SO,  c.  120,  ss.  146— 

{h)  This  Act  was  made  perpetual  148  ;    21   fii;  22  Vict  c.  104,  b.  1 ; 

by  8  &  4  Edw.  6,  c.  8,  and  amended  25  &  26  Vict  c.  102,  ss.  1, 2—6,  22, 

by  IS  EliK.  c.  9;  8  &  4  Will.  4,  c.  44—57,  59,  61,  66,  68,  69. 
22 ;  4  &  5  Vict  c.  45,  and  12  &  13  (c)  By  3  &  4  Will.  4,  c.  22,  a.  10, 

Vict  c.  50.    As  to  if 8  construction,  the  nature  of  the  banks,  streams, 

see  Callis  on  Sewers ;   Emerson  v.  &c.  falling  within  tbc  jurisdiction  of 

Saltmarshe,   7    Ad.   &    Ell.    266 ;  the  commissioners  is  defined.    And 

Taylor  t .  Loft,  8  Exch.  269.    As  to  see  further  as  to  the  extent  of  their 

the  sewers  of  the  Metropolis,  see  18  power,  secto.  19,  21. 

.  •  .  o  o  7 
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[shall  expressly  name.  The  commissioners  are  a  court  of 
record,  and  may  fine  and  imprison  for  contempts  (rf) ;  and 
in  the  execution  of  their  duty  may  proceed  by  jury,  or 
upon  their  own  view,  and  may  take  order  for  the  removal 
of  any  annoyances,  or  the  safeguard  and  conservation  of 
the  sewers  within  their  commission,  either  according  to 
the  laws  and  customs  of  Romney-marsh  (e\  or  otherwise 
at  their  own  discretion.  They  may  also  assess  such  rates, 
or  scots,  upon  the  owners  of  lands  within  their  district  as 
they  shall  judge  necessary :  and,  if  any  person  refuses  to 
pay  them,  the  commissioners  may  levy  the  same  by  dis- 
tress of  his  goods  and  chattels ;]  or  they  may  sell  his  lands 
in  order  to  pay  such  scots  or  assessments  (/).  And  by  a 
recent  statute,  24  &  25  Vict  c.  133, — which,  so  fiu:  as  it 
relates  to  commissions  of  sewers,  includes  all  commissions 
of  sewers  granted  by  her  Majesty  for  the  time  being  in 
force,  and  whether  granted  previously  to  that  Act  or 
not  (^),— it  has  been  made  lawful  for  her  Majesty,  upon 
the  recommendation  of  the  inclosure  commissioners,  to 
direct  commissions  of  sewers  into  all  parts  of  England, 
inland  as  well  as  maritime  (A) ;  and  to  assign  as  the  limits 


(d)  See  Inhabitants  of  Oldbury  v, 
Stafford,  1  Sid.  145. 

(e)  Romney-marsh,  in  the  county 
of  Kent,  a  tract  containing  24,000 
acres,  is  governed  by  certain  antient 
and  equitable  laws  of  sewers,  com- 
posed by  Henry  de  Bathe,  a  venera- 
ble judge  in  the  reign  of  King 
Henry  the  third ;  from  which  laws 
all  commissioners  of  sewers  in  Eng- 
land may  receive  light  and  direction. 
(4  Inst.  276.) 

(/)  As  to  sewers  rates,  see  23 
Hen.  8,  c.  5  ;  7  Ann.  c.  10  ;  3  &  4 
Will.  4,  c.  22;  4  &  5  Vict.  c.  45; 
12  &  13  Vict.  c.  50,  SB.  2,  7  ;  24  & 
25  Vict.  c.  133.  s.  38. 

(g)  24  &  25  Vict  c.  183,  s.  2. 
The  Act,  however,  does  not  extend 


to  the  Metropolis,  as  defined  by  18  & 
19  Vict.  c.  120 (ibid.). 

(h)  The  same  Act  (Part  II.)  au- 
thorizes the  constitution,  with  the 
consent  of  the  inclosure  commis- 
sioners, of  elective  drainage  S»triets\ 
within  which,  all  matters  of  drain- 
age shall  be  vested  in  a  Board 
having  the  same  powers  as  commis- 
sioners of  sewers.  But  no  such  dis- 
trict is  to  be  constituted  within  the 
limits  of  any  commission  of  sewers, 
or  of  any  borough  or  district  under 
the  management  of  a  local  board  of 
health,  or  of  improvement  commis- 
sioners, without  the  consent  of  the 
commissioners,  council  or  board,  aa 
the  case  may  be  (sect  63). 
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for  their  jurisdiction  any  areas  ttat,  having  regard  to 
facilities  for  draining^  may  be  thought  most  expedient; 
and  it  is  enacted^  that  their  powers  shall  extend  not  only 
to  the  maintenance  and  improvement  of  existing  works  in 
reference  chiefly  to  water  courses  and  out&lls  and  other 
defences  against  water^  but  also  to  the  construction  of  new 
ones  (i).  In  cases,  however,  where  land  is  to  be  purchased 
for  new  works,  otherwise  than  by  agreement  with  the 
owner  thereof,  the  commissioners  must  obtain  the  sanction 
of  parliament  (j) ;  and  provisions  are  made  to  ensure  due 
compensation  being  afforded  to  owners  of  property  inter- 
fered with  for  the  objects  of  the  Act  (A). 

The  conduct  of  Commissioners  of  Sewers  is  under  the 
control  of  the  Court  of  Queen's  Bench,  [which  will  pre- 
vent or  punish  any  illegal  or  tyrannical  proceedings  (/). 
In  the  reign  of  King  James  the  first  (8th  Nov.  1616),  the 
privy  council  did  indeed  take  upon  them  to  order,  that 
no  action  or  complaint  should  be  prosecuted  against  the 
commissioners,  unless  before  that  board;  and  committed 
several  to  prison  who  had  brought  such  actions  at  com- 
mon law,  till  they  should  release  the  same :  and  one  of 
the  reasons  for  discharging  Sir  Edward  Coke  firom  his 
oflSce  of  lord  chief  justice  was  for  countenancing  those 
legal  proceedings  (»i).  The  pretence  for  which  arbitrary 
measure  was  no  other  than  the  tyrant's  plea(w)  of  the 
necessity  of  unlimited  powers  in  works  of  evident  utility 
to  the  public,  "the  supreme  reason  above  all  reasons, 
**  which  is  the  salvation  of  the  king's  lands  and  people."] 
But  now  it  is  clearly  held,  that  this  (as  well  as  all  other 
inferior  jurisdictions)  is  subject  to  the  discretionary  coer- 
cion of  the  Court  of  Queen's  Bench  (o). 

(t)  The  powers  of  the  comtnis-  seq. 
sioners  under   the  24   &   25  Vict  (l)  Hetley  o.  Sir  J.  Boyer,  Cro. 

c.  138,  are  particularly  defined  in  Jac.  336. 
sects.  16—18.  (irt)  Moor,  825,  826. 

ij)  As  to  the  manner  of  obtaining  (n)  Milt.  Parad.  Lost,  iy.  398. 

such   sanction,  see   24  &   25  Vict.  (o)  Smith's  case,  1  Ventr.  66;  The 

88.  22—26.  Case  of  CardifT  Bridge,  Salk.  146. 

{k)  24&25  Vict.  c.  133,8.  18,  et 
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[which  is  to  be  considered  as  an  ensign  of  superiority 
reserved  to  the  crown  at  the  original  creation  of  the 
franchises.] 

IV.  The  Court  for  the  Stannaries  of  Cornwall  and 
Devon,  for  the  administration  of  justice  among  the  tin- 
ners therein,  is  also  a  court  of  record  of  the  same  limited 
nature  as  those  of  the  counties  palatine.  It  is  held  be- 
fore a  judge  called  the  vice-warden;  and  it  is  founded 
on  an  antient  privilege  granted  to  the  workers  in  the  tin 
mines,  to  sue  and  be  sued  in  their  own  court,  [that  they 
may  not  be  drawn  from  their  business,  which  is  highly 
profitable  to  the  public,  by  attending  their  lawsuits  in 
other  courts  (z).  The  privileges  of  the  tinners  are  con- 
firmed by  a  charter  of  the  thirty-third  year  of  Edward  the 
first,  and  fully  expounded  by  a  private  statute  (a),  50  Edw. 
III.,  which  has  since  been  explained  by  a  public  Act, 
16  Car.  I.  c.  15 ;]  and  their  courts,  which  were  formerly 
several  for  the  several  stannariesf,  are  now  united  into  one, 
and  regulated  by  recent  statutes  (i).  What  relates  to  our 
present  piurpose  is  only  this:  that  all  tinners  and  la- 
bourers in  and  about  the  stannaries,  during  the  time  of 
their  working  therein  bond  fidcy  may  sue  and  be  sued  in 
this  court  in  aU  matters  arising  within  the  stannaries,  ex- 
cepting pleas  of  land,  life,  and  member  (c).     No  writ  of 

by  the  chancellor  of  the  duchy  and  and  18  &  19- Vict.  c.  32  ;  and  see  as 

county  palatine,    in    the    court  of  to   these  courts  Carew's    Hist,   of 

the  duchy  chamber  at  Westminster,  Cornwall ;     Doderidge's     Hist,    of 

sitting  with  two  judges  of  assize,  Cornwall,  p.  94 ;  Rowe  v,  Brenton, 

for  the  county  at  the  time  being;  8  B.  &  C.  737  {  and  Harvey  t.  Gil- 

but  by   17   &   18  Vict.  c.   82,  the  bard,  1  W.  W.  &  H.  652. 
chancellor  of  the  duchy  and  county  (c)  Until  the  establishment  of  the 

palatine  and  the  two  lords  justices  county  courts  under  9  &  10  Vict, 

of  appeal  in  the  High    Court    of  c.  95,  the  actual  labourers  were  pri- 

Chancery,  are  made  the  court  of  vileged  not  to  be  sued  in  any  other 

appeal  from  the  chancery  court  of  court  than  those  of  the  stannaries, 

Lancaster.  in  matters  arising  within  the  ttan- 

{z)  4  Inst.  232.  naries.    (See  the  Laws  of  the  Stan- 

(a)  See  this  at  length  in  4  Inst  naries,  p.  35.)     But  now  the  plain- 

232.  tiff,  in  such  cases,  may  choose  be- 

(h)  6  &  7  Will.  4,  c.  106;  2  &  3  tween  the  stannary  court  and  the 

Vict  c.  58;  11  &  12  Vict.  c.  83,  county  court  of  the  district  in  which 
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error  lies  from  hence  to  any  of  the  superior  courts  of  com- 
mon lBw]{e);  but  it  is  now  recently  enacted  by  18  &  19 
Vict  c.  32,  s.  26,  that  from  all  decrees  and  orders  of  the 
vice-warden  on  the  equity  side  of  his  court,  and  from  all 
judgments  of  the  vice-warden  on  the  common  law  side 
thereof,  there  shaU  lie  an  appeal  to  the  lord-warden, — 
assisted  by  two  or  more  assessors,  who  shall  be  members  of 
the  judicial  committee  of  the  privy  council,  or  judges  of 
the  high  court  of  chancery  or  courts  of  common  law  at 
Westminster; — and  from  the  lord-warden,  a  final  appeal 
to  the  judicial  committee  of  the  privy  council. 

V.  [The  several  courts  within  the  city  of  London  (/), 
— and  those  in  other  cities,  boroughs,  and  corporations 
throughout  the  kingdom, — ^held  by  prescription,  charter, 
or  act  of  parliament,  are  also  of  the  same  private  and 
limited  kind(^).]  Of  these  it  may  be  said  in  general, 
the  cause  of  action  arose.    (See  9      are  amended  and  its  powers  enlarged. 


&  10  Vict  c.  95,  s.  141;  Newton 
V,  Nancarrow,  15  Q.  B.  144.)  And 
if  a  cause  of  action,  where  a  tinner 
was  party,  arose  out  of  the  stan- 
naries,  it  was  always  allowable  to 
bring  the  action  elsewhere.  (4  Inst. 
231 ;  Com.  Dig.  Courts,  L.  1.) 

(e)  See  4  Inst.  231.  An  appeal, 
however,  formerly  lay  from  the 
Cornwall  stannary  court  to  the 
lord-warden,  and  from  thence  to 
the  privy  council  of  the  Prince  of 
Wales  as  Duke  of  Cornwall,  and 
from  thence  to  the  sovereign.  (3 
Bl.  Com.  p.  80.) 

(/)  The  chief  of  these,  are  as 
follows:—!.  The  Court  of  Husiingt, 
which  is  the  antient  county  court  of 
London.  2.  The  Lord  Mayor's  Court, 
As  to  this  court,  see  Reg.  o.  Mayor 
of  London,  16  L.  J.  (Q.  B.)  185; 
Webb  V.  Hurrell,  4  C.  B.  287  j  Day 
V.  Paupierre,  7  D.  &  L.  12.  See  also 
the  statute  20  &  21  Vict  c  civil ; 
by  which  its  practice  and  procedor« 

H  H 


In  this  court  the  recorder,  or,  in  his 
absence,  the  common-serjeant,  pre- 
sides as  judge;  and,  to  review  its 
proceedings,  error  may  be  brought 
in  the  Exchequer  chamber.  3.  The 
Sheriff's  Court,  which  has  a  jurisdic- 
tion similar,  in  general,  to  that  en- 
joyed by  a  county  court  established 
under  9  &  10  Vict.  c.  95.  As  to  the 
sheriff's  court,  see  11  &  12  Vict 
c.  Ixxi ;  15  &  16  Vict  c.  Ixxvii;  18 
&  19  Vict  c.  122,  s.  99. 

(g)  A  detailed  statement  as  to  all 
the  borough  and  other  local  courts 
throughout  the  kingdom,  as  they  ex- 
isted previously  to  the  9  &  10  Vict, 
c.  95  (as  to  which  Act,  vide  sup.  p. 
396), — showing  the  extent  of  their 
jurisdiction,  the  authority  under 
which  they  were  held,  and  their  form 
of  process,  See, — ^will  be  found  in  the 
Fourth  Report  of  the  Common  Law 
Commissioners  appointed  in  1828, 
Appendix,  Part  II. 
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[that  they  arose  originally  from  the  favour  of  the  Crown 
to  those  particular  districts  wherein  we  find  them  erected, 
upon  the  same  principle  that  hundred  courts  and  the  like 
were  established,  for  the  convenience  of  the  inhabitants, 
that  they  might  prosecute  their  suits  and  receive  justice  at 
home: — that,  for  the  most  part,  the  superior  courts  at 
Westminster-hall  have  a  concurrent  jurisdiction  with 
these,  or  else  a  superintendency  over  them  (A);  and  are 
bound  by  the  statute  19  Geo.  III.  c.  70,  to  give  assist- 
ance to  such  of  them  as  are  courts  of  record,  by  issuing 
writs  of  execution  on  their  judgments,  where  the  person  or 
effects  of  the  defendant  are  not  within  the  inferior  juris- 
diction (t); — and  that  the  proceedings  in  these  q)ecial 
courts  ought  to  be  according  to  the  course  of  the  common 
law,  unless  otherwise  ordered  by  parliament ;  for  though 
the  sovereign  may  erect  new  courts,  yet  he  cannot  alter 
the  established  course  of  law.]  It  is  also  to  be  observed, 
that  by  the  Municipal  Corporations  Act,  (5  &  6  WiU.  IV. 
c.  76,)  the  recorder — ^in  those  boroughs  to  which  that  Act 
extends — ^is  constituted,  by  virtue  of  his  oflSce,  the  judge  of 
any  court  of  record  for  civil  actions  within  the  borough, 
— if  such  court  be  not  regulated  by  the  provisions  of 
any  local  Act,  or  if  a  barrister  of  five  years'  standing  did 
not  sit  as  a  judge  or  assessor  therein  when  the  Municipal 
Act  passed;  and  provisions  are  also  contained  in  that 
statute  to  regulate  the  jurisdiction  of  these  courts,  and 
the  qualification  and  summoning  jurors  therein  (A).  And 
by  6  &  7  WiU.  IV.  c.  105,  s.  9,  the  recorder  may  appoint 
a  deputy  judge:  and  may  make  rules  for  the  practice  of 
such  court,  to  be  approved  by  the  judges  of  the  superior 
courts  (/).     And  by  2  &  3  Vict.   c.  27,  it  is  required 

(A)  Groenwelt  v,   Burwell,   Salk.  (Ar)  6  &  6  WilL  4-,  c.  76,  8.118, 

144  ;  S.  C.  263.  &c. ;  and  eee  6  &  7  Will.  4,  c.  105, 

(i)  As  to  the  removal   of  suits  s.  9  j  7  WiD.  4  &  1  Vict.  c.  78,  ss. 

therefrom  to  the  superior  courts,  see  32 — 96. 

1  &  2  Ph.  &  M.  c.  63;  21  Jac.  1,  (I)  By  16  &  16  Vict  c.  76 ("The 

c.  23 ;  19  Geo.  3,  c.  70 ;  7  &  8  Geo.  Common  Law  Procedure  Act,  1 852"), 

4,  c.  71  ;  1  &  2  Vict.  c.  110,  s.  22  ;  s.  226,  her  Migesty  is  empowered  to 

8  &  9  Vict.  c.  127,  8.  20.  direct  from  time  to  time,  by  order 
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that  every  borough  court  of  record  shall  be  holden  for 
the  trial  of  issues  of  fact  and  of  law^  four  times  at  least 
in  each  year,— and  with  no  greater  interval  than  four 
calendar  months  (m).  From  these  courts  a  writ  of  error 
lies,  in  general,  into  the  Court  of  Queen's  Bench, 

VI.  [There  is  yet  another  species  of  private  courts, 
which  must  not  be  passed  over  in  silence,]  viz.,  the  Courts 
of  the  Universities  of  Oxford  and  Cambridge  (  n).  To  these 
learned  bodies  antient  royal  grants  have  been  made,  (con- 
firmed by  act  of  parUament,)  committing  to  them,  respec- 
tively, a  jurisdiction,  inter  alia,  in  personal  actions  in 
general,  to  which  any  member  or  servant  of  the  university 
is  a  party; — in  every  case  at  least  where  the  cause  of 
action  arose  within  the  Hberties  of  the  university,  and  such 
member  or  servant  was  resident  in  the  university  when  it 
arose,  and  when  the  action  was  brought  (o). 


in  council,  that  all  or  any  part  of 
the  provisions  of  that  Act,  or  of  the 
rules  made  in  pursuance  thereof, 
shall  apply  to  all  or  any  courts  of 
record  in  England  or  Wales  ;  and 
a  similar  provision  is  contained  in 
the  17  &  18  Vict.  c.  125  (*<The 
Common  Law  Procedure  Act,  1854*') 
8."  105,  and  in  the  23  &  24  Vict.  c. 
126  (''The  Common  Law  Procedure 
Act,  1860")»  s-  44. 

(m)  See  15  &  16  Vict.  c.  34,  s.  7 
(noticed  sup.  p.  395,  n.) 

(n)  The  proceedings  in  the  chan- 
cellor's court  at  Oxford  used,  in  the 
time  of  Blackstone,  to  conform  to 
the  civil  law.  It  is  now  provided 
by  25  &  26  Vict  c.  26,  s.  12,  that 
rules  for  its  practice  and  forms  of 
procedure  may  be  made  from  time 
to  time  by  the  vice-chancellor,  with 
the  approval  of  three  of  the  judges 
of  her  Majesty's  superior  courts. 
This  provision  repeals  17  &  18  Vict 
c.  81,  8.  45,  which  enacted  that 
the  court  should,  in  all  matters  of 


law,  be  governed  by  the  common 
and  statute  law  of  the  realm,  and 
not  by  the  rules  of  the  civil  law ;  and 
that  its  procedure  should  (subject  to 
rules  made  by  the  judges  of  the 
superior  courts)  conform  to  the  pro- 
cedure of  the  county  courts.  In  the 
chancellor's  court  at  Cambridge,  the 
civil  law  is  used  (vide  sup.  vol.  i. 
p.  68). 

(o)  See  4  Inst  227 ;  Browne  v. 
Renouard,  12  East,  12;  Thornton 
V.  Ford,  15  East,  684;  Turner  v. 
Bates,  10  Q.  B.  292.  This  pri- 
vilege, both  as  to  Cambridge  and 
Oxford,  was,  until  recently,  of  an 
exclusive  kind,  the  university  being 
entitled,  when  an  action  under  such 
circumstances  was  brought  in  any 
of  the  superior  courts,  to  enter  there 
a  claim  qf  conusance ;  by  which  it  was 
withdrawn  from  that  jurisdiction, 
and  transferred  to  the  court  of  the 
university.  But  as  to  Cambridge, 
this  privilege  is  not  now  in  every 
case  exclusive.      For  by   19  &  20 
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[These  priyileges  were  granted^  that  the  students  might 
not  be  distracted  from  their  studies  by  legal  process  from 
distant  courts^  and  other  forensic  avocations  (p).]  And  the 
most  antient  charter  [containing  this  grant  to  the  univer- 
sity of  Oxford,  was  28  Hen-  III.  x.d.  1244.  And  the 
same  privileges  were  confirmed  and  enlarged  by  almost 
every  succeeding  prince,  down  to  King  Henry  the  eighth ; 
in  the  fourteenth  year  of  whose  reign  the  largest  and  most 
extensive  charter  of  aJl  was  granted.  One  simiiar  to  which 
was  afterwards  granted  to  Cambridge  in  the  third  year  of 
Queen  Elizabeth.]  And  later  in  the  same  reign  [an  act 
of  parliament  was  obtained (7),  confirming  all  the  charters 
of  the  two  universities,  and  those  of  the  14  Hen.  VIII. 
and  3  Eliz.,  by  name.  Which  blessed  Acty  as  Sir  Edward 
Coke  entitles  it  (r),  established  their  privileges  hereon 
without  any  doubt  or  opposition.] 

[We  have  now  gone  through  the  several  species  of  special 
courts,  of  the  greatest  note  in  the  kingdom,  instituted  for 
the  local  redress  of  private  wrongs  (*);]  a  subject  which 


Vict,  c  xvii.,  intituled  **  An  Act  to  "  constitution  of  the  Emperor  Pre- 

**  confirm  an  Award  for  the  settle-  **  derick,  a.i>.  1158."     (See  Cod.  4, 

"  ment  of  matters  in  difference  be-  tit  IS.) 

**  tween  the  University  and  Borough  (q)  18  Eliz.  e.  29. 

**  of  Cambridge,  and  for  other  pur-  (r)  4  Inst  227. 

**  poses  connected  therewith,"  it  is  U)  Among  the  courts  of  special 

provided    by  sect    18,   that    "the  jurisdiction,  was  formerly  that  of 

"  right  of  the  university,   or    any  the  great  sestiont  in  Wale$.     Yot  the 

'<  member  thereof,  to  claim  conu-  ordinary    writs  for  commencement 

"  sance  of  any  action  or  criminal  of  a  suit,  formerly  did  not  run  into 

<*  proceeding    wherein   any    person  Wales,  and   this  principality    had 

"who  is   not    a    member    of   the  separate  courts  of  its  own ; — ^it  being 

<*  university  shall  be  a  party,  shall  provided  by  84  &  85  Hen.  8,  c.  26, 

**  cease  and  determine."  and   18  Eliz.  c.  8,  that  a  session 

(p)  It  is  remarked  by  Blackstone,  should  be  held  twice  a  year  in  each 

(vol.  ill.  p.  84,)  that  **  privileges  of  county  of  Wales,  by  judges  appointed 

'*  this  kind  are  of  a  very  high  anti-  by  the  crown,  to  be  called  the  ''great 

"  quity,  being  generally  enjoyed  by  session  "  of  the  several  counties  in 

"  all  foreign  universities  as  well  as  Wales.     But  the  court  of  great  ses- 

"  our  own,    in    consequence  of  a  sions  is  now  abolished  H>y  1 1  Geo. 
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may  be  closed  by  [one  general  observation,  from  Sir  Ed- 
ward Coke :  that  these  particular  jurisdictions^  derogating 
from  the  general  jurisdiction  of  the  courts  of  common 
law,  are  ever  strictly  restrained ;  and  cannot  be  extended 
fiirther  than  the  express  letter  of  their  privileges  wiQ  most 
explicitly  warrant  (<).] 


4  &  1  Will.  4,  c.  70,  and  the  Welsh 
judicature  entirely  incorporated  with 
that  of  England.  This  alteration 
was  founded  on  the  First  Report  of 
the  Common  Law  Commissioners 
appointed  in  1828.  As  to  there- 
cording  fines  and  recoveries  levied 
and  suffered  in  the  court  of  great 
sessions  in  Wales,  see  5  &  6  Vict 
c.  32. 

Other  courts  of  special  jurisdic- 
tion also  lately  existed;  viz.,  the 
Court  of  the  MarsfuUseat  and  the  Pa- 
lace Court  at  Westminster ;  the  for- 
mer holding  plea  of  all  trespasses 
committed  within  the  verge  of  the 
court,  where  one  of  the  parties  was 
of  the  royal  household ;  and  of  all 
debts  and  contracts,  where  both  were 
of  that  establishment :  and  the  latter 
holding  plea  of  aU  personal  actions 
arising  within  twelve  miles  of  the 
palace  at  Whitehall.  (See  1  Bulst. 
211;  10  Rep.  69;  2  Inst  548;  1 
Sid.  180;  Salk.  489;  3  Bl.  Com. 
76.)  But  these  courts  are  both  now 
abolished  by  12  &  13  Vict.  c.  101, 

8.13. 

Besides  these,  there  are  other 
courts,  which,  though  not  abolished, 
have  fallen  into  disuse.  These  are 
the  Court  of  PUdpoudre  (curia  pedis 
pulverisati),  so  called  from  the  dusty 


feet  of  the  suitors,  which  is  a  court 
of  record  incident  to  every  fair  and 
market;  of  which  the  steward  of 
the  owner  of  the  market  is  the  judge, 
with  power  to  administer  justice 
for  all  commercial  injuries  in  that 
very  fair  or  market,  and  not  in  any 
preceding  one  (see  3  Bl.  Com. 
pp.  33,  34 ;  Bac.  Ah.  Court  of  Pie- 
poudre ;  Com.  Dig.  Market,  G.  1,  2) : 
— the  Forest  Courts,  for  the  govern- 
ment of  the  royal  forests  in  different 
parts  of  the  kingdom,  and  for  the 
punishment  of  all  injuries  done  to 
the  venison  or  deer,  to  the  vert  or 
greeoswerd, — and  to  the  covert  in 
which  the  deer  are  lodged  (see  3 
Bl.  Com.  p.  71 ;  Com.  Dig.  Chase, 
R.  1,  2 ;  Bac.  Ab.  Courts,  Courts  of 
the  Forest ;  R.  v,  Conyers,  8  Q.  B. 
981) :— and  the  Court  qf  Policies  rf 
Assurance,  a  court  established  by  48 
Eliz.  c.  12,  and  13  &  14  Car.  2, 
c.  23,  for  determining  in  a  summary 
way,  under  commission  from  the 
Lord  Chancellor,  all  causes  con- 
cerning policies  of  assurance  in 
London.  (See  3  Bl.  Cora.  p.  75.) 
But  questions  concerning  such  po- 
licies are  now  always  determined 
in  the  ordinary  course  of  a  suit  at 
Uw. 

(0  2  Inst  548. 


H  H  4 
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CHAPTER  VII. 

OF  INJURIES  COGNIZABLE  IN  THE  COMMON  LAW 
COURTS,  —  AND  HEREIN  OP  THE  REMEDY  BY 
ACTION  GENERALLY. 


We  shall  now  proceed  to  the  examination  of  injuries^ 
cognizable  in  the  courts  we  have  mentioned  as  adminis- 
tering the  common  law  (a), — having  already  incidentally 
given  such  account  of  those  injuries  which  are  cognizable 
in  the  ecclesiastical  and  maritime  courts^  as  the  limits  of 
this  work  allow  (ft),  and  reserving  for  the  present  the  con- 
sideration of  those  which  are  cognizable  in  the  courts  of 
equity  (c).  And  here  we  may  make  this  general  remark, 
that  in  one  or  other  of  the  different  courts  mentioned  in 
the  preceding  chapters,  every  possible  injmy  that  can 
exist  in  contemplation  of  our  laws  is  capable  of  being 
redressed;  it  being  a  settled  and  invariable  principle 
in  the  laws  of  England,  that  every  wrong  must  have  a 
remedy  (rf). 

In  the  course  of  the  disquisition  upon  which  we  are 
about  to  enter,  we  shall  at  present  confine  ourselves  to 
[such  wrongs  as  may  be  committed  in  the  mutual  inter- 

'    (a)  Vide  sup.  p.  389  et  seq.     In  (b)  Vide  Bup.  pp.  4^,  453. 

a  ceruin  sense,  the  laws  eecUskutical  (c)  Vide  post,  vol.  iv.  p.  38,  et  seq, 

and  maritime^  are  part  of  the  com-  (d)  **  It  is  a  general  and  indis- 

mon   law  of  England   (vide   sup.  "  putable  rule,  that  where  there  is 

vol.  I.  p.  62) ;  but  it  is  more  usual  **  a  legal  right,  there  is  also  a  legal 

and  convenient  to  speak  of  them  "  remedy,  by  suit  or  action  at  law, 

in  a  sense  exclusive  of  the  common  "  whenever  that  right  is  invaded." 

law.  (3  Bl.  Com.  23.) 
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[course  between  subject  and  subject ;  which  the  crown,  as 
the  fountain  of  justice,  is  officially  bound  to  redress  in  the 
ordinary  forms  of  law :  reserving  such  injuries  or  encroach- 
ments as  may  occur  between  the  crown  and  the  subject, 
to  be  distinctly  considered  hereafter;  as  the  remedy  in 
such  cases  is  generally  of  a  peculiar  and  eccentrical 
nature.] 

First,  then,  as  to  the  several  injuries  between  subject  and 
subject,  cognizable  in  the  courts  of  common  law. 

[  Since  all  wrong  may  be  considered  as  merely  a  privation 
of  right  (e),  the  plain  natural  remedy  for  every  species  of 
wrong  is  the  being  put  in  possession  of  that  right  whereof 
the  party  injured  is  deprived.  This  may  either  be  effected 
by  the  specific  dehveiy  or  restoration  of  the  subject  matter 
in  dispute  to  the  legal  owner ;  as  when  lands  or  personal 
chattels  are  unjustly  withheld  or  invaded ;  or  where  that 
is  not  a  possible,  or  at  least  not  an  adequate  remedy,  by 
making  the  sufferer  a  pecuniary  satis&ction  in  damages ; 
as  in  case  of  assault,  breach  of  contract,  &c. :  to  which 
damages  the  party  injured  has  acquired  an  incomplete  or 
inchoate  right,  the  instant  he  receives  the  injury  (/),  though 
such  right  be  not  fiilly  ascertained  till  they  are  assessed  by 
the  intervention  of  the  law ;]  that  is,  by  the  verdict  of  a 
jury.  The  instruments  whereby  this  remedy  is  obtained, 
(which  are  sometimes  considered  in  the  light  of  the  remedy 
itself,)  are  a  diversity  of  actions,  that  is,  suits  at  the  com- 
mon law,  [which  are  defined  by  the  Mirrour  to  be  "  the 
lawful  demand  of  one's  right  (^r),"  or  as  Bracton  and  Fleta 
express  it,  in  the  words  of  Justinian,  jus  prosequendi  in 
judicio  quod  alicui  debeiur  (A). 

The  Bomans  introduced  pretty  earty,  set  forms  for  actions 
and  suits  in  their  law,  after  the  example  of  the  Greeks ; 
and  made  it  a  rule  that  each  injury  should  be  redressed  by 


(«)  Vide  sup.  vol.  i.  p.  140.  {g)  Ch.  2,  s.  1. 

(/)  Vide  sup.  vol.  ii.  pp.  11, 12.  {h)  Inst  lib.  it.  tit.  6. 
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[its  proper  remedy  only.  **  Actiones^^  say  the  Pandects ^ 
"  composites  sunt,quibus  inter  se  homines  disceptarent ;  quas 
actionesy  ne  populus  prout  veUet  institueret,  certas  solennesque 
esse  voluerunt  (t)."  The  forms  of  these  actions  were  ori- 
gmally  preserved  in  the  books  of  the  Pontifical  College  as 
choice  and  inestimable  secrets,  tiU  one  Cneius  Flavins,  the 
secretary  of  Appius  Claudius,  stole  a  copy  and  published 
them  to  the  people  (A).  The  concealment  was  ridiculous ;] 
but  the  establishment  of  some  formulae  was  undoubtedly 
useful,  to  define  the  cases  in  which  the  law  considered  a 
wrong  to  have  been  sustained,  and  to  ascertain  the  nature 
of  the  remedy  which  it  allowed;  and  thus  to  prevent  the 
uncertainty  that  would  otherwise  have  attended  a  subject 
of  so  much  importance,  as  the  right  of  action  (/).  [Or,  as 
Cicero  expresses  it  (m),  **  sunt  jura,  sunt  formulcBy  de  omnibus 
rebus  constitutfe,  ne  guis  aut  in  genere  iiijurice,  aut  in  ratione 
actioniSf  errare  passiL  Expressce  enim  sunt  ex  uniuscujus^ 
que  damno,  dolorey  incommodo,  calamitate,  injuria,  public€B 
a  prtBtore  formuUB,  ad  quas  privata  lis  accommodatur,^^] 
With  us  in  England,  accordingly,  the  several  actions  have 
been  fi:om  time  immemorial  conceived  in  fixed  forms  of 
complaint,  each  exclusively  appropriate  to  the  particular 
kind  of  injury  for  which  redress  is  demanded  (n). 

Actions  are  subject,  in  the  first  place,  to  this  principal 
division — that  they  are  either  real,  personal,  or  mixed  (o). 

(t)  Ff.  1,2,  2,  8.  6.  It  is  to  be  observed  tbat  tbe  Com- 

(k)  Cic.  pro  Mursena,  8.  11 ;  De  mon  Law  Procedure  Acts  of  1852 

Orat.  1.  i.  c.  41.  1854<,  and  1860(15&  16  Vict.  c.  76  ; 

(/)  Blackstone  TtoI.  iii.  p.   118)  17  &  18  Vict.  c.  125,  and  28  8c  24 

says,   "the  establishment  of  some  Vict  c.  126),  though  introducing 

'*  standard  was  undoubtedly  neces-  the  most  extensive  changes  into  the 

"  sary  to  fix  the  true  state  of  a  ques-  practice  of  the  common  law  courts, 

**  tion  of  right,  lest  in  a  long  and  yet  contain  no  provision  for  abolish- 

**  arbitrary  process  it  mightbe  shifted  ing  the /»rm«  qf  action ;  which  there- 

''  continually,  and  be  at  length  no  fore   remain    as   heretofore.     (See 

<*  longer  discernible."  Bracegirdle  v,  Hinks,  9  Exch.  361 ; 

(m)  Pro  Q.  Roscio,  s.  8.  Nargatt  ».  Nias,  28  L.  J.  143.) 

(n)  See  Glanville,  passim ;  Bract.  (o)  This,  the  antient  division  of 

lib.  5,  De  Exceptionibus,  c.  17,  s.  2.  actions,  is  still  unaltered,  though  all 
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[Real  actions, — or  as  they  are  called  in  the  Mirrour, 
feudal  actions, — which  concern  real  property  only,]  are 
those  whereby  the  plaintiff,  here  called  the  demandant, 
claims  the  specific  recovery  of  any  lands,  tenements  or 
hereditaments.  [By  these  actions  formerly  all  disputes 
concerning  real  estates  'were  decided;  but  in  modem 
times  (p)]  they  gradually  became  less  frequent  in  prac- 
tice, [upon  account  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of  their  pro- 
cess ;  a  much  more  expeditious  method  of  trying  titles 
being  since  introduced  by  other  actions,]  and  particularly 
by  the  species  called  ejectment,  of  which  we  shall  have 
occasion  presently  to  speak.  And  by  3  &  4  Will.  IV. 
c.  27,  real  actions  (subject  to  one  or  two  exceptions)  were 
at  length  abolished. 

Personal  actions  are  those  whereby  a  man  either  claims 
the  specific  recovery  of  a  debt  (y),  or  of  a  personal  chat- 
tel (r),  or  [satis&ction  in  damages  for  some  injury  done 
to  his  person  or  property ;  being  the  same  which  the  civil 
law  calls  ^^  actiones  in  personam^  quce  adversus  eum  inten-- 
duntur,  qui  ex  contractu  vel  delicto  obligatus  est  cdiquid 
dare  vel  concedere  "  (s). 

Mixed  actions  are  suits  partaking  of  the  nature  of  the 
other  two,  wherein  some  real  property  is  demanded,  and 
also  personal  damages  for  a  wrong  sustained.]  But  they 
partake,  in  the  main,  of  the  character  of  real  actions,  and 
are  often  so  called  (^);  and  with  the  abolition  of  real 
actions,  these  also,  with  very  few  exceptions,  have  been 
swept  away. 

actions  are  now  assimilated  to  each  Harg.  239  a,  note  (1). 

other  in  their  practical  procedure.  (q)  As  to  debt,  vide  sup.  vol.  ii.  p. 

Vide  post,  pp.  698,  699,  702,  &c.  142. 

(p)  Blackstone's  expression  (vol.  (r)  As  to  personal  chattels,  yide 

iii.  p.  119)  is,  that  '*they  are  now  sup.  vol.  ii.  p.  2. 

«  pretty  generally  laid  aside,  &c*'  (*)  Inst.  Lih.  iv.  tit.  6, 15. 

But  this  had  been  the  case  long  (t)  Co.  Litt.  285  b ;  Roscoe,  Real 

before  his  time ;   see  Ca  Litt.  by  Actions,  1. 
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The  real  and  mixed  actions  which  have  escaped  the 
general  demolition  of  their  class^  are  the  following :  writ 
of  right  of  dower,  dower ,  and  guare  impedit ;  and  to  the 
same  class  seems  to  belong  (though  somewhat  doubtftillj)^ 
the  existing  action  of  ejectment  (t).  The  two  first  of 
tiiese  lie  (in  the  language  of  the  law),  that  is,  are  appli- 
cable, and  are  the  proper  forms  to  be  used,  where  the 
demandant  claims  lands  or  tenements  by  the  particular 
titie  of  dower  («);  the  first  being  applicable  where  a 
woman  is  endowed  of  part  of  her  dower,  and  is  deprived 
of  the  residue,  lying  in  the  same  town,  by  die  same 
tenant  by  whom  she  was  endowed  of  part  (x) ;  and  the 
second,  in  all  other  cases  where  she  is  entitied  to 
dower  (y) : — quare  impedit  lies  where  the  object  is  to  re- 
cover the  presentation  to  a  benefice,  the  right  to  present 
to  which  is  disturbed : — ejectment,  where  the  object  is  to 
recover  land  improperly  withheld,  the  case  of  land  claimed 
in  dower  excepted.  And  as  to  the  three  first  of  these 
actions,  it  may  be  observed  here,  that,  by  a  peculiarity 
that  has  always  attached  to  tiie  class  of  real  and  mixed 
actions,  they  can  be  brought  in  none  of  the  superior  courts 
of  common  law,  except  the  Court  of  Common  Pleas  (;r). 
But  ejectment  may  be  brought  in  any  of  them. 

(J)  Ejectment,  prior  to  tiie  stBtute  its  technical  character.    It  seemt  to 

15  &  16  Vtct.  c.  76,  (by  which  iu  fall  under  the  definition  of  a  real 

form  has  been  now  remodelled,)  was  action,  because  it  claims  the  specific 

often  considered  as  a  mixed  action  recovery  of  land  without  damages, 

(see  3  Bl.  Com.  214) ;  and  was  ex-  But  in  its  incidents,  it  has  no  con. 

presslyso  denominated  in  the  sUt.  neetion  whatever  with  the  antiquated 

8  &  4  WilL  4,  c.  27.    The  correct-  remedies  to  which  that  appeUation 

ness,  however,  of  that  arrangement  commonly  belongs, 

was  doubtful,  for  in  its  form  it  was  («)  As  to  an  esUte  in  dower,  vide 

clearly  a  species   of  the  personal  sup.  vol.  i.  p.  272. 

action  of  trespass.    (See  Fitz.  Ab.  («)  Roscoe  on  Real  Actions,  29. 

tit   EJectione  Firmae,  2.)     Under  {y)  Ibid.  39. 

the  new  Act  of  15  &  16  Vict  c.  76,  («)  See  aoc.  23  &  24  Vict  c.  126, 

above  referred  to,  it  is  difficult  to  fix  s.  26. 
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Personal  actions  are  founded  either  on  contracts  (z)  or 
on  torts,  a  term  used  to  signify  such  wrongs  as  are  in  their 
nature  distinguishable  from  breaches  of  contract; — and 
these  torts  are  often  considered  as  of  three  kinds^  viz.  non- 
feazance,  or  the  omission  of  some  act  which  a  man  is 
bound  to  do ;  misfeazance,  being  the  improper  performance 
of  some  act  which  he  may  lawfully  do ;  or  ma/feazancey 
being  the  commission  of  some  act  which  is  unlawftd  (a). 
Actions  founded  on  contract,  are  sometimes  described  as 
actions  ex  contractu;  and  those  on  tort,  as  actions  ex 
delicto. 

The  forms  of  personal  action  in  use,  are  the  following : 
debt,  covenant,  detinue  (ft),  trespass,  trespass  on  the  case  (c), 
and  replevin;  the  two  first  being  founded  generally  on 
contract,  the  remainder  generally  on  tort.  Of  these  in 
their  order. 

"  Debt*'  lies  where  the  object  is  the  recovery  of  a  debt  (rf), 
that  is,  a  certain  sum  of  money  alleged  to  be  due  to  the 
plaintiff;  "  covenant"  (e),  where  redress  in  damages  is  sought 
for  the  breach  of  a  covenant,  that  is,  of  an  agreement  by 
deed  (/) ;  **  detinue,"  where  the  object  is  to  recover  a  chattel 
personal  unlawfiilly  detained.  "  Trespass"  Hes  where  the 
plaintiff  claims  damages  for  a  trespass,  or  (as  it  is  more 

(«)  As  to  contracts^  vide  sup.  vol.  eludes,  among    other   species,  the 

II.  p.  53.  action  oF  aaumpsit,^ and  the   text 

(a)  1  Chit  PI.  134,  Ist  edit.  adheres  to  this  technical  view, — but 

(b)  The  action  of  detinue  is  the  action  last  mentioned,  being  the 
founded  on  a /or^;— viz.  the  wrongful  ordinary  remedy  for  a  breach  of 
detainer  of  a  chattel  (see  ace.  Glad-  promise,  is  usually  considered  in 
stone  V.  Hewitt,  1  Cr.  &  J.  565).  But  practice  as  founded  on  contract, 
the  Court  ofCommon  Pleas  have  held  and  ranked  as  a  distinct  form,  in 
that  it  is,  for  some  purposes,  to  be  addition  to  the  six  noticed  in  the 
looked  at  as  **  falling  within  the  class  text 

of   actions  called    actions  on  con-  (d)  As  to  debt,  vide  sup.  vol.  ii. 

tract      (See  Walker  v.  Needham,  p.  142. 

3  Man.  &  Gr.  667 ;  Danby  v.  Lamb,  (c)  As  to  a  covenant,  vide  sup. 

31  L.J.(C.P.)17.)  vol.  II.  p.  64. 

(c)  The  form  of  irespats  on  t?te  (/)  As  to  deeds,  vide  sup.  vol.  i. 
case  properly  and    technically  in-  p.  487. 
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fully  expressed),  a  trespass  vi  et  armis  (g) ;  that  is,  an  injury 
accompanied  with  actual  force,  as  in  the  case  of  a  battery 
or  imprisonment — or  at  least  implied  force,  as  in  the  case 
of  an  unlawful  but  peaceable  entry  upon  the  plaintiff's 
land.  And  here  it  may  be  observed,  that  [trespasses 
savour  of  the  criminal  kind — being  always  attended  with 
some  violation  of  the  peace,]  real  or  supposed,  [for  which 
in  strictness  of  law  a  fine  ought  to  be  paid  to  the  crown, 
as  well  as  a  private  satis&ction  to  the  party  injured  (A).] 
^^  Trespass  on  the  case"  is  a  form  of  action  less  antient 
than  the  rest,  having  apparently  first  come  into  use  in  the 
reign  of  Edward  the  third  (£).  It  was  invented  under  the 
authority  of  the  statute  of  Westminster,  (13  Edw.  I.  c.  24,) 
upon  the  analogy  of  the  old  form  of  trespass  (A),  and 
supplied  a  great  defect  in  the  original  scheme  of  personal 
actions  —  a  scheme  devised  in  comparatively  barbarous 
times,  and  comprising  no  forms  adapted  to  the  redress  of 
many  of  those  injuries  which  in  the  progress  of  society 
gradually  attract  notice.  This  kind  of  action  —  which 
derives  its  name  fix>m  the  comparative  particularity  with 
which  the  circumstances  of  the  plaintiff's  case  are  detailed 
in  its  written  allegations  (I) — is  very  comprehensive  in  its 
scope,  and  may  be  said  to  lie  in  every  case  where  damages 
are  claimed  for  an  injury  to  person  or  property,  not  falling 
within  the  compass  of  the  other  forms.     And  as  regards 

(g)    In  actions  of   trespass  the  "  falling  under  the  same  right,  and 

formal  words  vi  et  armis  and  contra  **  requiring  like  remedy,  no  prece- 

paeem,  were  formerly  always  used  **  dent  of  a  writ  can  be  produced, 

in  the  pleadings.     But  by  15  &  16  '*  the  clerks  in  chancery  shall  agree 

Vict.  c.  76,  8.  49,  they  were  directed  <'  in  forming  a  new  one ;  and  if  they 

to  be  omitted  for  the  future.  «  cannot  agree,  it  shall  be  a4)oumed 

(A)  Finch,  L.  198 ;  Jenk.  Cent  **  to  the  next  parliament,  where  a 

158.  *'  writ  shall  be  framed  by  consent 

(t)  Reeves's    Hist,    of   £ng.  L.  <<  of  the  learned  in  the  law ;  lest  it 

voL  iil  pp.  89,  243,  391.  "  happen  for  the  future,  that  the 

(k)  This  statute  provided,  that  "  court    of  our  lord  the  king  be 

**  whensoever  from    thenceforth  in  "  deficient  in  doing  justice  to  the 

"  one  case  a  writ  shall  be  found  in  *'  suitors.'* 

*'  the  chancery;  and  in  a  like  case,  (03  Bl.  Com.  122. 
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its  relation  to  trespass,  we  may  notice  this  [settled  distinc- 
tion, that  where  an  act  is  done  which  is  in  itself  an  imme- 
diate injury  to  another's  person  or  property,  there  the 
remedy  is  usually  by  an  action  of  trespass— but  where 
there  is  no  act  done,  but  only  a  culpable  omission,  or 
where  the  act  is  not  immediately  injurious,  but  only  by 
consequence  or  collaterally,  there  no  action  of  trespass  will 
lie,  but  an  action  on  the  case  for  the  damages  consequent 
on  such  omission  or  act  (m).]  To  which  we  may  add,  that 
where  the  subject  matter  affected  is  not  corporeal  and 
tangible,  so  that  the  idea  of  force  becomes  inapplicable, 
there,  though  the  injury  be  by  way  of  act  done,  and  its 
operation  be  direct  and  immediate,  yet  the  remedy  is  case 
and  not  trespass  (n).  Lastly,  with  respect  to  "  replevin," 
it  will  be  sufficient  for  the  present -to  remark,  that  it  is  an 
action  of  limited  application,  and  in  practice  almost  in- 
variably confined  to  the  object  of  trying  the  legality  of 
a  distress  levied  upon  the  plaintiff's  personal  chattels  (o). 

A  fitter  opportunity  will  be  found  in  the  next  chapter, 
of  entering  more  at  large  into  the  nature  and  the  com- 
petency, in  different  cases,  of  the  different  actions  above 
enumerated,  and  also  of  referring  to  the  particular  species 
which  some  of  them  comprise— but  there  are  some  points 
besides  those  hitherto  mentioned,  which,  as  relating  to 
actions  in  general,  seem  to  require  notice  in  this  place. 

Actions  are  either  local  or  transitory ;  the  former  being 
founded  on  such  causes  of  action  as  necessarily  refer  to 
some  particular  locality,  as  in  the  case  of  trespasses  to 
land ( I?);  the  latter  on  such  causes  of  action  as  may  be 

(m)  Scott  V.  Shepherd,  2  Bl.  Rep.  619.) 

892;  see  Gilbertson  v.  Richardson,  {p)  Another  instance  of  a  local 

5  C.  B.  502.  action  is  one  brought  upon  a  matter 

(n)  1  Chitty,  PI.  143,  cites  Com.  of  record  in   any  of  the  courts  at 

Dig.  Action,  Case,  Disturbance,  (A.  Westminster;  and  therefore  formerly 

2).  an  action  of  tcire  faciat  to  repeal 

(o)  It  lies,  however,  in  other  cases  letters  patent  was  local.     But  now 

also  of  goods  unlawfully  taken.  (See  by  12  &  18  Vict.  c.  109,  s.  29,  any 

George  v.  Chambers,  11  Mec.  &  W.  writ  of  scire  facias,  in  an  action  at 

149 ;  Mellor  v.  Leather,  1  Ell.  &  Bl.  suit  of  her  Mqesty  for  repealing 
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supposed  to  take  place  anywhere — as  in  the  case  of  tres- 
passes to  goods^  batteries,  and  the  like.  Keal  actions  are 
always  in  their  nature  local,  personal  are  for  the  most  part 
transitory.  Between  local  and  transitory  actions,  there  is 
this  important  distinction — that  the  former,  as  the  general 
rule,  must  be  tried  in  the  proper  county  where  the  cause 
of  action  arose,  and  by  a  jury  of  that  county  (q) ;  the  latter 
may  be  tried  in  any  county,  at  the  discretion  (in  general) 
of  the  plainti£  It  follows  &om  this,  that  when  an  injury 
is  committed  out  of  England,  and  its  nature  is  such  as  to 
make  the  action  local,  no  action  at  all  will  lie  for  its  re- 
dress, in  any  English  court  On  the  other  hand,  where 
the  nature  of  the  injury  is  such  that  the  action  is  transi- 
tory, such  action  will  lie  in  the  English  courts,  whether 
the  injury  was  committed  in  England  or  elsewhere  (r). 

Personal  actions  are  also  subject,  (as  sufficiently  appears 
by  preceding  explanations,)  to  the  distinction  of  being 
either  brought  for  the  specific  recovery  of  property,  or 
for  damages.  As  regards  the  competency  of  the  latter 
kind  of  remedy,  it  is  to  be  remarked,  that  an  action  for 
damages  will  in  general  lie  wherever  a  right  has  been  in- 
vaded— or,  in  other  words,  an  injury  committed, — although 
no  damage  should  have  been  actually  sustained ;  it  being 
material  to  the  establishment  and  preservation  of  the  right 
itself,  that  its  invasion  should  not  pass  with  impunity  («). 

letters  patent,  may  be  directed  to  course  in  the  pleadings  to  a  legal 

the  sheriff  of  any  county,  though  the  fiction,  and  to  allege  that  the  cause 

record  on  which  it  is  founded  may  of  action  arose  (contrary  to  the  truth 

remain  in  Middlesex  or  any  oth^  of  the  fact)  in  some  English  county, 

county.  In    the    present  system  of  plead- 

{q)  By  3  &  4  Will.  4,  c.  42,  s.  22,  ing  no  recourse  is  had  to  this  fic- 

power  is  given  to  a  judge  to  order  tion ;   but  the  plaintiff,  in  his  de- 

the  trial  in  a  local  action  to  be  had  claration  or  statement  setting  forth 

elsewhere,  if   it  be  shown  to  his  his  cause  of  action,  always  specifies 

satisfaction  that  such  course  will  be  in  the  margin  some  English  county, 

more  convenient  as  that  in  which  he  proposes  that 

(r)  Formerly,  if  cause  of  action  the  cause  should  be  tried.    (See  15 

of  a  transitory  kind  arose  abroad,  &  16  Vict,  c  76,  s.  69.) 
and  was  put  in  suit  in  the  English  («)  I  Saund.  by  Wms.  346  b. 

courts,  it  was  necessary  to  have  re- 
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Thus  an  action  of  trespass  on  the  case^  by  one  commoner 
against  another^  for  surcharging  the  common,  (that  is, 
turning  on  more  cattle  than  he  was  entitled  to  do,)  may 
be  maintained,  although  the  plaintiff  may  not  himself  hare 
turned  on  any  cattle  of  his  own  during  the  same  year, 
and  can  therefore  haye  sustained  no  actual  loss  (Q.  In 
such  cases,  there  being  no  ground  for  awarding  damages 
to  any  considerable  amount,  the  plaintiff  recovers  some 
trifling  sum  by  way  of  nominal  damages; — in  addition  to 
which,  the  defendant  has  in  general  to  sustain  the  costs  of 
the  action,  including  those  incurred  by  his  adversary  (a). 

It  is  however  requisite,  in  order  to  sustain  an  action  for 
damages,  that  the  plaintiff  should  have  sustained  some  loss 
or  inconvenience,  whether  actual  or  nominal,  of  a  kind 
proper  and  peculiar  to  himself;— for  where  the  damage  is 
of  a  merely  public  character,  affecting  the  subjects  of  the 
reahn  at  large  as  weU  as  the  plaintiff,  no  civil  action  lies ; 
although  the  law  considers  the  injury,  in  that  case,  as 
amounting  to  a  crime,  and  consequently  as  a  fit  subject  for 
an  indictment.  Thus  no  action  can  be  maintained  for  an 
encroachment  on  the  highway ;  but  the  offender  is  liable 
to  be  indicted  as  for  a  public  misdemeanor.  Wherever  ex- 
traordinary damage,  indeed,  is  sustained  by  an  individual, 
he  has  in  general  a  right  of  action  as  for  redress  of  a  civil 
injury,  though  the  case-  may  in  its  circumstances  also 
amount  to  a  crime.  Thus,  in  the  case  last  supposed,  [if 
by  means  of  a  ditch  dug  across  a  public  way,  which  is  a 
common  nuisance,  a  man  or  his  horse  suffer  any  injury  by 
falling  therein,  then  for  this  particular  damage,  which  is 
not  common  to  others,  the  party  shall  have  his  action  (a;).] 
And  so  in  the  case  of  unlawfiil  violence  designedly  done  lo 

(t)  Wells  V,  Watling,  2  Bl.  Rep.  diet,  are  under  a  certain  amount, 

1*233 ;  and  see  Marzetti  v.  WilliamB»  the  plaintiff  will,   in  general,  not 

1  B.  8e  Adol.  426;  Blofeldo.  Payne,  recover  his  costs.    (3  &  4  Vict.  c. 

4  B.  ft  Adol.  410.  24 ;  23  &  24  Vict  e.  126,  s.  34.) 

(it)  Where  the  action  however  is  («)  3  Bl.  Cora.  220.    See  Wilks 

not  really  brought  to  try  a  right,  and  v.  Hungerford  Market,  2  Bing.  N.  C. 

the  damages,  as  recovered  by  ver-  281. 
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the  person^  though  that  always  amounts,  in  contemplation 
of  law,  to  a  crime,  and,  under  particular  circumstances, 
eyen  to  a  felonj,  yet  the  party  injured  is  entitled  to  his 
civil  remedy.  But  even  here  this  distincticm  is  to  be 
observed,  that  in  the  case  of  a  felony,  the  remedy  for  the 
private  injury  is  suspended  until  the  sufferer  has  fulfilled 
his  duty  to  the  public,  by  prosecuting  the  offender  for  the 
public  crime  (y);  though  in  the  case  of  a  mere  misde- 
meanor,->6uch  as  an  assault,  battery,  libel,  and  the  like,— 
the  right  of  action  is  subject  to  no  such  impediment. 

Moreover,  though  an  action  will  lie,  (as  we  have  seen,) 
for  an  injury,  unattended  with  actual  loss  or  damage,  yet 
none  can  be  maintained  even  for  loss  or  damage  actually 
inflicted,  unless  it  result  from  an  injury ;  it  being  a  maxim, 
that  a  mere  damnum  absque  bguria  is  not  actaonable. 
Thus,  if  I  have  a  mill,  and  my  neighbour  builds  another 
mill  upon  his  own  ground,  per  quod  the  profit  of  my  mill 
is  diminished,  yet  no  action  lies  against  him,  for  every  one 
may  lawfiilly  erect  a  mill  on  his  own  ground.  But  if 
I  have  a  mill  by  prescription  on  my  own  land(2r)y  and 
another  erects  a  new  mill,  which  draws  away  some  portion 
of  the  stream  firom  mine,  so  as  to  diTniniali  its  former 
power,  an  action  will  lie  against  him  of  trespass  on  the 
case  (a). 

It  may  also  be  remarked,  that  a  plaintiff  is  not  entitled 
to  recover  in  respect  of  any  damage  that  is  too  remote ;  or, 
in  other  words,  flows  not  naturally  and  directly  firom  the 
alleged  injury  (6).  Thus,  where  the  plaintiff,  being  director 
of  certain  musical  performances,  brought  an  action  on  the 
case  against  the  defendant,  for  publishing  a  libel  on  a 
public  singer  engaged  by  the  plaintiff,  alleging  that  she 
was  thereby  deterred  from  performing  in  public,  through 

(y)  Crosby  v.Leng,  12  East,  409|  (a)    Bac.   Ab.    Actions   on   the 

and  see  White  «•  Spettigue,  IS  Mee.  Case  (C),  and  the  authorities  there 

&  W.  608.  cited. 

(s)  As  to  prescription,  vide  sup.  (b)  Com.  Dig.  Action  on  Caae» 

vol.  I.  p.  692  et  seq.  Defamation. 
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the  apprehension  of  being  ill  received^  so  that  the  plaintiff 
lost  the  profits  which  would  otherwise  have  accrued  to  him 
as  sach  director^ — it  was  held  that  the  damage  was  too 
remote,  and  the  action  not  maintainable  (e). 

As  to  suits  of  eyery  class,  it  is  generally  true  that  the 
right  of  action  is  not  assignable,  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name.  But  in  certain  cases,  it 
is  transferred  by  the  operation  of  law.  Thus  the  rights 
of  action  of  a  bankrupt,  pass  (with  certain  exceptions) 
to  his  assignees;  and  upon  the  death  of  either  of  the 
parties  between  whom  a  cause  of  action  has  arisen,  the 
right  of  maintaining  such  action  survives,  in  general,  to 
or  against  his  executors  or  administrators ;  and  to  these, 
as  well  as  to  the  assignees,  the  right  also  belongs  of 
cantinuinff  actions,  which  the  deceased,  or  the  bankrupt, 
has  commenced  (d).  But  in  respect  to  suits  which  are 
founded  on  certain  violations  of  personal  rights  (e), — as, 
in  the  case,  for  example,  of  an  action  for  slander, — the 
maxim  is,  that  they  die  with  the  person  (f).  And  by 
the  common  law,  this  extended  to  every  case  of  tart  (g). 
But  (except  in  reference  to  causes  of  action  for  viola- 
tion of  such  personal  rights  as  just  mentioned),  the  rule 
of  tiie  common  law  has  been  set  aside  by  various  acts 
of  parliament.  For  by  4  Edw.  III.  c.  7,  trespass  may 
be  maintained  by  executors  or  administrators,  for  tres- 
passes to  the  goods  of  the  testator  or  intestate.  And 
again,  by  3  &  4  Will.  IV.  c.  42,  s.  2,  it  is  provided, 
that  trespass  or  case,  (accorduig  to  circumstances,)  may 
be  maintained  h/  executors  or  administrators,  for  any 
injury  to  the  real  estate  of  the  deceased  committed  in  his 
lifetime, — provided  it  were  committed  within  six  calendar 

(c)  Ashley  o.  Harrison,  1  Esp.  188 ;  and  see  17  &  18  Vict  c.  125, 
48 ;  and  see  Kelly  v.  Parting:ton,  5      a.  92. 

B.  &  Adol.  645;  Knight  o.  Gibbs,  (^)  As  to  personal  rights,  vide  sap. 

1  Ad.  &  El.  43;  Oreen  e.  Button,  1  vol.  i.  p.  189. 

Tyr.  &  G.  118 ;  Langridge  v.  Levy,  (/)  8  Bl.  Com.  802. 

4  Mee.  &  W.  887.  (g)  1  Chit,  PI.  56.    As  to  tortt, 

(d)  15  &  16  Vict  c.  76,  ss.  137,  vide  sup.  p.  477. 
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monthB  before  his  death,  and  the  action  brought  within 
one  }rear  after  his  death.  And  further,  that  the  same 
forms  of  action  may  be  maintained  cufcanst  executors  or 
administrators,  for  any  wrong  conmiitted  by  the  deceased 
against  another,  in  respect  of  his  property  real  or  per- 
sonal,— provided  it  have  been  committed  within  six  car- 
lendar  months  before  his  death,  and  the  action  be  brought 
within  six  calendar  months  after  the  executors  or  adminis- 
trators have  taken  on  themselves  the  administration.  And, 
lastly »  by  9  &  10  Vict  c.  93,  it  is  enacted,  that  whenever 
the  death  of  a  person  shall  be  caused  by  such  wrongftd  act, 
neglect  or  default,  as  would,  (if  death  had  not  ensued,) 
have  entitled  the  party  injured  to  maintain  an  action  for 
damages,  the  person  who  would  have  been  liable  to  such 
action  may  be  sued  by  the  executor  or  administrator,  for 
the  benefit  of  the  wife,  husband,  parent  and  child  of  the 
person  deceased ;  and  this,  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in  law 
to  felony ;  and  the  jury  may  give  damages  proportionable 
to  the  injury  resulting  firom  such  death,  to  be  divided 
among  the  parties  respectively,  for  whose  benefit  the  ac- 
tion is  brought,  in  such  shares  as  the  jury  shaU  by  their 
verdict  direct  (A). 

Before  we  conclude  this  chapter,  it  is  proper  to  remark, 
that  besides  the  remedy  for  wrong  sustained,  which  is  found, 
as  already  stated,  in  the  action  itself,  the  common  law 
courts  vfdll  now  afibrd  collateral  protection  against  the 
continuance  or  repetition  of  the  wrong.  For  eveiy  person 
who  brings  an  action  for  breach  of  contract  or  other 
injury,  is  entitled  by  17  &  18  Vict  c.  125  (the  "  Conmion 

(A)  The  cases  on  the  construe-  of  the  suirivors  as  distinct  from 

tion  of  this  statute  (usually  called  their  pecuniary  loss.    Other  points 

"  Lord Camphell's  Act"),  arenume*  will  be  found  adverted  to,  in  Chap- 

rous.    They  establish  (among  other  man  v,  Rothwell,  1  £11.  BL  k.  £11. 

thing8)thatthe  jury  are  not  entitled  168,  and  Duckworth  o.  Johnson,  4 

to  take  into  their  consideration,  in  H.  &  N.  653,  two  among  the  most 

assessing  the  damages,  the  feelings  recent  decisions  on  the  Act. 
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Law  Procedure  Act,  1854  ")  to  claim  also  In  such  action 
a  torit  of  injunction  against  the  continuance  or  repetition 
of  such  breach  of  contract,  or  other  injury,— or  against 
the  committal  of  any  breach  of  contract,  or  other  injury  of 
a  like  kind  arising  out  of  the  same  contract,  or  relating 
to  the  same  property  or  right.  This  is  a  protection 
which  the  common  law  courts  had  previously  no  juris- 
diction to  grant.  It  could  be  obtauied  only  from  a  court 
of  equity  (i). 

(t)  17  &  18  Vict  c.  125,  s.  89  et  them  a  writ  of  injunction  does  not 

seq.     As  to  these  provisions,  see  extend  to   the  action  of  ^jectmenU 

also  the  23  &  24  Vict  c.  126,  ss.  82,  (Baylis  o.  Le  Gros,  2  C.  B.  (N.  S.) 

S3.    The  power  of  claiming  under  318.) 
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CHAPTER  VIII. 

OF  INJURIES  COGNIZABLE  IN  THE  COMMON  LAW 

COURTS — continued. 


Having  in  the  course  of  the  last  chapter  entered  into  some 
general  explanationB  with  regard  to  the  nature  of  the  great 
common  law  remedy,  by  action^  (a  subject  to  which  we 
shall  have  occasion  to  revert,)  we  now  resume  our  inquiry 
into  the  civil  injuries  cognizable  in  the  courts  of  the  com- 
mon law,  to  the  right  apprehension  of  which  we  have 
deemed  some  preliimnary  acquaintance  with  the  scheme  of 
actions  essential. 

The  rights  which  are  severally  due  to  the  different 
members  of  the  community,  and  the  establishment  and 
maintenance  of  which,  we  have  considered  as  the  great 
objects  of  municipal  law, — were  divided,  (as  we  may  re- 
member,) into  personal  rights,  rights  of  property,  rights  in 
private  relations,  and  public  rights  (a).  It  will  be  con- 
venient, therefore,  in  proceeding  to  a  ftirther  investigation 
of  the  civil  injuries  cognizable  in  the  courts  of  common 
law,  to  subject  these  injuries,  (which  are  but  the  violations 
of  so  many  rights,)  to  a  similar  distribution. 

I.  First,  then,  as  to  such  injuries  as  affect  personal 
rights,  viz.  the  right  of  personal  security,  (comprising  those 
of  life,  limbs,  body,  health  and  reputation,)  and  the  right 
of  personal  liberty  (ft). 

1st.  Of  injuries  which  affect  the  life  of  man,  it  is 
suj£cient  to  remark,  that  they  are  not  merely  civil 
wrongs,  but, — ^where  committed  with  intention  to  affect  it, 

(a)  Vide  sup.  voL  x.  p.  140.  {h)  Ibid.  p.  14S. 


CH.  Vm.— OP  THOSE  COGNIZABLE  AT  COMMON  LAW.    487 


— amount  to  one  of  the  most  atrociotus  species  of  crime8(c) 
These  th^*efore  diall  for  the  present  be  passed  bj,  and 
reserved  for  the  next  Book  of  these  Commentaries,  viz. 
that  which  relates  to  the  criminal  law. 

2,  3.  [The  two  next  species  of  injwies,  affecting  the 
limbs  or  bodies  of  indiTiduals,  shall  be  conradered  in  one 
and  the  same  view.  And  these  maj  be  committed,  1.  By 
threats  (or  menaces  of  bodHj  hurt),  through  fear  of  which 
a  man's  business  is  intearupted.  A  menace  alone,  without 
a  consequent  rnconveni^ice,  makes  not  the  injury:  but  to 
complete  the  wrong,  there  must  be  both  of  them  together.] 
2.  [By  assault;  which  is  an  attempt  or  c^r  to  beat  another 
without  touching  him(</):  as  if  one  lifts  up  his  cane  or 
his  fist  in  a  threatening  manner  at  another,  or  strikes  at 
him,  but  misses  him,  this  is  an  assault,  insuUuSy  which 
Finch  («)  describes  to  be  ^^  an  imlawfiil  setting  upon  one's 
person."]  3.  [By  battery;  which  is  the  beating  of  another. 
The  least  touching  of  another's  person,  wilfully  or  in 
anger,  is  a  battery(/);  for  the  law  cannot  draw  the  line 
between  different  degrees  of  yiolence,  and  therefore  totally 
prohibits  the  first  and  lowest  stage  of  it, — every  man's 
person  being  sacred,  and  no  other  having  a  right  to 
meddle  with  it  in  any  the  slightest  manner  (^).]  Injuries 
to  limbs  and  body  may  also  be,  4.  [By  tDounding  ;  which 
consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  q)ecies  of  battery.]  5.  [By  mayhem; 
which  is  an  injury  still  more  atrocious.  It  consists  in 
violently  depriving  another  of  the    use  of  a  member 


(c)  In  certain  cases,  an  injury 
affecting  life  may  by  statute  (as  we 
baTe  seen)  form  tbe  suliject  of  an 
actioB  for  damages  in  respect  of  tbe 
ewil  wrong  thereby  suffered;  and 
this,  even  when  the  death  is  caused 
under  circumstances  amounting  to 
felony  on  the  part  of  the  defendant 
(Vide  sup.  p.  484.) 

(<OSee  Roedo.Coker,13C.B.850. 


(e)  Finch,  L.  202. 

(/)  See  Coward  v.  Baddeley,  4 
H.  &  N.  478. 

(g)  On  a  similar  principle  the 
Cornelian  law  Be  vi^taiU  prohibited 
puUeaion  as  well  as  verheration  s  dis- 
tinguishing Terberation,  which  was 
accompanied  with  pain,  from  pulsa- 
tion, which  was  attended  with  none. 
(F£  47,  10,  5.) 
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[proper  for  his  defence  In  fight.  This  is  a  battery  attended 
with  this  aggravating  circumstance,  that  thereby  the  party 
injured  is  for  ever  disabled  firom  making  so  good  a  defence 
against  future  external  injuries,  as  he  might  otherwise  have 
done.  Among  these  defensive  members  are  reckoned  not 
only  arms  and  legs,  but  a  finger,  an  eye,  and  a  foretooth  (^), 
and  also  some  others  (A).  But  the  loss  of  one  of  the  jaw- 
teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  conmion  law, 
as  they  can  be  of  no  use  in  fighting.  For  each  of  these 
five  injuries, — threats,  assault,  batteiy,  wounding  and 
mayhem, — an  action]  will  lie  whereby  adequate  damages 
may  be  recovered.  And  for  the  four  last,  at  least,  [an 
indictment  may  be  brought  as  well  as  an  action  (i).] 
It  is  to  be  observed,  however,  as  to  all  these  acts,  that 
to  render  them  either  actionable  or  indictable,  they  must 
be  committed  on  an  unlawfiil  bccasion;  for  they  are  all  in 
some  cases  justifiable,  and  form  no  just  ground  of  com- 
plaint either  civil  or  criminal  Thus  assault  and  battery 
are  justifiable  [where  one  who  has  authority,  a  parent  or 
master,  gives  moderate  correction  to  his  child,  his  scholar, 
or  his  apprentice  (A).  So  also  on  the  principle  of  self- 
defence  5  for  if  one  strikes  me  first,  or  even  only  assaults 
me,  I  may  strike  in  my  own  defence,  and  if  sued  for  it,  may 
plead  9on  €usault  demesne  (Z),  or  that  it  was  the  plaintiff's 
own  original  assault  that  occasioned  it;]  and  supposing 
a  dangerous  scuffle  thereon  to  take  place,  I  may  even, 
for  my  own  preservation  (but  not  otherwise)  wound  or 
maim  my  adversary,  and  justify  it  under  a  similar  plea(»i). 
[So  likewise  in  defence  of  my  goods  or  possessions,  if 

(g)  Fincb,  L.  2(M>.  lault/' 

(A)  1  Hawk.  P.  cm.  (*)  Hawk.  P.  C.  bk.  i  c  61.  •. 

(I)  As  to  the  punishment  of  an  28 ;  see  Winstone  ».  Linn,  1  B.  &  C 

atuntli  (which  is  implied  in  every  469. 

etme  of  battery,  wounding  or  may-  (/)  Oakes  i>.  Wood,  3  Mee.  &  W. 

hem)  either  by  indictment  or  (in  160. 

certain  cases)  by  way  of  summary  (m)  Cockfcroft  v.  Smith,  2  Salk. 

conviction,  vide  post,  bk.  vi.  c.  iv.,  642. 
and  see  General  Index,  in  Ht,  "  As- 
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[a  man  endeavours  to  deprive  me  of  them^  I  maj  justify 
laying  hands  upon  him  to  prevent  him ;  and  in  case  he 
persists  with  violence,  I  may  proceed  to  beat  him  awayCn). 
Thus,  too,  in  the  exercise  of  an  office,  as  that  of  church- 
warden or  beadle,  a  man  may  lay  hands  upon  another 
to  turn  him  out  of  church,  and  prevent  his  disturbing 
the  congregation  (o) ;  and  if  sued  for  this  or  the  like 
battery,  he  may  set  forth  the  whole  case,  and  plead 
that  he  laid  hands  upon  him  gently,  moUiter  manus  tm- 
posuit,  for  this  purpose.]  6.  The  limbs  and  bodies  of 
individuals  may  also  be  afiected  by  indirect  or  conse- 
quential, as  well  as  immediate  injury, — particularly  by 
negUgence  in  the  performance  of  duties:  as  in  the  case 
where  a  passenger  in  a  coach  is  overturned  by  the  care- 
lessness of  the  driver  (p).  The  remedy  for  this  sort  of 
injury  is  an  action  of  trespass  on  the  case  (9) ;  which  may 
be  brought  not  only  where  the  coach  proprietor  is  guilty 
of  the  negligence  in  his  own  person,  but  also  where  the 
&ult  was  that  of  his  servant;  it  being  a  general  principle 
applicable  not  only  to  torts  of  this  description,  but  to  all 
other  torts  (including  trespasses), — that  a  man  is  civilly 
liable  not  only  for  what  he  does  in  his  own  person,  but 
for  what  he  does  in  the  person  of  another,  acting  at  the 
time  by  his  authority:  for  ^^quifacitper  alium,facit perse,** 
Another  consequential  injury  to  the  bodies  of  individuals, 
filling  under  the  same  head,  is  that  of  damage  done  to 
the  person,  by  a  dog  or  other  brute  animal,  used  to  do 
mischief  (r);  in  which  case  [the  owner  must  answer  for 
the  consequences,  if  he  knows  of  such  evil  habit  (5),]  unless 

(»)  Finch.  L.  208.  Western  Ra.  Co.  ibid.  680. 

(0)  Vide  sup.  p.  42.  (r)    May  «.  Burdett,    9  Q.   B. 

Ip)  Brotherton  v.  Woodrod,  3  B.  101 ;  Card  0.  Case,  5  C.  B.  622,  and 

&  Bing.  54 ;  Randleson  v.  Murray,  Hudson  «.  Roberts,  6  Ezch.  697, 

8  Ad.  &  El.  109 ;  Lynch  9.  Nurdin,  are    recent    instances    of    actions 

1  Q.  B.  29.  brought  for  injuries  caused  by  ani- 

iq)  See  Gordon  v.  Holt,  4  Exch.  mals. 

365 ;  Sharrod  0.  London  and  North-  («)  See  May  v.  Burdett,  ubi  sup. 
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(in  the  case  of  a  dog)  it  were  care&lly  kept  for  ihe  pro- 
tection of  the  house  and  yard>  and  the  attack  was  owing 
to  the  plaintiff's  having  improperly  or  incautiously  entered 
the  premises  by  night. 

4*  Injuries  affecting  a  man's  health  are,  whero  by  any 
unwliolesome  practices  of  anoth^,  a  man  sustains  any 
damage  in  his  vigour  or  constitution.  As  by  selling  him 
bad  provisions  or  wine(0  ;  by  the  exercise  of  a  noisome 
trade,  which  infects  the  air  in  his  neighbourhood  («) ;  at 
by  the  neglect  or  unskil&J  management  of  the  surgeon,  or 
apothecary,  who  attends  him(jr).  [For  it  hath  been 
solemnly  resolved  (y )  that  tnala  praxis  is  a  great  misde- 
meanor and  offence  at  common  law,  whether  it  be  for 
curiosity  and  experiment,  or  by  n^lect ;  because  it  broaks 
the  trust  which  the  party  had  plaoed  in  his  physician,  and 
tends  to  the  patient's  destruction.]  These  are  wrongs  or 
injmies  unaccompanied  by  force,  for  which  there  is  a 
remedy  in  damages,  by  an  action  of  trespass  on  the  case ;] 
and  in  case  of  gross  misconduct,  the  party  may  in  some 
cases  also  be  indicted  (^r). 

5.  [Injuries  affecting  a  man's  reputation  or  good  name] 
are,  first,  by  malicious  and  de&matory  words.  And  as  to 
this  injury  (the  remedy  for  which  is  also  by  treq>ass  on 
the  case),  we  may  in  the  first  place  remark,  that  though 
malice  is  a  necessary  ingredient,  yet  where  words  «re  in  a 
l^al  sense  '^defamatory,"  and  it  does  not  s^pear  that 
they  were  spoken  on  any  such  lawfol  occasion  as  to  rebut 
the  supposition  of  malice,  the  law  will  always  conclude 

(0  1  Rol.  Abr.  90  ;  R.  p.  Souther-  8  Car.  &  P.  476. 

ton,  6  East,  188.  (y)   Ld.   Raym.  ubi  sup.     The 

(«}  9  Rep.  68 ;  Hutt.  ItS ;  R.  o.  civil  law  was  die  same.  **  Si  medicus 

Dewsnap,  16  East,  19l<.  curationem  ^dtreliqmrU,  mak  pum- 

(«)  See  Dr.  Oroenvelt's  case,  1  piamueueritfautperfferameimsdka^ 

Ld.  Raym.  214 ;  Seare  v.  Prentice,  mentmm  dtdtrU,  culpm  adnmmeratmr,'' 

8  East,  848;    Slater  v.  Baker,  2  (Inst.  Lib.  i v.  tit.  8.) 

Wils.  859 ;    Hancks  f .   Hooper,  7  (s)  See  R.  v.  Long,  4  Car.  &  P. 

Car.  &  P.  81  i  Lanphier  v.  Phipos,  898 ;  ibki.  407,  n.  (a). 
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them  to  be  malicious  (a).  The  cases  in  which  words 
will  be  considered  de&matory^  so  as  to  amoimt  to  the 
legal  injury  of  which  we  now  speak,  are  as  follows :  Tiz. 
where  a  man  utters  anything  of  another  [which  may 
eidier  endanger  him  in  law,  by  impeaching  him  of  some] 
punishable  [crime, — as  to  say  that  he  hath  poisoned 
another,  or  is  perjured  (ft);  or  which  may  exclude  him 
from  society, — as  to  charge  him  with  having  an  iofectioos 
disorder,]  tending  so  to  exclude  him  (c) ;  [or  which  may 
impair  or  hurt  his  trade  or  livelihood  (J), — as  to  call  a 
tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer 
a  knave ;]  or  which  may  disparage  him  in  an  office  of 
public  trust,— as  [to  say  of  a  magistrate  that  he  is  partial 
and  corrupt  (e).  But  scandalous  words  which  concern 
matters  merely  spiritual,  as  to  call  a  man  a  heretic  or 
adulterer,  are  not  cognizable  by  a  common  law  court(/);] 
though  words  imputing  unchastity  to  a  woman^  have 
this  peculiarity,  that  by  the  custom  of  London,  an  action 
.  may  be  maintained  upon  them  in  the  city  courts  (g).  It  is 
further  to  be  observed,  that  [for  scandalous  words  of  the 


(a)  As  to  this,  see  15  &  16  Vict. 
c.  76,  8.  61. 

(b)  Finch's  Law,  185. 

(c)  Such  «  leproiyy  he;  Com. 
Dig.  Act  Def.  (D.  28).  See  Blood- 
worth  V.  Gray,  7  Man.  &  G.  834. 

(d)  See  Jones  v.  Littler,  7  Mce. 
&  W.  428 1  Bellamy  v.  Burch,  16 
Mee.  &  W.  590;  Southee  v.  Denny, 
1  Exch.  196;  Evana  v.  Harries,  1 
H.  &  N.  251 ;  Brown  v.  Smith,  18 
C.  B.  596. 

(«)  Com.  Dig.  ubi  sup. ;  2  Cro. 
90.  Ashton  v,  BlagraTe,  Ld.  Raym. 
1869.  Words  spoken  in  derogation 
of  a  peer,  judge  or  other  great  officer 
of  the  realm, — which  are  called  ican- 
datum  iiMi^fvatem,— are  held  to  be  par- 
ticularly heinous.  And  though  they 
may  be  such  as  would  not  be  action- 
able in  case  of  a  common  person, 


they  are  made  punishable  by  impri- 
sonment and  damages  by  many  an- 
tient  statutes.  (8  Edw.  1,  c.  34; 
2  Rich.  2,  St  2,  c.  5;  12  Rich.  2» 
ell;  and  see  King  v.  Sir  E.  Lake, 
2  Vent  28 ;  8  Bl.  C.  123.)  No  re- 
sort  to  this  action  has  been  had  in 
modem  times. 

(/ )  Parret  v.  Carpenter,  Noy,  64. 
Formerly  such  words  were  cogniza* 
ble  in  the  ecclesiastical  courts;  but 
suits  for  defamation  in  those  courts 
are  now  abolished  by  18  ft  19  Vict 
0.41. 

(g)  Com.  Dig.  ubi  sup.  (F.  20) ; 
Pulling* s  Laws  of  London,  186,  and 
see  the  authorities  there  cited.  As 
to  a  similar  eustom  in  the  city  of 
Bristol,  see  Power  o.  Shaw,  1  Wils* 
62. 
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[seyeral  species  before  mentioned^ — ^that  may  endanger 
a  man  by  subjecting  him  to  the  penalties  of  the  law  (t), 
may  exclude  him  from  society^  may  impair  his  trade, 
or  may  disparage  one  in  public  trust,— an  action  on 
the  case  may  be  had,  without  proving  any  particular 
damage  to  have  happened,  but  merely  upon  the  pro- 
bability that  it  might  happen.]  But  with  regard  to  dis- 
paraging words  that  do  not  thus  apparently,  and  upon 
the  iace  of  them,  import  such  de&mation  as  will  of  course 
be  injurious,  though  these  also  may  amount  to  the  injury 
now  under  consideration,  it  is  [necessary  that  the  plaintiff 
should  aver  some  particular  damage  to  have  happened, 
which  is  called  laying  his  action  with  a  per  quod  (A).]  As 
if  I  say  of  a  oomnussion  agent,  that  he  is  an  unprincipled 
man,  and  borrows  money  without  repaying  it,  this  is  not 
actionable  unless  there  be  special  damage ;  but  if  I  say 
this  to  a  person  who  was  going  to  deal  with  him,  and  he 
forbear  to  do  so  in  consequence  of  its  being  said,  an 
action  will  lie  against  me  {l).  So  if  I  impute  heresy  or 
adultery  to  another,  if  he  can  show  that  he  was  thereby 
exposed  to  temporal  damage,  he  may  sue  me  in  a  court  of 
common  law  (m) ;  and  the  case  is  the  same  if  I  impute 
unchastity  to  a  woman,  and  she  can  show  that  she  has 
thereby  lost  a  marriage  (n).  And  [in  like  manner  to 
slander  another  man's  title,  by  spreading  such  injurious 
reports  as,  if  true,  would  deprive  him  of  his  estate — ^as  to 
call  the  issue  in  tail,  or  one  who  hath  land  by  descent,  a 
bastard, — is  actionable,]  provided  it  be  not  done  in  the 
bond  fide  assertion  of  the  defendant's  own  title,  and  [pro- 
vided any  special  damage  accrues  to  the  proprietor  thereby ; 
as  he  if  loses  an  opportunity  of  selling  the  land(o).]     It 

(0  See  Huckte  v.  Reynolds,  7  (m)  8  Bl.  Com.  125.    See  Gall- 

G.  B.  (N.  S.)  1 14.  wey  r.  Marshall,  9  Exch.  294. 

(k)  See    Hopwood   v.    Thorn,  8  {n)  Cora.  Dig.  ubi  sup.  (D.  80); 

C.  B.  298 ;  Barnett  v.  Allen,  3  H.  Wilby  v,  Elston,  8  C.  B.  142. 

&  N.  376.  (o)  As   to   slander  of  title,  see 

(/)  Storey  o.  Challands,  8  Car.  &  Smith  v.  Spooner,  8  Taunt  246  ; 

P.  284.  Brook  v.  Raul,  4  Exch.  521. 
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is,  however,  to  be  understood,  that  even  where  special 
damage  has  thus  been  sustained  in  consequence  of  words 
spoken  with  respect  to  person  or  property,  yet  if  the 
words  are  not  disparaging  in  themselves,  it  is  damnum 
absque  injuri&y  and  no  action  can  be  maintained  upon 
them  ( /?)•  So  even  where  the  words  are  disparaging,  and 
attended  with  special  damage,  or  of  such  a  kind  as  even 
without  special  damage  will  sustain  an  action,  yet  if  they 
be  [spoken  in  a  friendly  manner,  as  by  way  of  advice, 
admonition,  or  concern,  without  any  tincture  or  circum- 
stance of  ill-will,]  they  are  not  actionable ;  for  in  such 
case  they  are  not  maliciously  spoken,  which  is  part  of  the 
definition  of  the  injury  in  question  (jj).  And  on  the  same 
principle,  are  protected  all  such  statements  as  it  is  usual 
to  comprehend  under  the  name  of  privileged  communi- 
cations (r), — ^viz.  those  which  are  made  on  such  lawfrd 
occasions  as  tend  to  rebut  the  primd  facie  inference  of 
malice,  which  otherwise  arises  from  a  statement  derogatory 
to  private  character ;  as  where  a  man  communicates  to 
another,  circumstances  wh^fh  it  is  right  that  he  should 
know  in  relation  to  a  matter  in  which  they  have  a  mutual 

(p)  Kelly  V.  Partington,  6  B.  &  Bennett  v.  Deacon,  ibid.  628 ;  Hop- 
Ad.  645.  wood  9.  Thorn,  8  C.  B.  293 ;  Somer- 

(q)  See  Pater  v.  Baker,  3  C.  B.  ville  v,  Hawldns,  10  G.  B.683;  Ker- 

831.  shaw  9.  Bailey,  1  Ezch.  743 ;  Taylor 

(r)  The  cases  upon  what  are  v.  Hawkins,  16  Q.  B.  308;  Gilpin 
called  friendly  or  privileged  com*  «.  Fowler,  9  Exch.  615 ;  Harris  «. 
munications  are  very  numerous.  Thompson,  13  C.  B.  333;  Manby 
The  following  may  (amongst  others)  v.  Witt,  18  C.  B.  544;  Huntley  «. 
beconsulted  with  advantage.  Rogers  Ward,  6  C.  B.  (N.  S.)  514;  Amann 
V.  Clifton,  3  Bos.  &  Pul.  594 ;  Knight  v.  Damm,  8  C.  B.  (N.  S.)  597.  As 
V,  Gibbs,  1  A.  &  £.  43 ;  Martin  v.  to  expressing  an  opinion  on  the 
Strong,  5  A.  &  E.  535 ;  Pad  more  v,  public  acts  of  official  persons,  see 
Lawrence,  11  A.  &  E.  380;  Tusanv.  Gathercole  v.  Miall,  15  Mee.  &  W. 
Evans,  12  A.  &  E.  733;  Fountain  v.  819.  As  to  reporting  legal  pro- 
Boodle,  3  Q.  B.  5;  Griffiths  o.  Lewis,  ceedings,  see  Lewis  v.  Levy,  1  Ell. 
7  Q.  B.  61 ;  Blagg  v.  Sturt,  10  Q.  B.  Bl.  &  EIL  537;  Hoare  v.  Sil'verlock, 
899 ;  Simpson  v.  Robinson,  12  Q.  B.  9  C.  B.  20.  As  to  reporting  a  pub- 
743 ;  Coxhead  v.  Richards,  2  C.  B.  lie  meeting,  see  Davison  v,  Duncan. 
569 ;  Blackham  v.  Pugh,  ibid.  611 ;  7  £11.  &  Bl.  229. 
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interest,  but  tending  to  the  disparagement  of  a  third 
person;  or  where  a  master^  being  called  upon  for  the 
character  of  a  servant  who  has  left  him,  charges  him  with 
a  theft  («).  For  in  such  cases  as  these  no  action  lies, 
unless  some  proof  of  malice  beyond  the  uttering  of  the 
words  be  given,  as  that  the  defendant  knew  than  to  be 
£iJse  (Q.  Also,  if  the  defendant  be  able  to  prove  the  words 
to  be  true^  no  action  will  lie  for  any  disparaging  words 
whatever;  whether  they  were  or  were  not  in  law  de&ma- 
tcMy,  or  whether  special  damage  ensued  or  not,  or  whether 
they  were  spoken  on  a  privileged  occasion  or  not;  for  if 
true>  then  the  law  deems  them  to  be  justifiable.  [As  if  I 
can  prove  the  tradesman  a  bankrupt,  the  physician  a 
quack,  and  the  lawyer  a  knave^  this  wiU  destroy  their 
respective  actions]  (u). 

A  second  way  of  affecting  a  man's  reputation  is  by  pub- 
lishing (x)  a  libel  upon  him ;  which,  as  regards  the-^nresent 
purpose  (y),  may  be  defined  to  be  some  writing,  picture,  or 
the  like,  containing  malicious  >^d  defamatory  matter.  The 
nature  of  this  injury  and  the  remedy,  are  in  general  similar 
to  what  has  been  already  laid  down  in  the  case  of  words 
spoken, — ^but  subject  to  some  material  differences.    For  not 

(«)  See  the  Index  to  toI.  ii.  in  iit.  in  such  cMes,  hy  6  Eliz.  c.  9.    (See 

'*  Character  of  Servant."  Revis  v.  Smith,  18  C.  B.  126.) 

(t)  In  Lord  Northampton's  case,  (u)  A  similar  rule  prevailed  in 
12  Rep.  184,  it  is  laid  down  that  die  civil  law:  ** e»m  qtri  nocentem 
where  the  words  spoken  by  the  de-  h^famat,  nm  ett  aqmm  ei  Amumi  ob 
fendant  are  a  mere  repetition  of  what  earn  rem  eondemnaris  delieta  emm 
he  has  himself  heard  from  another,  noeentium  nota  eue  oporUt  et  expedit.^ 
and  he  names  his  author  at  the  time,  -— (Ff.  47, 10,  18.) 
he  is  not  liable  to  an  action.  ( But  (x)  As  to  what  amounts  to  pub- 
see  Lewis  V.  Walker,  4  B.  &  AM.  lication,  see  Tidman  v.  Ainslie,  10 
614 ;  MTherson  v.  Daniels,  10  B.  &  Exch.  63. 

C.  269 ;  De  Crespigny  o.  Wellesley,  (y)    Besides    drfamatoiy    libels, 

6  Bing.  892.)    No  action  for  slander  there  are  those  of  a  blaspbemous, 

will  lie  against  a  «rtfti«M  for  speaking  seditious,  or  immoral  kind:   as  to 

falsely  and  maliciously.     The  only  which  vide  post,  bk.  vi.  c.  vii. ; 

remedy  is  to  indict  him  for  perjury,  c.  x. 
or  to  sue  him  for  the  penalty  given. 


CH.  YIII.  — OF  THOSE  COGNIZABLE  AT  COMMON  LAW.    495 

only  such  imputations  as  will  support  an  action  for  words, 
but  all  contumelious  matter  that  tends  to  degrade  a  man  in 
the  opinion  of  his  neighbours,  or  to  make  him  ridiculous, 
will  amount,  when  conveyed  in  writing,  or  by  picture,  or 
the  like,  to  libel  (j?).  Again,  while  oral  de&mation  is 
ground  for  an  action  only,  there  are,  in  the  case  of  pub- 
lishing a  libel,  two  remedies — one  by  indictment,  (or  by 
criminal  information  in  the  Court  of  Queen's  Bench^)  and 
the  other  by  action;  the  former  for  the  public  offence, 
(for  eyery  Ubel  has  a  tendency  to  the  breach  of  the  peace 
by  provoking  the  person  libeUed  to  break  it,)  and  the 
latter  to  repair  the  party  in  damages,  for  the  injury  done 
by  him  (a).  And  formerly  the  rule  was,  that  on  an  in- 
dictment or  criminal  information  for  publishing  a  libel, 
the  defendant  was  not  allowed  to  allege  the  truth  of  it  by 
way  of  justification  {b) ;  fc»r  even  if  true,  it  tended  never- 
theless to  a  breach  of  the  peace.  But  in  the  action  for 
damages,  the  defendant  might,  (in  like  manner  as  for 
words  spoken,)  adopt  that  line  of  defence  (c).  And  on 
this  latter  point,  the  law  is  still  the  same ;  but  on  the 
former  it  is  now  materially  altered  by  6  &  7  Vict.  c.  96  (d), 
an  Act  for  amending  the  law  respecting  defiunatory  words 
and  libel.  By  this  statute  it  is  provided,  that  in  pleading 
to  any  indictment  or  information  for  de&matory  libel,  the 
defendant  may,  by  way  of  defence,  allege  the  truth  of  the 

(s)  See  Thorley  v.  Lord  Kerry,  4  105.    By  Mr.  Fox's  Act,  (82  Geo. 

Taunt.  855 ;  Cook  o.  Ward,  6  Bing.  8,  c.  60,}  the  law  is  settled  the  same 

408;  Lord  Churchill  v.  Hunt,  2  B.  way  in  criminal    prosecutions  for 

&  Aid.  685 ;  Hearne  o.  Stowell,  12  lihel. 

A.  &  E.  719  ;  Cheese  v.  Scales,  10  (a)  As  to  the  framing  the  plead- 

Mee.  &  W.  488 ;  Capel  v.  Jones,  4  ingsin  such  action  with  innrnndotf  as 

C.  B.  259.    The  proper  course  at  to  the  defendant's  meaning,  see  15  8c 

the  trial  of  an  action  for  libel  is,  for  16  Vict,  c  76,  s.  61,  and  Hemmings 

the  judge  to  define  to  the  jury  what  v.  Gasson,  1  £11.  Bl.  &  Ell.  846. 

a  libel  is  in  point  of  law,  and  then  (^)  5  Rep.  125. 

to  leaTe  it  to  the  jury  to  say  whe-  (c)  Lake  v.  Hatton,  Hob*  258;  11 

ther  the   publication   in    question  Mod.  99. 

fiOls  within  that  definition.     Par-  (d)  Amended  by  8  &  9  Vict,  c 

miter  v,  Couplaod,  6  Mee.  &  W.  75. 
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matters  charged ;  and  fiirther,  that  it  was  for  the  public 
benefit  that  the  matters  charged  should  be  published, — 
showing  the  particular  j&ct  or  &cts  by  reason  whereof  it 
was  for  the  public  benefit :  and  that  if  aftej  such  plea  the 
defendant  shall  be  convicted,  it  shall  be  competent  to  the 
court,  in  pronouncing  sentence,  to  consider  whether  the 
guilt  of  the  defendant  is  aggravated  or  mitigated  bj  the 
plea  and  the  evidence  thereon  (e).  The  same  Act  also  con- 
tains provisions  intended  to  relieve  editors  and  proprietors 
of  newspapers  and  other  periodical  publications  ftom  an 
hardship  to  which  they  were  subject  under  the  former 
law; — ^it  having  held  them  liable,  absolutely  and  without 
qualification,  for  all  libels  therein  inserted,  though  inserted 
without  their  knowledge.  These  provisions  are,  that  in 
an  action  for  a  libel  inserted  in  such  publications,  it  shall 
be  competent  to  the  defendant  to  plead  that  it  was  inserted 
without  actual  malice  (/),  and  without  gross  negligence ; 
and  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  the  same 
publication  a  full  apology  (g) ;  (or,  if  the  publication  should 
be  ordinarily  published  at  intervals  exceeding  a  week,  had 
offered  to  publish  the  apology  in  any  newspaper  or  perio- 
dical publication  to  be  selected  by  the  plaintiff) : — ^it  being, 
however,  also  provided,  that  to  render  such  plea  effectual, 
the  defendant  shall,  at  the  same  time,  pay  into  court 
a  sum  of  money  by  way  of  amends  for  the  injury  sus- 
tained (A).  The  same  Act  also  provides,  that  on  an  indict- 
ment or  information  for  any  Ubel, — ^where  evidence  shall 
have  been  given  establishing  a  presumptive  case  of  publi- 
cation against  the  defendant,  by  the  act  of  another  person 
by  his  authority, — ^the  defendant  shall  be  allowed  to 
prove  that  the  publication  was  without  his  authority,  con- 
sent or  knowledge ;  and  did  not  arise  fi:om  want  of  due 

(e)  As  to  this  provision,  see  The  3  C.  B.  885. 

Queen  v.  Newman,   1   £11.  &  Bl.  (g)  SeeLafone9.Smith,8H.&N. 

558.  735. 

(/)  See  Chadwick  v.  Herapath,  ih)  See  8  &  9  Vict  c.  75,  s.  2. 
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care  and  caution  on  his  part.  The  statute  fiirther  enacts, 
that  in  all  indictments  or  informations  by  a  private  prose- 
cutor, for  the  publication  of  a  defamatory  libel,  if  judg- 
ment be  given  for  the  defendant,  he  shall  be  entitled  to 
costs  from  the  prosecutor ;  and  if,  on  a  special  plea  of  jus- 
tification (i),  the  issue  shall  be  found  for  the  prosecutor,  the 
defendant  shall  be  liable  to  pay  the  prosecutor  the  costs 
occasioned  by  such  plea.  And  it  also  contains  a  provision 
which  applies  to  every  action  for  de&mation,  whether 
oral  or  written,  viz.,  that  it  shall  be  lawful  for  the  de- 
fendant, (afler  notice  in  writing  of  his  intention  so  to  do, 
duly  given  to  the  plaintiff  at  the  time  of  pleading,)  to  give 
in  evidence  in  mitigation  of  damages,  that  he  made  or 
offered  an  apology  to  the  plaintiff,  before  the  commence- 
ment of  the  action, — or  as  soon  afterwards  as  he  had  an 
opportunity,  in  case  the  action  had  been  commenced  be- 
fore an  opportunity  could  be  found  (A), 

[A  third  way  of  destroying  or  injuring  a  man's  reputa- 
tion is  by  preferring  malicious  indictments  or  prosecutions 
against  him  (1) ;  which,  under  the  mask  of  justice  and 
public  spirit,  are  sometimes  made  the  engines  of  private 
spite  and  enmity.  For  this,  however,  the  law  has  given 
a  very  adequate  remedy  in  damages, — either  by  an  action 
of  conspiracy,  which  cannot  be  brought  but  against  two  at 
the  least,]  and  is  confined  to  the  particular  case  where  the 
plaintiff  has  been  acquitted  by  verdict,  upon  an  accusation 
of  treason  or  felony  {m) ;— or,  (which  is  the  only  way  now 
known  in  practice,)  by  [an  action  on  the  case  for  a  &lae 
and  malicious  prosecution :]  which  may  be  brought  either 

(I)  As  to  the  manner  of  pleading  libel,  in  order  to  extort  money,  &c. 

a  justification,  see  Tighe  v.  Cooper,  —of  publishing  a  libel  knowing  the 

7  Ell.  &  Bl.  689.  same  to  be  false— and  of  publishing 

(k)  The  6  &  7  Vict.  c.  96,  more-  a  libel  without  such  knowledge.    As 

over  contains  provisions  as  to  the  to  these,  vide  post,  bk.  vi.  c.  z. 

puniskwient  on  an  indictment,  or  in-  (/)  See  Turner  r.  Ambler,  10  Q.  B. 

formation,  for  libel  in  the  several  262. 

cases  of  libelling  or  threatening  to  (m)  1  Saund.  by  Wms.  229  a. 

VOL.  III.  K  K 
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against  a  single  person ;  or  against  several,  with  an  allega- 
tion that  they  conspired  together  for  the  purpose  (n).  And 
[an  action  on  the  case  for  a  malicious  psosecution,  may  be 
founded  upon  an  indictment  whereon  no  acquittal  can  be 
had ;  as  if  it  be  rejected  by  the  grand  jury,  or  be  coram 
non  jttdice,  or  be  insufficiently  drawn.  For  it  is  not  the 
danger  of  the  plaintiff,  but  the  scandal,  vexation,  and  ex- 
pense, upon  which  this  action  is  founded  (o).  However, 
any  probable  cause  for  preferring  it,  is  sufficient  to  justify 
the  defendant]  Indeed,  in  order  to  maintain  this  action, 
the  burthen  lies  on  the  plaintiff  of  showing  that  no  pro- 
bable cause  existed  (p) :  and  it  is  also  essential  for  him  to 
prove  either  that  he  was  acquitted  upon  such  prosecution, 
by  verdict  of  a  jury ;  or  that  it  was  in  some  other  manner 
legally  terminated  in  his  favour  (q).  No  action,  (it  may  be 
observed  here,)  lies  in  a  court  of  law  for  a  malicious  prose- 
cution before  a  court-martial  (r) ;  for  "  every  reason  which 
**  requires  the  original  charge  to  be  tried  by  a  military 
"  jurisdiction,  equally  holds  to  try  the  probable  cause  by 
**  that  jiuisdiction"  («). 

6.  Injuries  affecting  the  right  of  personal  liberty  are,  in 
the  first  place,  that  of  [fiJse  imprisonment:  for  which 
the  law  has  not  only  decreed  a  punishment  as  a  heinous 
public  crime,  but  has  also  given  a  private  reparation  to  the 
party ;  as  weD  by  removing  the  actual  confinement  for  the 
present,  as  by  subjecting  the  wrongdoer  to  a  civil  action, 
on  account  of  the  damage  sustained  by  the  loss  of  time  and 
liberty. 

(fi)  1  Saund.  by  Wros.  229  a.  1  Mee.  8r  W.  582 ;  MicheU  e.  WiU 

(o)  See  Jones  ©.  Gwynn,  10  Mod.  liams,  11  Mee.  &  W.  206. 

219,  220 ;  Chambers  «.   Robinson,  (q)  Morgan  ».  Hnghes,  2  T.  R. 

Str.  691.  226 ;  Willcs,  620,  n. ;  Whitworth  ». 

{p)  As  to  the  nature  of  this  ac-  Hall,  2  B.  &  Adol.  696. 

tion,  see  Blackford  t>.  Dod,  2   B.  (r)  As  to  courts  martial,  see  vol.  ii. 

&  Adol.  179 ;    Delisser  v.  Towne,  bk.  iv.  pt.  i.  c  viii. 

1  Q.  B.  838 ;  Panton  ».  Williams,  (*)  Johnstone  v.  Sutton  (in  error), 

2  Q.  B.  169 ;  Musgrove  v.  Newell,  1  T.  R.  649. 
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[To  constitute  the  injury  of  false  imprisonment  there  are 
two  points  requisite :  1.  The  detention  of  tihe  person ;  and 
2.  The  unlawftdness  of  such  detention.  Every  confine- 
ment of  the  person  is  an  imprisonment,  whether  it  be  in  a 
common  prison,  or  in  a  private  house,  or  in  the  stocks,  or 
even  by  forcibly  detaining  one  in  the  public  streets  (0* 
Unlawftd,  or  &lse,  imprisonment  consists  in  such  confine- 
ment or  detention  without  sufficient  authority :  which  au- 
thority may  arise  either  firom  some  process  from  the  courts 
of  justice,  or  fix)m  some  warrant  fix)m  a  legal  officer  having 
power  to  commit,  under  his  hand  and  seal,  and  expressing 
the  cause  of  such  commitment ;  or  from  some  other  special 
cause  warranted  for  the  necessity  of  the  thing, — such  as  the 
arresting  of  the  felon  by  a  private  person  without  warrant, 
or  the  impressment  of  mariners  for  the  public  service. 
False  imprisonment  also  may  arise  by  executing  a  lawful 
warrant  or  process  at  an  unlawful  time,  as  on  a  Sunday ; 
for  the  statute  29  Car.  II.  c.  7,  s.  6,  hath  declared  that 
such  service,]  except  in  cases  of  treason,  felony,  breach 
of  the  peace,  or  other  indictable  offence  («),  shall  be 
void.  This  is  the  injury.  As  for  the  remedy,  it  is 
either  for  removal  of  the  injury,  or  for  its  satirfaction  in 


The  means  of  removal  are  principally  by  writ  of  habeas 
corpus.  But  this  is  a  subject  on  which  it  would  be  pre- 
mature at  present  to  enter,  as  it  belongs  to  a  subsequent 
chapter,  in  which  are  treated  certain  remedies  in  the  com- 
mon law  courts  distinct  fi*om  the  remedy  by  action  (or). 
[The  satisfactory  remedy  for  this  injury  of  felse  imprison- 
ment is  by  an  action  of  trespass,  usually  called  an  action  of 
&lse  imprisonment ;  which  is  generally  and  almost  unavoid- 
ably accompanied  with  a  charge  of  assault  and  battery  also ; 
and  therein  the  party  shall  recover  damages  for  the  injury 
he  has  received  (y).] 

(/)  2  Inst.  589.  (*)  Vide  post,  bk.  v.  c  xii. 

(tt)  See  Rawlins  v.  Ellis,  16  Mee.  (y)  See  as  to  false  imprisonment, 

&  W.  172.  Edgell  V.  Francis,  1   Man.  &  Gr. 

s:s:2 
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But,  besides  the  injury  of  felse  imprisonment,  the  right 
of  personal  liberty  may,  secondly,  be  invaded  by  an  arrest 
under  process — lawfiil  in  itself,  and  executed  at  a  lawful 
time,  and  in  a  lawfiil  manner,  but  improperly  set  on  foot 
by  a  party  who  had  in  &ct  no  sufficient  ground  or  even 
probable  cause  for  taking  that  course ;  and  this  may  be 
either  in  the  way  of  a  civil  or  criminal  proceeding.  In  the 
former  case  the  injury  is  generally  described  as  a  malicious 
arrest  (z) ;  in  the  latter  as  a  malicious  prosecution,  of  which 
enough  has  already  been  said  in  reference  to  the  injuiy  it 
inflicts  on  reputation  (a).  As  to  malicious  arrest  it  is  only 
another  species  of  the  same  injury,  and  is  redressed  in  the 
same  form  of  action,  viz.,  trespass  on  the  case ;  and  the 
law  relating  to  it  beiog  in  ahnost  every  other  respect  the 
same,  does  not  require  to  be  repeated.  Indeed  the  occa- 
sions of  malicious  arrest  have  now  become  rare,  in  con- 
sequence of  the  change  of  the  law  by  which  arrests  in 
civil  suits  before  judgment  are  no  longer  allowable,  except 
under  special  circumstances,  and  under  the  authority  of  a 
judge's  order  (J). 

II.  We  arrive  next,  according  to  the  order  proposed,  at 
the  consideration  of  such  injuries  as  affect  the  right  oipro- 
petty  in  things  real;  or  (as  they  may  be  more  compendiously 
described),  injuries  to  real  property. 

These  [are  principally  six: — 1.  Ouster;  2.  Trespass; 
3.  Nuisance ;  4.  Waste ;  5.  Subtraction ;  6.  Disturbance.] 

1.  Ouster y  or  dispossession,  is  a  wrong  or  injury,  that 
may  be  sustained  in  respect  of  hereditaments  corporeal  or 
incorporeal  (c),  and  [carries  with  it  the  amotion  of  posses- 

222  ;  Glynn  v.  Houstoun,  2  Man.  &  Saxon  p.  Castle,  6  Ad.  &  £L  652 ; 

Gr,  387  ;  Jones  o.  Gurdon,  2  Gale  Smith  o.  Eg^ington,  7  Ad.  &  El.  167. 

&  D.  133;   Smith  v.  Eggington,  7  (a)  Vide  sup.  p.  497. 

Ad.  &  El.  167 ;  Mitchell  ».  Forster,  {b)  Vide  post,  bk.  v.  c  x. 

12  A.  h  E.  72;  Bird  v.  Jones,  7  (c)  The  idea  of  ouster,  however, 

Q.  B.  742  ;  Turner  v.  Ambler,  10  is  more  directly  applicable  to  a  oor- 

Q.  B.  252.  poreal  hereditament,  or  land.    As 

(z)  See  as  to  malicious  arrest,  regards  those  which  are  incorporeal, 
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[sion,  for  thereby  the  wrongdoer  gets  into  the  actual  occu- 
pation of  the  land  or  hereditament,  and  obliges  him  that 
hath  a  right,  to  seek  his  legal  remedy  in  order  to  gain 
possession  and  damages  for  the  injuiy  sustained  (c).  And 
such  ouster  or  dispossession  may  either  be  of  the  freehold, 
or  of  chattels  real'] 

Ouster  of  the  freehold  is  effected  by  various  methods : 

1.  By  abatement;  which  is  [where  a  person  dies  seised  of 
an  inheritance,  and  before  the  heir  or  devisee  enters,  a 
stranger  who  has  no  right  makes  entry,  and  gets  posses- 
sion of  the  freehold ;  this  entry  of  him  is  called  an  abate- 
ment,  and  he  himself  is    denomiQated  an   abator  (cf).] 

2.  By  intrusion  ;  which  [is  the  entry  of  a  stranger,  after  a 
particular  estate  of  freehold  is  determined,  before  him  in 
remainder  or  reversion.  And  it  happens  where  a  tenant 
for  term  of  life  dieth  seised  of  certain  lands  and  tenements, 
and  a  stranger  entereth  thereon  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  rever- 
sioner);]  such  stranger  being  termed,  in  the  technical 


it  is  in  general,  as  Blackstone  (vol. 
iii.  p.  170)  remarks,  *<  nothing  more 
**  than  a  disturbance  of  the  owner 
*'  in  the  means  of  coming  at  or 
**  enjoying  them  •,"  and  therefore 
it  was  always  held  that  a  disseisin 
of  these  amounted  to  an  ouster  only 
at  the  election  of  the  party  iigured, 
—if,  for  the  purpose  of  more  easily 
trying  the  right  in  a  real  action,  he 
was  pleased  to  suppose  himself  dis- 
seised. 

(c)  There  may  be  ouster  between 
tenants  in  common,  coparceners  and 
joint  tenants.  Co.  Litt.  199  b,  37Sb ; 
Smales  «.  Dale,  Hob.  120;  see  Sted- 
man  «.  Smith,  8  Ell.  &  Bl.  1. 

(d)  Finch,  L.  195.  Blackstone 
(vol.  iii.  p.  168)  remarks,  that  this 
"expression  of  abating ,  which  is 
*'  derived    from    the    French,  and 


"  signifies  to  quash,  beat  down,  or 
*<  destroy,  is  used  by  our  law  in 
**  three  senses.  The  first,  which 
**  seems  to  be  the  primitive  sense, 
**  is  that  of  abating  or  beating  down 
"  a  nuisance,  (and  in  a  like  sense  it 
**  is  used  in  stat  Westm.  1,  8  Edw. 
"  1,  c.  17,  where  mention  is  made 
*'  of  abating  a  castle  or  fortress) ; 
<*  the  second  is  that  of  abating  a 
**  writ  or  action,  where  it  is  taken 
**  figuratively,  and  signifies  the  over- 
**  throw  or  defeating  of  such  writ  by 
«  some  fatal  exception  to  it;  the 
*^  last  is  also  a  figurative  expression, 
**  to  denote  that  the  rightful  pos> 
**  session  or  freehold  of  the  heir  or 
«  devisee  is  overthrown  by  the  rude 
"  intervention  of  a  stranger." 

(«)  Co.  Litt.  277 ;  F.  N.  B.  208, 
204. 
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sense  of  the  word,  an  intruder.  3.  By  disseidn  (/) ; 
which  is  [a  wrongfid  putting  out  of  him  that  is  seised  of 
the  freehold :]  not»  as  in  the  other  cases,  a  wrongful  entry 
where  tiie  possession  was  vacant,  but  [an  attack  upon  him 
who  is  in  actual  possession,  and  turning  him  out  of  it :] 
and  as  the  two  former  kinds  were  [an  ouster  from  a  fr-ee- 
hold  in  law,]  so  this  is  [an  ouster  from  a  freehold  in  deed.] 
AU  these  three  modes,  it  is  to  be  observed,  are  such 
wherein  the  entry  of  the  tenant  ab  initio,  as  well  as  tlie 
continuance  of  his  possession,  is  unlawfrd;  but  the  two 
remaining  are  where  the  entry  of  the  tenant  was  at  first 
lawful,  but  the  wrong  consists  in  the  detaining  of  posses- 
sion afterwards.  As  4.  By  deforcement;  [this,  in  its  most 
extensive  sense,  is  nomen  generalissimum  ;  a  much  larger  and 
more  comprehensive  expression  than  any  of  the  former:  it 
then  signifying  the  holding  of  any  lands  or  tenements  to 
which  another  person  hath  a  right  (^).]  So  that  this  includes 
as  well  an  abatement,  an  intrusion,  or  a  disseisin,  as  any 
other  species  of  wrong  whatsoever,  [whereby  he  diat  hath 
right  to  the  freehold  is  kept  out  of  possession.  But,  as 
contradistinguished  from  the  former,  it  is  only  such  a  de- 
tainer of  the  freehold  from  him  that  hath  the  right  of  pro- 
perty, but  never  had  any  possession  under  that  right,  as 
fidls  within  none  of  the  injuries  which  we  have  before  ex- 
plained. As  in  case  where  a  lord  has  a  seigniory,  and 
lands  escheat  to  him  propter  defectum  sanguinis^  but  the 
seisin  of  the  lands  is  withheld  from  him  (h) :  here  the  injury 
is  not  abatement,  for  the  right  vests  not  in  the  lord  as  heir 
or  devisee ;  nor  is  it  intrusion,  for  it  vests  not  in  him  who 
hath  the  remainder  or  reversion;  nor  is  it  disseisin,  for  the 
lord  was  never  seised ;]  but  being  neither  of  these  three,  it 
is  therefore  a  deforcement  (i).     [If  a  man  marries  a  woman, 

(/)  As  to  disseisin,  see  Taylor  {g)  Co.  Litt.  277.    And  see  as 

V.  Horde,  1  Ld.  Ken.  143 ;  Doe  d.  to  deforcement,  Ca  Litt.  by  Butl. 

Maddock  v.  Lynes,  8  B.  &  C.  388 ;  831  b,  n.  (I). 

Doe  V.   Hall,  2  Dow.  &  Ry.   88  ;  (h)  Vide  sup.  vol.  i.  p.  488. 

William  o.  Thomas,  12  East,  141.  (t)  F.N.  K  143. 
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[and  during  the  coyerture  is  seised  of  lands]  in  fee  simple, 
or  fee  tail,  [and  is  disseised  and  dies ;  or  dies  in  possession ;] 
no  act  having  been  done  in  either  of  these  cases  to  bar  or 
defeat  his  widow's  dower(A);  [and  the  disseisor  or  heir 
enters  on  the  tenements,  and  doth  not  assign  the  widow 
her  dower,  this  is  also  a  deforcement  to  the  widow,  by 
withholding  lands  to  which  she  hath  a  right  (/) ;]  that  is, 
by  remaining  in  possession  of  the  entire  lands  of  the  de- 
ceased, without  setting  forth  for  her  any  particular  lands, 
in  satis&ction  of  her  general  claim  to  one-third.  [In  like 
manner,  if  a  man  lease  lands  to  another  for  term  of  years, 
or  for  the  life  of  a  third  person,  and  the  term  expires  by 
surrender,  efflux  of  time,  or  death  of  the  cestui  que  vie;  and 
the  lessee  or  any  stranger  who  was,  at  the  expiration  of  the 
term,  in  possession,  holds  over,  and  refuses  to  deliver  the 
possession  to  him  in  remainder  or  reversion, — ^this  is  like- 
wise a  deforcement  (m).]  Another  species  of  deforcement 
is  [where  two  persons  have  the  same  title  to  land,  and  one 
of  them  enters  and  keeps  possession  against  the  other, — ^as 
where  the  ancestor  dies  seised  of  an  estate  in  fee  simple, 
which  descends  to  two  sisters  as  coparceners,  and  one 
of  them  enters  before  the  other,  and  will  not  suffer  her 
sister  to  enter  and  enjoy  her  moiety ;  this  is  also  a  deforce- 
ment (n).]  In  addition  to  all  which  modes  of  ouster,  there 
was  formerly  another,  viz.,  5.  Hj  discontinuance ;  which 
was  where  a  tenant  iq  tail  in  possession  made  a  feoffinent  (o) 
in  fee  simple,  or  for  the  life  of  the  feoffee,  or  in  tail, — all 
which  are  beyond  the  common-law  power  of  a  tenant  in 
tail  to  make ;  for  that  extends  no  fiirther  than  to  make 
a  lease  for  his  own  life,  so  as  to  be  available  against 
the  issue  or  those  in  remainder  or  reversion  (/>).     Such 

(k)  Vide  sup.  vol.  i.  p.  272  et  seq.  by  3  &  4  Will.  4,  c.  74,  a  discon- 

(0  F.  N.  B.  8,  147.  tinuance  might  also  be  effected  by  a 

(m)  Finch,  L.  263 ;  F.  N.  B.  201,  ane.    (Co.  Litt.  327  b.) 

205—7.  (p)  Blackstone  (vol.  iii.  p.  172) 

(n)  Finch,  L.  293,  294 ;  F.  N.  B.  lays  it  down   absolutely,   that  his 

197;  Co.  Litt.  199  b.  power  extends  no  further  than   to 

(o)  Prior  to  the  abolition  of  fines  make  a  lease  for  his  own  life ;  and 
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feoffinent  would  formerly  pass  an  estate  in  fee  simple  by 
wrong;  and  therefore  on  the  death  of  the  feoffor  became  an 
injury  to  the  heir  in  tail,  or  those  in  remainder  or  rever- 
sion, (as  the  case  might  be,)  which  was  termed  a  discon- 
tinuance (9).  But  now,  by  8  &  9  Vict.  c.  106,  s,  4,  a 
feoffinent  made  after  the  1st  October,  1845,  shall  not 
have  any  tortious  operation ;  so  that  the  title  (and  con- 
sequently ouster)  by  discontinuance  seems  to  be  abo- 
lished (r). 

Secondly.  Ouster  of  chattels  real  consists — 1.  Of  amo- 
tion of  possession  [fiom  estates  held  by  statute,  recogni- 
zance, or  elegit  («) ;]  which  happens  by  [a  species  of  dis- 
seisin, or  turning  out  of  the  legal  proprietor,  before  his 
estate  is  determined  by  raising  the  simi  for  which  it  is 
given  him  in  pledge.]  And  2.  Of  [amotion  of  possession 
from  an  estate  of  years  (^),]  which  also  takes  place  [by  a 
like  kind  of  disseisin,  ejection,  or  turning  out  of  the  tenant 
from  the  occupation  of  the  land  during  the  continuance  of 
his  term.] 

The  several  species  and  degrees  of  injury  by  ouster 
being  thus  ascertained,  the  next  consideration  is  the 
remedy  («). 

this  is  according  to  the  text  of  Lit-  («)  BI.  Com.  vol.  iii.  p.  198.    As 

tleton.    Bui  the  qualification  above  to  the  several  estates  here  mentioned, 

introduced  is  required  to  make  that  vide  sup.  vol.  i.  pp.  814,316. 

proposition  an  accurate  one.     See  (/)  As  to  this  estate,  vide  sap. 

Co.  LitL  by  Butl.  831  a,  n.  (1).  vol.  i.  p.  288. 

{q)  Co.  Litt.  827  b.  (k)  It  may  be  proper  to  remark, 

(r)  This  important  effect  formerly  that  the  abolition  of  almost  all  the 

belonged  to  a  discontinuance,  that  real  actions  has,  to  a  considerable 

it  took  away  the  right  of  entry  of  extent,  abated  the  importance  which 

the  heir  in  tail,  remainderman,  or  formerly  belonged  to  the  distinctions 

reversioner  (as  the  case  might  be).  regarding    the    different   kinds    of 

But  the  law  was  altered  in  this  re-  ouster.     The  subject,  therefore,  has 

spect  by  3  &  4  Will.  4,  c  27.    Vide  been  treated  rather  more  summarily 

sup.  vol.  I.  p.  519,  n.  («).  than  in  Blackstone. 
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But  for  the  better  illustration  of  this  subject,  on  which 
great  changes  have  been  introduced  in  modem  times,  it 
will  be  necessary  here  to  take  some  retrospect  of  \hQ  former 
state  of  the  law  with  respect  to  the  means  of  redress  for 
a  wrongfiil  ouster. 

According  to  that  system,  the  injury  admitted  of  a 
variety  of  remedies,  the  competency  of  which  depended 
on  the  lapse  of  time  and  other  circumstances ;  and  the 
distinctions  which  obtained  on  this  subject  may  be  com- 
pendiously stated  as  follows : 

First.  In  the  case  of  abatement,  intrusion  and  disseisin, 
the  party  ousted  might  recover  the  possession  by  means  of 
an  action,  that  is,  by  one  of  the  real,  (in  which  we  always 
include,  unless  the  contrary  is  indicated,  mixed,)  actions : 
and  these  were  divided  into  two  principal  classes,  viz., 
actions  possessory,  in  which  the  object  was  to  ascertain  the 
right  of  possession ;  and  actions  droitural,  brought  to  deter- 
mine the  right  of  property  (a?).  But,  as  in  the  particular 
cases  of  ouster  just  mentioned,  the  abator,  intruder,  and 
disseisor,  had  obviously  a  mere  naked  possession  without 
colour  of  right,  the  law  also  gave  the  iajured  party  the 
alternative  in  such  cases  of  recovering  possession  at  once, 
(where  land  was  the  subject  of  the  ouster,)  by  the  extra-- 
judicial and  summary  method  of  entry  mentioned  in  the 
first  chapter  of  the  present  book  (y).  If  he  neglected, 
however,  to  avail  himself  of  this  for  twenty  years,  (being 
under  no  disability  in  respect  of  infancy  or  the  like,)  his 
entry  after  that  time  was  barred  by  the  statute  of  limi- 
tations, 21  Jac.  I.  c.  16. 

Next,  if  the  abator,  intruder,  or  disseisor  died  seised, 
and  the  land  descended  to  his  heir,— or  (in  general)  if  the 

(x)  2  Bl.  Com.  197;  S  BL  Com.  commencement    of  his  possession; 

179.    The  actions  possessory  were  the  second  of  a  nature  to  prove  the 

divided  into  writs  of  etUry  and  writs  title  of  demandant,  by  merely  show-, 

of  auite ;  the  former  being  of  such  ing  his,  or  his  ancestor's,  possession, 

a  nature  as  ditproved  the  title  of  the  (3  Bl.  Com.  IS5.) 
tenant   by   showing    the    unlawful  {y)  Vide  sup.  p.  853. 
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ouster  took  place  by  any  of  the  species  of  deforcement, — 
the  heir  or  the  deforciant  (as  the  case  might  be)  was  con- 
sidered as  clothed  with  a  species  of  presumptive  title, 
called  by  Blackstone  an  apparent  right  cf  possession  (z) ; 
for  the  heir  in  respect  of  his  descent,  and  the  deforciant  in 
respect  of  the  lawfiil  inception  of  his  title,  had  evidently  a 
better  or  more  colourable  right  than  that  gained  by  mere 
abatement,  intrusion,  or  disseisin.  Under  such  drcum- 
stances,  therefore,  the  possessors  were  deemed  not  liable  to 
expulsion  by  mere  entry,  but  the  estate  or  interest  of  the 
person  ousted  was  said  to  be  turned  to  a  right{a);  and  it 
became  necessary  for  him  to  resort  to  a  real  action,  either 
possessory  or  droitural.  So  he  might  be  driven  to  betake 
himself  to  a  real  action  even  as  against  an  abator,  intruder, 
or  disseisor;  in  consequence  of  having  allowed  twenty 
years  to  elapse  without  exercising  his  right  of  entry. 

Here,  however,  it  becomes  necessary  to  notice  Ihe  fol- 
lowing exceptions : — First,  that  though  in  general  the  right 
of  entry,  as  already  stated,  was  taken  away  (or  tolled) j  by 
the  descent  so  cast,  (as  the  term  was,)  upon  the  heir  of  the 
abator,  intruder,  or  disseisor ;  yet  if  ihe  claimant  were 
under  any  legal  disability  during  the  life  of  the  ancestor, 
by  whom  the  ouster  was  effected, — such  as  infimcy,  or  the 
like, — the  descent  had  no  such  operation.  Secondly,  that 
by  the  statute  32  Henry  VIII.  c.  33,  if  the  ouster  took 
place  by  way  of  disseisin,  no  descent  to  the  heir  of  the 
disseisor  was  to  take  away  the  entry ;  unless  the  disseisor 
himself  had  peaceable  possession  for  five  years.  Lastly, 
that  though  in  general  there  was  no  right  of  entry  on  a 

(z)  2  Bl.  Com.  196 ;  8  Bl.  Com.  pression  as  if  it  applied  to  the  case 

179.  where  not  only  the  entry,  but  the 

(a)    By  turning  to  a  right  it   is  right  to   bring  a  possessory  action 

**  generally  meant,  that  the  person  was  taken  away,  and  nothing  re- 

**  whose  possession  is  usurped  can-  mained  but  the  mere  right,  or  right 

"  not  restore  it  by  entry,  and  can  qf  property.      But  this  is  not   the 

"  only  recover  it  by  action.'* — Co.  sense  in  which  it  has  been  ordinarily 

Litt.  by  Butl.  332  b,  n.  (I).    Black-  used, 
stone  (vol.  ii.  p.  197)  uses  this  ex- 
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deforciant^  yet  a  man  might  enter  on  his  tenant  at  suffer- 
ance, for  such  tenant  hath  no  freehold,  but  only  a  bare 
possession,  which  may  be  defeated,  like  a  tenancy  at  will, 
by  the  mere  entry  of  the  owner  (6). 

Again,  if  the  claimant,  where  his  estate  was  turned  to  a 
right  in  the  manner  above  described,  neglected  to  resort 
to  his  possessory  action  within  the  period  allowed  by  law 
in  that  behalf;  (for  every  such  action  was  subject  to  its 
appropriate  time  of  limitation,  varying  from  thirty  to  fifty 
years;)— or  if  the  ouster  took  place  upon  a  <£scontinu- 
ance, — the  adverse  party  was  considered  as  having  ac- 
quired not  merely  an  apparent,  but  an  actual  right  of 
possession  (c) — the  effect  of  which  was  that  the  claimant 
was  driven,  (as  the  only  remaining  expedient,)  to  bring  his 
real  action  droitural,  in  order  to  establish  his  right  of  pro- 
perty, or  mere  right,  as  it  was  also  denominated  (d) ;  and  by 
the  establishment  of  the  right  of  property,  the  right  of  pos- 
session was  defeated.  Of  such  actions,  the  principal  one 
was  the  writ  of  right  {e) ;  sometimes  called,  to  distinguish 
it  from  others  of  the  droitural  class,  the  writ  of  right 
proper.     They  were  all  subject,  like  actions  possessory,  to 


(b)  As  to  tenant  at  sufferance, 
vide  sup.  vol.  i.  p.  299. 

(c)  2  Bl.  Com.  196  ;  8  BI.  Com. 
179.  These  were  the  principal 
cases;  but  there  was  also  that  of 
jud^rment  being  given  against  either 
party,  (whether  by  default  or  on 
trial  of  the  merits,)  in  a  possessory 
action — ^for  such  judgment  for  ever 
bound  the  right  of  possession.  (3 
Bl.  Com.  191.) 

{d)  2  Bl.  Com.  197. 

(e)  There  was  an  instance  of  a 
writ  of  right,  comnienced  as  recently 
as  the  year  1835.  (See  Davies  v. 
Lowndes,  1  Bing.  N.  C.  597 ;  S.  C. 
1  C.  B.  435 ;  3  C.  B.  808.)  The 
writ  of  right  was  considered  as  "the 
highest  writ  in  the  law."     (3  Bl. 


Com.  193.)  But,  besides  this,  there 
were  writs  in  the  nature  of  a  writ  of 
right ;  such  as  the  writ  of/ormedant 
which  was  the  remedy  for  tenant 
in  tail  on  a  discontinuance,  for  he 
could  not  have  a  writ  of  right  pro- 
per. (Ibid.  191 ;  see  also  Tolson  v. 
Kaye,  6  Man.  &  G.  536 ;  Cannon 
V.  Rimington,  12  C.  B.  1,  514.)  It 
was  competent  to  the  tenant,  when 
sued  in  a  writ  of  right,  to  plead  that 
he  had  more  right  to  hold  than 
the  demandant  to  claim  ;  which  was 
called  the  mise  upon  the  mere  right ; 
and  this  question,  or  issue,  he  might 
at  his  option  refer,  either  to  a  spe- 
cies of  jury  called  the  grand  assise, 
or  to  trial  by  battle;  as  to  which, 
vide  post,  bk.  vi.  c.  xxii. 
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a  cerfcain  period  of  limitation^  that  in  the  writ  of  right, 
(which  was  the  most  extended,)  being  sixty  years. 

But  though  this  was  the  antient  and  proper  system  of 
remedy  provided  by  our  law,  for  cases  of  ouster  of  land, 
it  had  long  been  nearly  superseded  in  practice,  by  a  com- 
paratively modem  invention  of  anomalous  character,  to 
which  claimants  had  been  driven  to  resort  by  the  inade- 
quacy of  the  regular  methods.  For  the  redress  by  entry 
was  one  rarely  in  feet  avaUable, — ^particularly  as  the  law 
required  it  to  be  made  in  a  peaceable  manner,  and  sub- 
jected to  severe  penalties  those  who  attempted  to  regain 
their  tenements  by  a  strong  hand.  And  with  respect  to 
the  real  actions,  whether  possessory  or  droitural,  they  were 
generally  unacceptable  remedies,  from  their  liability  to 
the  following  disadvantages — ^that  the  course  of  proceed- 
ings in  them  was  dilatory  and  intricate  (/) ; — ^that  the 
judgment  in  them  was  conclusive,  so  that  the  plaintiff, 
failing  by  any  accident  in  one,  was  not  at  liberty  to  bring 
another  of  the  same  species  (^);— and  that  they  could  be 
brought  only  in  one  of  the  courts  of  Westminster  Hall, 
viz.,  the  Court  of  Common  Pleas  (A).  From  such  disad- 
vantages, however,  personal  actions  were  exempt ;  and  the 
practitioners  of  our  courts  were  thus  led  to  the  device  of 
adapting  one  of  these  to  the  object  of  recovering  the  pos- 
session of  land,  so  as  to  preclude  the  necessity  of  resorting 
to  an  action  real.  This  invention  appears  to  be  due  to  the 
reign  of  Henry  the  seventh,  or  Henry  the  eighth  (i) ;  and 
the  personal  action  applied  to  the  purpose,  was  the  species 
of  trespass  called  trespass  de  ejectione  firmcBy — afterwards 
compendiously  called  an  ejectment,  and  ranked,  by  some, 
contrary  to  its  original  character,  as  a  mixed  action,— 

( / )    8    Bl.    Com.    184,    205  ;  it  was  not  till  the  reign  of  Hen.  8, 

Reeve8*8  Hist.  Eng.  L.  rol.  iv.  p.  that  real  actions  began  to  give  place 

166.  to  ejectments ;  though  the  practice 

(g)  Reeves's  Hist.  Eng.  L.  vol.  iv.  of  applying  ejectments  occasionally 

p.  166.  to  the  trial  of  titles,  began  as  early 

(h)  Ibid.  170.  as  Hen.  7.    (And  see  8  Bl.  Com. 

(I)  Ibid.,  where  it  appears  that  201.) 
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which  lay  where  the  plaintiff  was  a  lessee  for  years,  and 
claimed  damages  for  the  injury  of  ouster  from  his  chattel 
real.  The  contrivance  was  preceded  by  a  decision  of  the 
courts,  declaring  that,  besides  the  judgment  for  damages, 
the  plaintiff  in  an  ejectment  was  entitled  to  an  award  of 
restitution  of  the  term  itself  (A) ;  and  this  point  being  once 
established,  the  object  in  view  was  obtained  through  the 
mediiun  of  a  fiction,  the  nature  of  which  will  be  more  par- 
ticularly noticed  hereafter ;  and  of  which  it  is  su£Scient  at 
present  to  say,  that  it  had  the  effect  of  enabling  any  party 
who  had  been  ousted  of  land, — whatever  the  nature  of  his 
title  or  the  circiunstances  of  the  ouster  might  be, — to 
bring  his  case  forward  in  the  name  of  a  third  person  claim- 
ing in  the  character  of  his  lessee  for  years^  and  complaining 
of  an  expulsion  from  the  leasehold.  Its  applicability, 
however,  was  subject  to  this  important  exception ;  that  as 
it  involved  an  actual  entry  made,  or  supposed  to  be  made, 
by  the  true  claimant,  on  the  lands  in  dispute  for  the  pur- 
pose of  making  the  pretended  lease, — for  it  was  held  that  a 
person  out  of  possession  could  not  lawfully  convey  title  to 
another  (Z), — the  fiction  was  incapable  of  being  applied, 
except  where  such  claimant  had  a  right  of  entry;  the 
effect  of  which  exception  was,  that  though  real  actions 
were  in  general  supplanted  by  ejectment  soon  after  its 
introduction,  yet  recourse  was  still  necessarily  had  to  the 
former  kind  of  remedy  in  some  particular  instances.     The 

(k)  So  adjudged,  14  Hen.  7;  and  751,  (a.) 

the  same  doctriDe  had  been  pre-  (/)  To  convey  a  title  to  another, 

▼iously  laid  down  by  Fairfax,   (7  when  the  grantor  is  not  in  posiies- 

Edw.  4,  6  b,)  though  the  contrary  sion  of  the  land,  falls  under  the 

had  been  held  in  the  time  of  Edw.  legal  offence  of  maintenance ;  and 

S  and  Rich.  2.    The  courts  of  law  -indeed  "it  was  doubted  at  first," 

seem  to  haye  adopted  this  new  doc-  says  Blackstone  (vol.  iii.  p.  201), 

trine  in  emulation  of  the  practice  of  •  **  whether  this  occasional  possession 

the  courts  of  equity,  which  obliged  ''  in  ejectment,"   taken  merely  for 

the  ejector  to  make  specific  resti-  the  purpose  of  conveying  the  title, 

tution.      See    3    BI.    Com.    200  ;  **  excused  the  lessor  firom  the  legal 

Reeves's  Hist.  Eng.  L.  vol.  iii.  p.  <' guilt  of  maintenance." 
390;  vol.  iv.  p.  165;  and  1  A.  &  E. 
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principal  of  these  were  the  case  where  a  woman  claimed 
dower ;  or  where  the  ouster,  which  was  the  subject  of  com- 
plaint, had  taken  place  by  way  of  abatement,  intrusion,  or 
disseisin,  and  had  been  followed  by  a  descent  cast,  or  a 
lapse  of  twenty  years  without  entry  made ;  or  where  it  had 
taken  place  by  way  of  discontinuance ; — in  the  first  of 
which  cases  it  is  to  be  observed,  that  there  was  no  right 
of  entry  in  the  widow,  but  only  a  right  to  have  her  portion 
of  land  set  forth ;  and  in  the  three  last,  viz.,  the  descent 
cast,  the  non«entry  for  twenty  years,  and  the  discontinu- 
ance,— the  right  of  entiy,  which  had  once  existed,  was  at 
an  end  (m). 

And  such  continued  to  be  the  state  of  the  law  with  re- 
spect to  the  remedy  upon  ouster  of  land;  during  the  long 
period  that  elapsed  between  the  time  of  Henry  the  eighth 
and  that  of  William  the  fourth ;  but  in  the  latter  reign, — 
the  attention  of  the  legislature  having  been  particularly 
called  to  the  improvement  of  our  legal  institutions,  and 
among  the  rest  to  those  which  related  to  real  property, — 
it  was  deemed  expedient,  as  regards  the  three  last  cases  of 
ouster  above  enumerated,  to  place  the  lawup<Mi  a  different 
basis.  For  it  seemed  unjust  to  the  true  owner  of  land, 
from  whom  the  possession  was  withheld,  to  allow  his  right 
of  entry  to  be  defeated  by  such  circumstances  as  those  of 
descent  cast  and  discontinuance ;  and  inexpedient  on  the 
other  hand  to  allow  him  any  remedy  whatever,  after  he 
had  neglected  to  vindicate  his  right  for  more  than  twenty 
years,  the  period  to  which  the  proceeding  by  entry,  and 
consequently  by  ejectment,  had  already  been  long  confined. 
It  appeared  desirable,  too,  to  expunge  real  actions  in 
general  from  our  list  of  remedies,  as  the  greater  part  of 

(m)  The  account  above  given  of  copious,    and    exhibits  a  learning 

the  former  f  tate  of  the  law  relating  and  ability  not  surpassed,  perhapsi 

to  real  actions,  is  purposely  con*  in  any  part  of  his  Commentaries; 

densed  to  the  highest  degree  con-  but  the  recent  changes  of  the  law 

sistent  with  clearness  of  exposition.  have  almost  annihilated  the  value 

What  Blackstone  has  written  on  this  of  that  part  of  his  labours, 
subject  (vol.  iii.  c.  10)  is  much  more 
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them  had  been  latterly  found  to  be  mere  instruments  of 
mischief  in  the  hands  of  unprincipled  practitioners ;  who 
employed  them  ^^  to  de&aud  persons  in  a  low  condition  of 
"  life  of  their  substance,  under  pretence  of  recovering  for 
^^  them  large  estates,  to  which  they  had  no  colour  of 
"  title"  (ti).  Under  the  influence  of  these  views  (sug- 
gested by  the  Real  Property  Commissioners,  to  whose 
labours  we  have  before  had  occasion  to  refer),  an  Act  was 
passed  in  the  year  1833,  (3  &  4  Will.  IV.  c.  27,)  contain- 
ing inter  alia  the  following  provisions — ^that  no  descent 
cast  or  discontinuance  happening  after  31st  Dec.  1833, 
should  toll  or  defeat  any  right  of  entry,  or  action  for  the 
recovery  of  land — that  except  in  certain  cases  of  disability 
therein  specified,  no  entry  should  be  made  or  action 
brought  to  recover  land,  but  within  twenty  years  after  the 
right  accrued — and  that  no  action,  real  or  mixed,  except 
writ  of  right  of  dower,  dower  unde  nihil  hcAet,  qtuzre  im- 
peditf  or  ejectment  (o),  should  be  brought  after  31st  Dec. 
1834, — with  a  saving  only  of  some  particular  cases,  in 
which  the  right  to  bring  an  action  of  this  description  was 
preserved  for  a  few  years  longer. 

We  may  now  advert  to  the  present  modes  of  remedy  in 
the  case  of  ouster ;  and,  first,  in  the  case  of  land,  or  here- 
ditaments corporeaL  The  only  proper  remedy  here,  is  by 
way  of  specific  recovery;  a  mere  action  for  damages, 
though  it  will  also  lie,  being  in  general  obviously  inade- 
quate to  the  nature  of  the  injury ;  and  the  only  modes  of 
obtaining  a  specific  recovery,  which  are  generally  appli- 
cable, are  by  entry  or  by  the  action  of  ejectment ;  that  is, 
by  an  action  newly  modelled  upon  the  antient  ejectment, 
discarding  its  fictions,  but  retaining  its  character  in  sub- 
stance, and  its  name(;^).     But  besides  ejectment,  there 

(fi)  First  Report  of  Real  Property  (p)  See  the  alterations  made  in 

Commissioners,  p.  42.  the  action  of  ejectment  by  16  &  16 

(o)  Ejectment  is  here  ranked  as  a  Vict.  c.  76  (the  "  Common  Law  Pro- 
mixed  action,  but  not  with  absolute  cedure  Act,  1862"),  as  explained 
propriety,  vide  sup.  p.  508.  post,  c.  x  i. 
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are  also  the  two  actions  of  dower  above  enumerated,  by 
which  redress  is  given  for  one  particular  species  of  de- 
forcement (9). 

Of  entry,  enough  has  been  already  said.  As  to  eject- 
ment, it  is  to  be  remarked,  that  it  lies,  (as  may  be  collected 
from  preceding  matter,)  wherever  there  exists  a  right  of 
entry  in  the  claimant ;  which  indeed  comprises,  since  the 
alterations  introduced  by  the  above-mentioned  statute  of 
3  &  4  WilL  IV.  c.  27,  almost  every  case  in  which  there 
is  any  right  to  recover  land,  whatever  may  be  the  nature 
of  the  tide,  or  of  the  ouster  sustained  (r).  On  the  other 
hand,  an  ejectment  cannot,  as  we  have  seen,  be  maintained 
where  there  is  no  right  of  entry ;  and  therefore  it  will  not 
lie  for  dower,  nor  (in  general)  upon  an  ouster  of  any  here- 
ditaments incorporeal ;  though  in  the  particular  case  of  an 
ouster  of  tithes^  it  is  otherwise  ;  for  that  form  of  action  is 
given  [for  tithes  in  the  hands  of  lay  appropriators,  by  the 
express  purview  of  the  statute  of  32  Hen.  VIII.  c  7 : 


{q)   There    are    some  particular  v.  Bourne,  8  B.  &  Ad.  684 ;  Edwards 

cases  of  ouster  for  which  particular  v.  Hodges,  15  C.  B.  477;  Delaney 

remedies  are  provided,  besides  those  «.  Fox,  1  C.  B.  (N.  S.)  166.    Also 

above  specified.    In  the  case  of  a  by  59  Geo.  3,  c  12,  ss.  17,  24,  25, 

forcible  entry  and  ouster  (vide  sup.  paupers  intruding  into  parUh  pro- 

p.  354),  the  statutes  against  forcible  perty  may  be   dispossessed   in  the 

entries  and  detainers  give  the  power  same  way.    And  see  the  provisions 

to  justices  of  the  peace  to  restore  of  1  j^  2  Vict.  c.  74,  and  19  &  20 

possession.     In  cases  between  land-  Vict.  c.  108,  gfiving  the  same  remedy 

lord  and  tenant,  where  half-a -year's  in  certain  cases  of  tenants  holding 

rent  is  in  arrear,  and  the  tenant  has  over  against  their  landlords,  meo- 

deserted  the  premises  and  left  the  tioned  sup.  vol.  i.  p.  301. 

same  uncultivated  or    unoccupied,  (r)  Ejectment  lies  between  tenants 

without  any  sufficient  distress  there-  in  common,  coparceners,  or  joint  te- 

on, — the  enactments  11  Geo.  2,  c.  nants,  upon  an  actual  ouster  of  one 

19,  s.  16;  and  57  Geo.  3,  c.  52,  (and  by  the  other.      (Co.   Litt.  199  b; 

within  the  metropolitan  district,  3  &  Doe  v.  Hind,  11  East,  49.)     So, 

4  Vict.  c.  84,  s.  18;  and  11  &  12  one  of  several  tenants  in  common, 

Vict.  c.  48,  s.  84,  authorize  a  pro-  &c.  may  bring    ejectment  for  his 

ceeding  before  justices  of  the  peace  share  against  a  stranger.     (Roe  v. 

to  obtain  restitution.    See  Ashcroft  Lonsdale,  12  East,  89.) 
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[which  doctrine  has  since  been  extended  by  analogy  to 
tithes  in  the  hands  of  the  clergy.] 

As  to  the  two  actions  of  dower,  which,  (as  we  have 
seen,)  are  the  remedies  for  the  particular  case  of  a  T^dow 
ousted  of  her  dower,  they  are  both  of  the  class  of  real 
actions  («).  The  first  of  them, — the  writ  of  right  of 
dower,— one  of  the  varieties  of  the  writ  of  right  proper  (0, 
has  been  at  all  times  of  rare  occurrence ;  being  adopted 
only  in  the  very  particular  predicament  of  the  widow's 
having  been  endowed  of  parcel  and  being  deforced  of  the 
residue,  lying  in  the  same  town,  by  the  wrong  of  the  same 
tenant.  It  is  the  other  species  of  dower,  unde  nihil  habet, 
which  we  commonly  understand  when  an  action  of  dower 
generally  is  mentioned.  And  of  this  some  instances  occa- 
sionally, though  rarely,  still  occur  (u)  ;  while  the  kind  first 
mentioned,  i&  absolutely  tmknown  in  modem  practice. 
Dower  unde  nihU  habety  though  not  a  writ  of  right  proper, 
was  one  of  the  droitural  division ;  being  founded  not  on 
the  possession,  but  the  right  of  property.  It  is  brought 
by  the  widow  as  demandant  against  the  heir  as  tenant  of 
the  freehold  (or),  and  its  effect  is  to  enable  the  former  to 
recover  firom  the  latter,  the  seisin  of  a  third  part  of  the 
tenements  to  which  her  dower  has  attached,  to  be  set  forth 
to  her  in  severalty  by  metes  and  boxmds  for  the  term  of  her 
natural  life,  together  with  damages  and  costs  (y).  That 
the  action  has  &llen  so  much  into  disuse,  is  attributable 
partly  to  the  rarity  with  which  dower  now  attaches  to  the 
land  of  which  the  husband  dies  seised — for  the  reasons  of 
which  we  must  refer  to  a  former  part  of  this  work  {z) — 
and  partly  to  the  circumstance  that  the  Court  of  Chancery 
exercises  a  concurrent  jurisdiction  with  the  Court  of 
Common  Pleas,  where  the  object  is  to  obtain  an  assign- 
ee) Cp.  Lltt  31  a.  (y)  2  Saund.  by  Wma.  44  (e).  By 
(0  8  BL  Com.  188.  8  &  4  Will.  4,  c.  27,  s.  41,  arreara  of 
(tt)  See  for  example,  Garrard,  J«in.,  dower  cannot  be  recovered  for  more 
Tuck,  tm,,  8  C.  B.  231.                           than  the  last  six  years. 

(x)  Com,  Dig.  Pleader,  2  Y.  15 ;  («)  Vide  sup.  vol.  i.  pp.  282, 285. 

2  Saund.  by  Wms.  43  (a). 

VOL.  ni.  .•  .  L  L 
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[maintain  this  action,  though  he  hath  the  freehold  in  law  (f). 
And  therefore  an  heir,  before  entry  (m),  cannot  have  his 
action  against  an  abator;  and  though  a  disseisee  might 
have  it  against  the  disseisor,  for  the  injury  done  by  the 
disseisin  itself,  at  which  time  the  plaintiff  was  seised  of  the 
land,  yet  he  cannot  have  it  for  any  act  done  after  the 
disseisin,  until  he  hath  gained  possession  by  re-entry ;  but 
then  he  may  well  maintain  it  for  the  intermediate  damage 
done ;  for  after  his  re-entry,  the  law,  by  a  kind  of  jus  post- 
liminiiy  supposes  the  freehold  to  have  all  along  continued 
in  him  (n).  Neither,  by  the  common  law,  in  case  of  an 
intrusion  or  deforcement,  could  the  party  kept  out  of 
possession  sue  the  wrong-doer  by  a  mode  of  redress,  which 
was  calculated  merely  for  injuries  committed  on  the  land 
while  in  the  possession  of  the  owner.  But  now  by  the 
stAtute  6  Ann.  c.  18,  if  a  guardian  or  trustee  for  any  in&nt, 
a  husband  seised  Jtcre  uxoris,  or  a  person  having  any  estate 
or  interest  determinable  upon  a  life  or  lives,  shall,  after  the 
determination  of  their  respective  interests,  hold  over  and 
continue  in  possession  of  the  lands  or  tenements  without 
the  consent  of  the  person  entitled  thereto,  they  are  ad- 
judged to  be  trespassers.] 

[A  man  is  answerable  for  not  only  his  own  trespass,  but 
that  of  his  cattle  also :  for  if  by  his  negligent  keeping  they 
stray  upon  the  land  of  another  (and  much  more  if  he  per- 
mits or  drives  them  on),  and  they  there  tread  down  his 
neighbour's  herbage^  or  spoil  his  com  or  his  trees,  this  is 
a  trespass  for  which  the  owner  must  answer  in  damages. 
And  the  law  gives  the  party  injured  a  double  remedy  in 
this  case ;  by  permitting  him  to  distrain  the  cattle  thus 
damage  feasanty  or  doing  damage,  till  the  owner  shall  make 


he  who  has  any  exclusive  possession  (/)  2  Roll.  Abr.  563.    As  to  free- 
may  maintain  the  action,  though  he  hold  in  law,  vide  sup.  vol.  i.  p.  482. 
has  no  other  property  or  interest.          (m)  2  Roll.  Abr.  £53. 
(See  Lambert  v.  Stroother,  Willes,          (n)  11  Rep.  5.    See  the  case  of 
221  ;  Catteris  v.  Cowper.  4  Taunt.  Barnettv.  Guildford,  11  Ezch.  19. 
£4T  ;  Com.  Dig.  Trespass.) 
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[him  satisfaction  (o) ;  or  else  by  leaving  him  to  the  common 
remedy,  in  faro  conteniiosoy  by  action.] 

In  some  cases  a  trespass  quare  clauaum  fregity  by  entry 
on  another's  land  or  house,  is  justifiable ;  as  where  it  is 
done  in  exercise  of  a  right  of  way,  a  right  of  common,  or 
the  like :  or  where  [a  man  comes  thither  to  demand  or  pay 
money  there  payable ;  or  to  execute,  in  a  legal  maimer, 
the  process  of  the  law;]  or  by  the  licence  of  the  plaintiff 
himself.  [Also  a  man  may  justify  entering  into  an  inn  or 
public  house,  without  the  leave  of  the  owner  first  specially 
asked ;  because  when  a  man  professes  the  keeping  of  such 
inn  or  public  house,  he  thereby  gives  a  general  licence  to 
any  person  to  enter  his  doors.  So  a  landlord  may  justify 
entering  to  distrain  for  rent ;  and  a  reversioner  to  see  if 
any  waste  be  committed  on  the  estate,  for  the  apparent 
necessity  of  the  thing  (p).]  And  it  has  been  held  that 
[the  common  law  warrants  the  himting  of  ravenous  beasts 
of  prey,  as  badgers  and  foxes,  in  another  man's  land,]  if 
no  greater  damage  be  done  than  is  necessary;  [because 
the  destroying  such  creatures,  is  said  to  be  profitable  to 
the  public  {q).  But  in  cases  where  a  man  misdemeans 
himself,  or  makes  an  ill  use  of  the  authority  with  which 
the  law  intrusts  him,  he  shall  be  accoimted  a  trespasser  ab 
initio  (r) :  as  if  one  comes  into  a  tavern,  and  will  not  go 
out  in  a  reasonable  time,  but  tarries  there  all  night,  con- 
trary to  the  inclinations  of  the  owner :  this  wrongfiil  act 
shall  affect  and  have  relation  back  even  to  his  first  entry, 
and  make  the  whole  a  trespass  (5).  But  a  bare  non- 
Co)  As  to  this,  vide  sup.  p.  841.  {q)  Geush  0.  Mynns,  Cro.  Jac. 
(p)  Blackstone  (vol.  iii.  p.  213)  321;  Oundry  v.  Feltham,  1  T.  R. 
notices  also,  and  apparently  holds,  334.  But  see  Earl  of  Essex  r. 
the  opinion,  that  by  the  common  Capel,  coram  Lord  Ellenborough, 
law  of  England  the  poor  are  allowed  Hertford  Assizes,  a.d.  1809,  cited 
to  enter  on  a  man's  ground  and  in  Chitty's  Game  Law,  p.  31. 
glean  after  harvest.  But  it  has  been  (r)  8  Rep.  146;  Finch,  L.  47; 
since  his  time  decided  that  no  such  Bagshawe  v.  Goward,  Cro.  Jac.  HC. 
right  exisu.  (Steel  v.  Houghton,  1  («)  2  RolL  Abr.  661. 
H.  Bl.  51.) 
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[feasance,  ae  not  paying  for  the  wine  ke  calls  for,  will  not 
make  him  a  trespasser,  for  this  is  only  a  breach  of  con- 
tract] In  like  manner  if  a  landlord  distrained  for  rent, 
and  wilfully  killed  the  distress,  or  committed  any  other 
irregidarity,  this  by  the  common  law  made  liim  a  tres- 
passer ab  initio  {t):  but  we  have  seen  that,  under  the 
statutable  provision  of  11  Geo.  11.  c«  19|  this  is  now 
otherwise  (ii). 

3.  We  are  next  to  consider  tlie  injury  of  Nuisance. 
[Nuisance,  nocumentumy  or  annoyance,  signifies  any  thing 
^at  worketh  hurt,  inconvenience,  or  damage.  And  nui- 
sances are  of  two  kinds;  public  or  common  nuisances^ 
which  afiect  the  public,  and  are  an  annoyance  to  all  the 
subjects ;  for  which  reason  we  must  refer  them  to  the  class 
of  public  wrongs  or  crimes  (x):  and  private  nuisances^ 
which  are  the  objects  of  our  present  consideration,  and  may 
be  defined,  any  thiog  done  to  the  hurt  or  annoyance  of 
the  lands,  tenements,  or  hereditaments  of  another  (y),]  and 
not  amounting  to  a  trespass  (z).  [We  will  therefore,  first, 
mark  out  the  several  kinds  of  nuisances,  and  then  their 
respective  remedies. 

First,  as  to  corporeal  hereditaments.  If  a  man  builds 
a  house  so  close  to  mine,  that  his  roof  overhangs  my 
roo^  and  the  water  flows  ofi*  his  roof  upoa  mine,  this  is  a 
nuisance,  for  which  an  action  will  lie  {a).]  And  the  case 
is  the  same  if  the  boughs  of  his  tree  are  allowed  to  grow, 
so  as  to  overhang  my  land,  which  they  had  not  been  ac- 
customed to  do  (6).  [Also,  if  a  person  keeps  his  hogs,  or 
other  noisome  animals,  so  near  the  house  of  another,]  pre- 
vious^ built  and  inhabited  (c),  [that  the  stench  of  them 

•    (I)  Pinch,  L.  47.  (6)  Norris  r.  Baker,  1  Ron.  Rep. 

(if)  Vide  SDp.  p  S68.  393  ;  Lodie  v.  Arnold,  2  Salk.  4^8. 

<*)  Vide  post,  bk-  vi.  c.  xii.  (c)  This  is  a  necessary  qualifica- 

(y)  F.  N.  B.  188.  tion ;  for  if  I  build  my  house  near 

(x)  The  definition,  it  is  conceived,  his  hog-sty,  the    case    is    altered, 

must  be  so  qualified,  both  for  the  and  it  is  damnum  absque  injurid.     (1 

sake  of  accuracy  and  of  clearness.  Smith's  Leading  Cases,  4  ed.  131.) 
(a)  F.  N.  B.  184. 
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[incommodes  him,  and  makes  the  air  nnwholesome,]  this 
is  a  [nuisance^  as  it  tends  to  deprive  him  of  the  use  and 
benefit  of  his  house  {d).  A  like  injury  is,  if  one's  neigh- 
bour sets  up  and  exercises  any  offensiye  trade ;  as  a  tan- 
ner's,  a  tallow  chandler's,  a  brickmaker's,  or  the  like ;  for 
though  these  are  lawfid  and  necessary  trades,  yet  they 
should  be  exercised  in  remote  places ;  for  the  rule  is  ^^  no 
utere  tuo,  ut  alienum  rum  ksdas:^  this,  therefore,  is  an 
actionable  nuisance  (e).']  And  the  case  is  the  same  if  a 
man,  by  carelessness  in  excayating  his  own  ground,  causes 
the  fall  of  a  house  erected  on  land  adjoining  (/)•  [But 
depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine 
prospect  by  building  a  wall  or  the  like ;]  or  opening  a 
window  upon  a  neighbour,  whereby  his  privacy  is  dis* 
turbed  (g) ;  [this,  as  it  abridges  nothing  really  convenient 
or  necessary,  is  no  injury  to  the  sufferer,  and  is  therefore 
not  an  actionable  nuisance  (A).]  The  injuries  that  have 
been  specified  chiefly  concern  houses.  As  to  lands,  we 
may  remark,  that  [if  one  erects  a  smelting-house  fc^  lead 
so  near  the  land  of  another,  that  the  vapour  and  smoke 
kills  his  com  aud  grass,  and  damages  his  cattle  therein, 
this  is  held  to  be  a  nuisance  (i).]  And  upon  the  same 
principle  it  may  be  laid  down  generally,  [that  if  one  does 
any  other  act,  in  itself  lawfiil,  which  yet  being  done  in 
that  place,  necessarily  tends  to  the  diunage  of  another's 
land,  it  is  a  nuisance ;  for  it;  is  incumbent  on  him  to  find 
some  other  place  to  do  that  act,  where  it  wiU  be  less 
offensive.    So  also,  if  my  neighbour  ou^t  to  scour  a  ditch 

(d)  A]dred*8  casei  9  ^ep.  58;  R.  Brogden,  12  Q.  B.  789}  Smith  v, 

O.White,  1  Burr.  337.  Eenrick,  7  C.  B.  515;    Alston  v. 

(«)  Morley  0.  Pragnel,  Cro.  Car.  Grant,  8  Ell.  &  ^1. 1^;  BoQomi  v. 

510.    See  Hole  9.  Barlow,  4  €.  B.  Backhouse,  1  Ell.  Bl.  &  EIL  622. 

( N.  S.)  384,  citing  Com.  Pig.  Action  (g)  Chandler  v.  Thompson,  $  Camp, 

upon  the  Case  for  a  Nuisance.  82. 

(/)  Dodd  «.  Holme,  1  Ad.  &  El.  (A)  9  Rep.  58. 

493 ;  and  see  Wyatt  v.  Harrison,  3  (1)  1  Roll.  Abr.  89. 
B.  &   Adol.    876;     Humphries  v. 
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[and  does  not^  whereby  my  land  is  overflowed,  this  is  an 
actionable  nuisance  (/).] 

Nexty  as  to  incorporeal  hereditaments^  the  principle 
of  the  law  is  the  same.  Thus^  [it  is  a  nuisance  to  stop  or 
divert  water  that  ought  to  run  to  another's  meadow  or 
mill  (m) ;]  or  [if  I  have  a  way,  annexed  to  my  estate,  across 
another's  land,  and  he  obstructs  me  in  the  use  of  it,  either 
by  totally  stopping  it,  or  putting  logs  across  it,  or  plough- 
ing over  it,  it  is  a  nuisance ;  for,  in  the  first  case,  I  cannot 
enjoy  my  right  at  all ;  and  in  the  latter,  I  cannot  enjoy  it 
so  commodiously  as  I  ought  (n).  Also,  if  I  am  entitled  to 
hold  a  fair  or  market,  and  another  person  sets  up  a  &ir  or 
market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a 
nuisance  to  the  fi*eehold  which  I  have  in  my  market  or 
fair  (o).  But  in  order  to  make  this  out  to  be  a  nuisance, 
it  is  necessary,  1.  That  my  market  or  figiir  be  the  elder, 
otherwise  the  nuisance  lies  at  my  own  door.  2.  That  the 
market  be  erected  within  the  third  part  of  twenty  miles 
from  mine.]  For  it  is  held  reasonable  that  every  man 
should  have  a  market  within  such  a  distance, — one-third 
of  a  day's  journey,— from  his  own  home ;  [that  the  day 
being  divided  into  three  parte,  he  may  spend  one  part  in 
going,  another  in  returning,  and  the  third  in  transacting 
his  necessary  business  there  (p).]  But  where  the  reason 
ceases,  the  law  also  ceases  with  it.  [Therefore  it  is 
no  nuisance  to  erect  a  mOl  so  near  to  mine,  as  to  draw 
away  the  custom,  unless  the  miller  also  intercepts  the 
water.  Neither  is  it  a  nuisance  to  set  up  any  trade,  or  a 
school,  in  neighbourhood  or  rivalship  with  another :  for  by 
such  emulation  the  public  are  like  to  be  gainers ;  and  if 

(0  F.  N.  B.  184,  gtonc  says,  also, "  if  a  ferry  is  erected 

(m)  Ibid.  **  on  a  river,  so  near  another  antient 

(«)  F.  N.  B.  183.  "  ferry  as  to  draw  away  its  custom, 

(o)  F.  N.  B.  184;  2  Rol).  Abr-  'Mt  is  a  nuisance  to  the  owner  of  the 

140.  •*  old  one,"  and  cites  2  RolL  Abr. 

(p)  See  Bl.  Com.  vol  iii.  p.  210 ;  140. 

Br.  1.  4,  c.  40;  2  Inst  567.    Black- 
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[the  new  mill  or  school  occasion  a  damage  to  the  old  one, 
it  is  damnum  absque  injuria  (9).] 

The  remedy  at  law  for  this  injury  of  nuisance  is  by  ac- 
tion of  trespass  on  the  case(r),  in  which  the  party  injured 
[may  recover  a  satis&ction  in  damages  for  the  injury  sus- 
tained ;]  having  also,  as  it  may  be  recollected,  the  right  to 
abate  the  nuisance  by  his  own  act,  a  subject  of  which  we 
have  already  taken  sufficient  notice  («)• 

4.  The  fourth  subject  for  consideration  is  Waste. 
This  (as  explained  in  a  former  part  of  this  work)  is  any 
spoil  and  destruction  done,  or  allowed  to  be  done,  to 
houses,  woods,  lands,  or  other  corporeal  hereditaments, 
by  the  tenant  thereof  during  the  continuance  of  his  par- 
ticular estate  {t) ;  [which  the  common  law  expresses  very 
significantly  by  the  word  vastum  ;  and  this  vastum  or  waste 
is  either  voluntary  or  permissive;]  the  one  a  matter  of 
commission,  as  by  pulling  down  a  house,  the  other  of 
omission  only,  as  by  suffering  it  to  &11  by  want  of  neces- 
sary reparations.  [Whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance,  is  waste.  Therefore  the  re- 
moving wainscot,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  house,  is,}  generally  speaking,  waste ;  though 
it  is  held,  by  way  of  exception  from  the  ordinary  rule, 
that  a  tenant,  who  has  made  erections  for  the  pur- 
poses of  trade  or  has  put  up  ornamental  fixtures  of  a 
kind  removable  without  material  damage,  may  lawfully 

(q)  Hale  on  F.  N.  B.  184.  resort  to  a  court  of  eqtUty  fur  an 

(r)  Among  the  real  actions  now  injunction  to  stay  or  prevent  the 

abolished,  there  were  two  by  which  nuisance,  a  relief  which  may  now 

the  actual  removal  of  the  nuisance  be  equally  had  in  the  common  law 

might  be  effected,  viz.,  the  lutUe  of  court  iq  which  the  action  is  brought. 

nuUanee  and  the  writ  of  qwd  per-  See  17  &  18  Vict  c.  125,  s.  79  et 

mittai  proatemere  (see  8  Bl.  Com.  scq.,  and  28  &  24  Vict,  c  126,  ss. 

220).  82, 38. 

(«)  Vide  sup.  p.  854.    It  has  also  (1)  Vide  sup.  vol.  i.  p.  268, 
been  the  practice  in  many  ci^s  to 
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remove  them  (z).     [If  a  house  be  destxojed  by  tempert, 
lightning,  or  the  like,  which  is  the  act  of  Provideuoe,  it  is 
no  waste ;  but  otherwise  if  the  house  be  burned  by  the 
carelessness  or  negligence  of  the  lessee.]     In  both  these 
cases,  however,  it  is  to  be  understood  that  [a  tenant  bound 
by  covenant  or  other  express  contract  to  keep  the  houfle 
in  repair,  is  compellable  to  rebuild,  imless  the  contract 
was  made  expressly  subject  to  exception  in  the  event  of 
such  inevitable  accident.]     Waste  may  also  [be  conunitted 
in  ponds,  dove-houses,  warrens,  and  the  like,  by  so  re- 
ducing the  number  of  the  creatures  therein,  that  there  will 
not  be  sufficient  for  the  reversioner  when  he  comes  to  the 
inheritance  (a).     Timber  also  is  part  of  the  iQheritanoe(i). 
Such  are  oak,  ash,  fmd  elm,  in  all  places ;  and  in  some 
particular  counties,  by  local  custom,  where  other  trees  (c) 
are  generally  used  for  building,  they  are  for  that  reason 
considered  as  timber ;  and  to  cut  down  such  trees,  or  top 
them,  or  do  any  other  act  whereby  the  timber  may  decay, 
is  waste  (d).     But  imderwood,  the  tenant  may  cut  down 
at  any  seasonable  time  that  he  pleases  {e) ;  and  he  may  take 
sufficient  estovers  (f),  of  common  right,  unless  restrained 
(which  is  usual)  by  particular  covenants  or  exceptions  (g)' 
The  conversion  of  land  from  one  species  to  another  is  waste. 
Thus  to  convert  wood,  meadow,  or  pasture,  into  arable; 
to  turn  arable,  meadow,  or  pasture,  into  woodland ;  or  to 
turn  arable  or  woodland  into  meadow  or  pasture,  are  sU 
of  them  waste  (A).     For,  as  Sir  Edward  Coke  observes  (i)» 
it  not  only  changes  the  course  of  husbandry,  but  the  evi- 
dence of  the  estate;  when  such  a  close,  which  is  conveyed 
and  described  as  pasture^  is  found  to  be  arable,  and  e  canr 

(c)  See  Amos  on  Fixtures,  J38-p  (d)  Co.  Litt.  63. 

150.  (tf)  2  Roll.  Abr.  817. 

(a)  Ca  Litt.  £3.  (/)  Vide  sup.  yol.  i.  p.  262* 

(6)  i  Rep.  62.  {g)  Co.  Litt  41. 

(c)  As  to  vAllows,  see  Phillips  ».  (A)  Lord  Darcy  t>.  Askwitb,  Hob- 

Smith,  14  Mce.  &  W.  689.    As  to  296. 

beech  trees,  see  Matthews  o.  Mat-  (i)  Ca  Lilt.  53. 
thews,  7  C.  B.  1018. 
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[verso.  And  the  same  role  is  observed,  for  the  same  rea- 
son, with  regard  to  converting  one  species  of  edifice  into 
another,  even  though  it  is  improved  in  its  value  (A).  To 
open  the  land  to  search  for  mines  of  metal,  coal,  &c.,  is 
waste ;  for  that  is  a  detriment  to  the  inheritance(Q ;  but  if 
the  pits  or  mines  were  open  before,  it  is  no  waste  for  the 
tenant  to  continue  digging  them  for  his  own  use  (m) ;  for 
it  is  now  become  the  mere  annual  profit  of  the  land.]  In 
general,  any  acts  or  any  neglects,  destructive  of  the  in- 
heritance, are  wrongful  on  the  part  of  the  tenant  having 
any  estate  less  than  the  inheritance  (n).  But  a  tenant  in 
fee,  whether  feensimple  or  fee-tail,  is  not  impeachable  for 
waste :  nor'is  a  tenant  in  tail,  even  after  possibility  of  issue 
extinct,  because  his  estate  was  at  its  creation  an  estate  of 
inheritance.  Nor  is  a  lessee  for  life  or  years,  if  his  lease 
be  expressly  made,  as  is  sometimes  the  case,  ^^  without  im- 
peachment of  waste"  (o).  Neither  does  the  law  regard 
any  act,  by  whomsoever  committed,  as  amounting  to 
waste,  unless  there  be  some  substantial  and  considerable 
damage  (p);  and  therefore  in  a  case  where  the  damage 
done  was  foimd  to  be  less  than  40J.,  judgment  was  given 
for  the  defendant  (q). 

The  form  of  remedy  for  this  injury  is  by  action  of  tres- 
pass on  the  case  by  the  person  in  reversion  or  remainder  (r), 

{k)  Cole  V.  Green,  1  Ley.  809.  &  Pul.  86. 

(0  6  Rep.  12.  (r)  WaBte,  properly  so  called,  (as 

(m)  Lord  Darcy  v.  Askwith,  ubi  appears  by  its  defiDition,)  is  an  in- 

sup.  jury  sustained  by  the  reversioner  or 

(n)  Vide  lup.  voL  i.  pp.  262, 268,  remainder-man  on  a  particular  es- 

292,  295,  296.  tate.    The  term  occurs,  however,  oc- 

(o)  Even  in  these  cases,  however,  casionally,  in  the  books,  in  a  some- 

the  tenant  will  be  restrained  from  what  different  sense.    Thus  when 

destroying  the  premises,  as  by  pulU  there  is  a  person  having  common  of 

ing  down  a  house,  &c.    ( Ashton  v.  estovers  in  any  place,  and  the  owner 

Ashton,  1  Ves.  sen.  264.)  of  the  wood  demolishes  the  whole 

(p)  Doe  d,  Grubb.  v.  Lord  Bur-  wood  and  thereby  destroys  all  pos- 

lington,  5  B.  &  Ad.  507.  sibility  of  taking  estovers, •« this  is 

{q)  See    the   Governors,  &c.  of  described  as   a  species   of  waste. 

Harrow  School  o.  Alderton,  2  Bos.  (See  Bl.  Com.  p.  224.) 

a  *  >  L  L  6 
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against  the  wrong  doer^  to  recover  sach  damages  as  a  juxj 
may  award  (0«  And  such  action  may  be  had  not  only 
against  the  tenant,  but  against  any  stranger  by  whom  an 
act  of  waste  has  been  committed  (u) ;  and  it  will  Ue  at 
the  suit  of  one  joint  tenant,  or  tenant  in  common,  against 
another,  who  has  destroyed  the  subject  of  joint  or  common 
property  (or).  And  to  this  we  may  add  that  an  analogous 
action  on  the  case — called  in  this  instance  an  action  for 
dilapidatianMy—maj  also  be  maintained  by  a  rector  or 
vicar  against  his  predecessor,  or  the  executors  of  his  pre- 
decessor, (and  this  for  permissive  as  well  as  vobmian/ 
waste,)  it  being  held  that  the  incumbent  of  a  living  is 
bound  to  keep  the  parsonage  house  and  chancel  of  the 
church  in  good  and  substantial  repair;  restoring  and 
rebuilding  where  necessary,  according  to  the  original 
form  (y). 


5.  Subtraction  is  another  species  of  injury  affecting  a 

c.  126,  8S.  32,  83).  It  may  alio  be 
obsenredi  that,  liy  our  more  aotient 
law,  waste  was  not  puaiahable  in  toy 
teoant  except  guardian  in  chivalry, 
tenant  in  dower  and  tenant  by  the 
curtsey ;  and  that  these  were  punieh- 
ahleonly  by  way  of  damages  (2  Inst- 
146),  except  in  the  case  of  a  guar- 
dian ;~who  forfeited  his  wardship  by 
the  provisions  of  the  Great  Charter 
(ibid.  800).  But  the  6  Edw.  1,  e.  6, 
inflicted  forfeiture  and  treble  da- 
mages in  the  case  of  waste  com- 
mitted by  a  tenant  in  dower,  by  the 
curtsey,  for  life,  or  years. 

(«)  Accordingly,  if  a  house  be 
destroyed  by  a  fire  caused  by  the 
negligence  of  a  neighbour,  such 
neighbour  may  be  sued  for  the  waste 
he  has  occasioned.  (See  Filliter  «. 
Phippard,  IIQ.  B.847.) 

(x)  1  Chit.  Gen.  Pr.  272. 

(y)  As  to  this  action,  vide  sup.  p. 
67. 


(0  Prior  to  the  provisions  of  8  ft 
4  Will.  4,  c.  27,  for  abolition  of  real 
and  mixed  actions,  there  was  also 
the  mixed  action  of  waste,  by  which 
(see  6  Edw.  1,  c.  6)  both  the  de- 
mised premises  and  damages  for  the 
waste  might  have  been  recovered; 
and  in  aid  of  which  there  was  also 
the  writ  of  ettrepementf  to  prevent 
the  commission  of  the  ii^jury  pen^ 
denU  liU.  But  in  later  times  this 
action  had  become  for  the  most  part 
supplanted  by  the  personal  action 
of  trespass  on  the  case  (for  the 
reasons  of  which  change,  see  Co. 
LitL  68  b.  64  a,  218  b ;  2  Saund.  by 
Wms.  262,  n.  7) ;  and  the  object  of 
the  writ  of  ettrepemtni  has  been 
effected  by  an  application  to  a  court 
of  equity  for  an  iigunction,— a  relief 
which  may  now  equally  be  had  in 
the  court  of  common  law  in  which 
the  action  is  brought  (17  &  18  Vict, 
c.  125,  ss.  79,  et  teq. ;  28  ft  24  Vict. 
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man's  real  property;  and  happens  [when  any  person  who 
owes  any  suit,  duty,  custom,  or  service  to  another,  ivith- 
draws  or  neglects  to  perform  it.]  And  these  consist  in 
general  oi fealty ^  suit  of  courts  rent,  and  customary  services. 

Fealty  and  suit  of  court  are  among  the  conditions  upon 
which  the  antient  lords  granted  out  their  lands  to  their 
feudatories ;  and  consisted  in  the  obligation  on  the  part  of 
those  tenants  to  take  the  oath  of  fealty  {z)  to  the  lord,  and 
attend  and  follow  his  courts  by  serving  on  juries  there : 
and  of  the  same  nature  also  are  such  rents  as  fall  mider  the 
legal  denomination  of  rent  service  (a) ;  these  being  the 
stated  returns  due,  either  by  antient  or  modem  reservation, 
from  the  tenant  to  his  lord, — whether  in  provisions,  arms, 
or  the  like,  or  in  money :  to  which  last  almost  all  rents 
are  now  reduced.  And  the  subtraction  or  non-observance 
of  any  of  these  conditions  of  grant,  [is  an  injury  to  the 
freehold  of  the  lord,  by  cjiminishing  the  value  of  his 
seigniory.]  Besides  which,  there  arises,  whenever  rent 
becomes  due,  (whatever  may  be  its  nature,  and  whether  it 
is  connected  with  the  tenure  or  not,)  a  debt  between  the 
parties ;  the  non-payment  of  which  is  a  pecuniary  injury, 
independent  of  the  wrong  done  to  the  freehold  (6). 

For  fealty  and  suit  of  court,  and  in  general  for  all  rents, 
there  is  the  peculiar  remedy  by  distress,  of  which  we  have 
already  treated  (c);  [and  it  is  the  only  remedy  at  the 
common  law,  for  the  two  first  of  these.]  But  to  recover 
rent  there  is  also  remedy  by  personal  action  (<2),  the  nature 

(c)  As  to  fealty,  vide  sup.  vol.  I.  eetior  and  of  wwel  ditseitm,  the  writ 

pp.  18 1 ,  252,  262,  638.  de  eonsuetudinilnu  et  terviiiis,  and  the 

(a)  As  to  rent  service,  vide  sup.  writ  of  right  sur  ditehdmer,  (See 
vol.  I.  p.  682.  as  to  these,  8  Bl.  Com.  184,  282  ; 

(b)  As  to  debt,  vide  sup.  vol.  ii.  Roscoe  on  Real  Actions,  81,  82, 
p.  142.  63,  75.)    On  the  other  hand  there 

(c)  As  to  a  distress,  vide  sup.  p.  were  also  real  actions  to  redress 
358.  the  oppressions  of  the  lord ;  as  the 

(d)  Formerly  there  were  several  writ  ne  injutte  vexes,  and  writ  of 
real  actions  (now  abolished  by  8  &  4  meene,  (See  as  to  these,  8  Bl.  Com. 
Will.  4,  c.  27)  to  recover  rent  in  284;  Roscoe  on  Real  Actions,  37» 
arrear,  viz.,  the  assise  of  mort  d'an-  88.) 
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of  which  will  be  more  particularly  explained,  when  we 
arrive  at  the  consideration  of  that  secies  of  injury  whidi 
oonsigts  of  breach  of  contract. 

As  to  customary  aeruioes ;  the  one  of  most  frequent  oc^ 
currence  is  that  of  [doing  suit  to  another's  mill :  where  the 
persons,  resident  in  a  particular  place,  by  nsage  tame  out 
of  mind,  have  been  accustomed  to  grind  their  com  at  a 
certain  mill</).]  If  under  such  circumstanoes,  any  of 
them  go  to  another  mill  and  withdraw  their  suit  (their 
jec^o,  atequmdo)  firom  the  antient  mill,  this  is  not  only  a 
damage,  but  an  injtuy  to  the  owner ;  because  this  custom 
might  have  a  very  reasonable  foundation ;  [viz.  the  erec- 
tion of  such  mill  by  the  ancestors  of  the  owner  for  the 
convenience  of  the  inhabitants,  on  condition  that  when 
erected,  they  ehould  grind  their  com  there  only.]  And, 
for  this  injury,  the  owner  may  recover  damages  in  an  action 
on  the  case  {g). 

6.  The  last  iqjecies  of  real  injuries — ^which,  in  flome 
instances,  amounts  also  to  the  injury  of  nmtancey  of  which 
we  have  already  treated  (A)— is  that  of  disturbance  ;  which 
is  the  wrongftd  obstruction  of  the  owner  of  an  incor- 
poreal hereditament,  in  its  exercise  or  ^oym^it :  and  we 
BhaQ  mention  five  sorts  of  this  injury, — disturbance  of 
franchise;  disturbance  of  common;  disturbance  of  ways; 
disturbance  of  tenure ;  and  disturbance  of  patronage, 

Distnrbanoe  o{  franchise  (i)  happens  [when  a  man  has 
the  franchise  of  holding  a  court  leet,  of  keeping  a  fair  or 
market,  of  free  warren,  of  taldng  toll,  of  seizing  waife 
or  estrays,  or  (in  short)  any  other  species  of  franchise 

(/)  As  to  this  service  or  custom,  the  service  due,  by  the  wnta  (now 
«ee  Harbin  v.  Green,  Hob.  288 ;  abolished)  de  teetd  ad  molendiMfi^t 
Drake  v.  Wigglesworth,  Willes,  654;  ad  famum,  ad  iorraUy  and  the  like* 
Vyvyan  v.  Arthur,  1  B.  &  C.  410 ;  (F.  N.  B.  123  j  Roscoe  on  Real  Ac- 
Richardson  V.  Walker,  2  B.  &  C.  tions,  86.) 
827 ;  Richardson  v.  Capes,  ibid.  (A)  Vide  sup.  p.  520. 
841.  (i)   As  to  franchises,  vide  sap* 

(g)  Formerly  he  was  enabled  to  vol.  i.  p.  670. 
compel  the  specific  performance  of 
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[whatsoever;  and  he  is  disfcurbed  or  incommoded  in  the 
lawfid  exercise  thereo£  As  if  another,  by  distress,  menaces 
or  persuasions,  prevails  upon  the  suitors  not  to  appear  at 
tnj  court ;  or  obstructs  the  passa^  to  my  Mr  or  market ; 
or  hunts  in  my  free  warren ;  or  refuses  to  pay  me  the 
accustomed  toll ;  or  hinders  me  from  seizing  the  waif  or 
estray,  whereby  it  escapes  or  is  carried  out  of  my  liberty ; 
in  eyerf  case  of  this  kind,  all  which  it  is  impossible  here 
to  recite  or  suggest,  there  is  an  injury  done  to  tiie  legal 
owner;  his  property  is  damnified,  and  the  profits  arising 
from  such  his  fiiunchise  are  diminished.]  To  temedy 
which,  he  is  entitled  to  sue  for  damages  by  an  action  on 
the  case ;  [or,  in  case  of  toll,  may  take  a  distress  if  he 
pleases  (k). 

The  disturbance  of  common  (I)  comes  next  to  be  con^ 
sidered— where  any  act  is  done  by  which  the  right  of 
another  to  his  common  is  incommoded  or  diminished* 
This  may  happen,  1.  Where  one  who  hath  no  right  of 
common  puts  his  cattle  into  the  land ;  and  thereby  robs 
the  cattle  of  the  ootnmoners  of  their  respective  shares  of 
the  pasture.  Or  if  one,  who  hath  a  right  of  common,  puts 
in  cattle  which  are  not  commonable,  as  hogs  and  goats ; 
which  amounts  to  the  same  inconvenience.  But  the  lord 
of  the  soil  may  by  custom  or  prescription,  (but  not  with- 
out,) put  a  stranger's  cattle  into  the  common  (m);  and  also, 
by  a  like  prescription  for  common  appurtenant,  cattle  that 
are  not  commonable  may  be  put  into  the  common  (»).] 
In  general,  however,  [if  the  beasts  of  a  stranger,  or  the 
uncommonable  cattle  of  a  commoner,  be  found  upon  the 
land,  the  lord,  or  any  of  the  commoners,  may]  drive  them 
-ofi*,  or  [distrain  them  damttge feasant {o);  orthe  commoner 
may  bring  an  action  on  the  case  to  recover  damages ;]  or 
the  lord,  an  action  of  trespass.     2.  [Another  disturbance 

(A)  Heddy  v.  Wheelhouse,  Cro.  (m)  1  RoU.  Ab.  S96. 

Eliz.  558.  (»)  Co.  Litt  122. 

(0  As  to  common,  vide  sup.  vol.  i.  (o)  9  Rep.  112. 
p.  657. 
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[of  common  is  by  surcharging  it ;  or  putting  more  cattle 
therein  than  the  pasture  and  herbage  will  sustain,  or  the 
party  hath  a  right  to  do.  In  this  case  he  that  surcharges 
does  an  injury  to  the  rest  of  the  owners,  by  depriving  them 
of  their  respective  portions,  or  at  least  contracting  them 
into  a  smaller  compass.  This  injury  by  surcharging  can, 
properly  speakings  only  happen  where  the  common  is  ap- 
pendant or  appurtenant,  and  of  course  limitable  by  law,  or 
where,  when  in  gross,  it  is  expressly  limited  and  certain; 
for  where  a  man  hath  common  in  gross,  sans  nombrey  or 
toithaut  siinty']  as  it  is  more  commonly  called,  [he  cannot 
be  a  surcharges  However,  even  where  a  man  is  said  to 
have  common  without  stint,  still  there  must  be  left  suffi- 
cient for  the  lord's  own  beasts  (p);  for  the  law  will  not 
suppose  that  at  the  original  grant  of  the  common  the  lord 
meant  to  exclude  himsel£  The  usual  remedies  for  suiv 
charging  the  common  are  either  by  distraining  so  many  of 
the  beasts  as  are  above  the  number  allowed,  or  else  by  an 
action  of  trespass,  both  which  may  be  had  by  the  lord ;  or, 
lastly,  by  an  action  on  the  case  for  damages,  in  which  any 
commoner  may  be  plaintiff,]  and  that  as  well  against  the 
lord,  as  against  another  commoner  (q).  3.  In  addition  to 
the  above,  [there  is  another  disturbance  of  common,  when 
the  owner  of  the  land,  or  other  person,  so  incloses  or  other- 
wise obstructs  it  (r),  that  the  commoner  is  precluded  fiom 
enjoying  the  benefit  to  which  he  is  by  law  entitled  (*). 
This  may  be  done  either  by  erecting  fences,  or  by  driving 

ip)  1  Roll.  Ab.  899.  similar  provision  in  11  &  12  Vict. 

(y)  Freem.  273  ;  1  Saund.  by  c.  107,  s.  2. 
Wms.  846,  n.  (2).  Until  the  gene-  (<)  It  is  to  be  remembered,  how- 
ral  abolition  of  real  actions,  there  ever,  that  the  lord,  or  other  pro- 
was  also  the  writ  qf  admeasurement  prietor  of  the  waste,  may  approve, 
qf  patture ;  as  to  which  see  F.  N.  B.  that  is,  inclose  the  land,  and  con- 
126.  vert  it  to  the   uses   of  hasbandry, 

(r)  By  88  Geo.  8,  c.  65,  to  depas-  provided  he  leaves  euflScient  com- 

ture    commons,  &c.    with  diseased  mon  to  the  tenants,  according  to  the 

sheepy  is  made  an  offence  punishable  proportion  of   their  land.      As  to 

with  a  pecuniary  penalty  before  a  this,  vide  sup.  vol.  i.  p.  668. 
Justice  of  the  peace,  and  tbere  is  a 
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[the  oattle  off  the  land,  or  by  ploughing  up  the  soil  of  the 
OQnuuoii  (t).  Or  it  may  be  done  by  erecting  a  warren 
therein^  and  stocking  it  with  rabbits  in  such  quantities 
that  they  deyour  the  whole  herbage,  and  thereby  destroy 
the  common ;]  though,  on  the  other  hand,  the  lord  may 
lawftdly  erect  a  warren^  prorided  the  rabbits  do  not  in- 
ereaae  so  as  to  occasion  this  inoanyenienoe  {m).  For  each 
of  thftsa  injuries,  the  commoner  may  have  his  action 
of  trespass  on  the  case(:r);  and,  in  certain  instances, — 
as  where  the  obstruction  is  occasioned  by  a  &noe  or 
wallf^^the  law  allows  the  commoner  to  aiatSj,  or  throw  it 
down(y> 

[The  third  species  of  disturbance,  that  of  ways,  is  very 
sboular  in  its  nature  to  the  last,]  it  principally  happening 
when  a  perscm  who  hath  a  right  of  way  oyer  another's 
grvHmdfl  [is  obstructed  by  inelosures  or  other  obstacles,  or 
by  ploughing  across  it;  by  which  means  he  cannot  enjoy 
his  right  of  way,  or  at  least  not  in  so  commodious  a  manner 
aa  ha  might  haye  done.]  Here,  also,  the  remedy  is  by 
action  on  the  case,  or  by  abating  the  obstruction  (z). 

[The  fourth  q)eQies  of  disturbance  is  that  of  tenure,  or 
hxealdng  that  connection  which  subsists  between  the  lord 
and  his  tenant,  and  to  which  the  law  pays  so  high  a  re- 
gard, that  it  will  not  suffer  it  to  be  wantonly  dissolyed  by 
the  act  of  a  third  person.  To  haye  an  estate  weU  tenanted 
10  an  adyantage  that  eyery  landlord  must  be  yery  sensible 
of;  and  therefore  the  driying  away  of  a  tenant  from  off 

</)  I^Tflrett  9,  TQWntbABd,  Cm«  comipoDAr,    however,    eannot    cut 

l^liz,  198«  down  trees  wroDgfully  planted  by 

(tt)  Bellew  V.  Langdon,  Cro.  EIiz.  the  lord,  or  kill  his  rabbits  destroy- 

S76|  Hadesden  v.  Gryssel,  Cro.  Jas.  ing  the  common,  or  even  fill  up  the 

195;    Hassard  v.  Cantrell,  Lutw.  coney-burrows;   but  his  remedy  is 

108  ;  8  Bl.  Com.  287.  by  action  on  the  case  only.    (Ibid.) 

(«)  Before  the  abolition  of  real  The  remedy  by  injunction  noticed 

actions,  he  was  also  entitled  to  the  sup.  521,  n.  (<),  applies  also  to  dis- 

writ  of  n09el  ditteitin  or  quodpermiitai;  turbance  of  common, 
as  to  which,  soe  8  Bl.  Com.  p.  22 ;  (s)  There  is  also  a  remedy  by  M- 

Roscoe  on  Real  Actions,  p.  40.  junction,  as  to  which  vidfr  sup.  p.  521, 

(ff)  I  Saund.  by  Wms.  S5B  a.  The  n.  («> 

yOL.  III.  M  M 
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f  his  estate  is  an  injuiy  of  no  small  consequence.  So  that 
if  there  be  a  tenant  at  will  of  anj  lands  or  tenements, 
and  a  stranger,  either  by  menaces  and  threats,  or  by  un- 
lawful distresses,  or  by  fraud  and  circumvention,  or  other 
means,  contrives  to  drive  him  away,  or  inveigle  him  to 
leave  his  tenancy,  this  the  law  very  justly  construes  to  be 
a  wrong  and  injury  to  the  lord,  and  gives  hizn  a  repa- 
ration in  damages  against  the  offender  by  an  action  on  the 
case  (a). 

The  fifth  species  of  disturbance,— and  by  fiar  the  most 
considerable,— -is  that  of  disturbance  of  patronage;  which 
is  a  hindrance  or  obstruction  of  the  patron  to  present  his 
clerk  to  a  benefice  (ft). 

This  injury  was  distinguished  at  common  law  fiom 
another  species  of  injury,  called  tuurpaiicn ;  which  is  an 
absolute  ouster  or  dispossession  of  the  patron,  and  happens 
when  a  stranger  that  hath  no  right  presenteth  a  clerk,  and 
he  is  thereupon  admitted  and  instituted  (c) ;  in  which  case 
of  usurpation  the  patron  lost,  by  the  common  law,  not  only 
his  turn  of  presenting  pro  hoc  vice,  but  also  the  absolute 
and  perpetual  inheritance  of  the  advowson ;  so  that  he 
could  not  present  again  upon  the  next  avoidance,  unless 
in  the  meantime  he  recovered  his  right  by  a  real  action, 
viz.  a  torit  of  right  of  advowson  (rf).  The  reason  given  for 
his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
clerk,  was,  that  the  final  intent  of  the  law  in  creating  this 
species  of  property  being  to  have  a  fit  person  to  celebrate 
divine  service,  it  preferred  the  peace  of  the  church  (pro- 
vided a  clerk  were  once  admitted  and  instituted)  to  the 
right  of  any  patron  whatever.  And  the  patron  also  lost 
the  inheritance  of  his  advowson,  unless  he  recovered  it  in 

(a)  See  Hal.  Anal,  c  40;  1  Roll.  (d)  6  Rep.  49;  F.  N.  B.  SO. 
Ab.  108.  This  was  a  peculiar  writ  of  nght 

(b)  As  to  patronage,  or  the  right  framed  for  this  special  purpose,  but 
of  presentation  to  benefices,  vide  in  every  other  respect  corresponding 
sup.  p.  27.  with  other  writs  t^  right,  as  to  which 

(c)  Co.  Litt.  277.    As  to  admis-  vide  sup.  p.  607. 
sion  and  institution,  vide  sup.  p.  29. 
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a  writ  of  right,  because  by  such  usurpation,] — and  conse- 
quent fiilness  or  plenarty  (as  it  was  called)  of  the  church  by 
the  act  of  the  usurper, — his  own  possession  of  the  advow- 
son  was  considered  as  displaced ;  and  the  law  allowed  no 
remedy,  either  by  presentation  or  possessory  action,  to  a 
person  put  out  of  possession  of  an  hereditament  of  this 
description.  The  only  remedy  therefore  which  the  patron 
had  left,  was  to  try  the  mere  right  in  a  writ  of  right  of  ad- 
vowson.     Thus  istood  the  common  law. 

[But  bishops  in  antient  times,  either  by  carelessness  or 
collusion,  frequently  instituting  clerks  upon  the  presenta- 
tion of  usurpers,  and  thereby  defrauding  the  real  patrons 
of  their  right  of  possession,  it  was  in  substance  enacted  by 
the  statute  of  Westminster  the  second,  (13  Edw.  I.  c.  5, 
8.  2,)]  that  if  the  possessory  action  of  guare  impedit — or 
another  of  the  same  class,  called  an  assise  of  darreign  pre^ 
8entment{e\  and  now  abolished  (/)— should  be  brought 
.  within  six  months  after  the  avoidance,  the  patron  should, 
notwithstanding  such  usurpation,  recover  that  very  pre- 
sentation ;  which  gave  back  to  him  the  seisin  of  the  ad- 
vowson.  [Yet,  stiU,  if  the  true  patron  omitted  to  bring 
his  action  within  six  months,  the  seisin  was  gained  by  the 
usurper,  and  the  patron  to  recover  it,  was  driven  to  the 
long  and  hazardous  process  of  a  writ  of  right.  To  remedy 
which,  it  was  further  enacted  by  statute  7  Ann.  c.  18  (^), 
that  no  usurpation  shall  displace  the  estate  or  interest  of 
the  patron,  or  turn  it  to  a  mere  right ;  but  that  the  true 
patron  may  present,]  or  maintain  a  qtwre  impedit^  [upon 
the  next  avoidance,  as  if  no  such  usurpation  had  happened. 
So  that  the  title  of  usurpation  is  now  much  narrowed,  and 
the  law  stands  upon  this  reasonable  foundation,— that  if  a 
stranger  usurps  my  presentation,  and  I  do  not  pursue  my 

(e)  The   assise  of  darreign  pr»-  purchase.    (8  BL  Com.  245.) 

tgntmeni  ]ay  only  where  a  man  had  (/)  By  8  &  4  WilL  4^  c  27,  s.  86. 

an  advowson  hy  descent  from  his  {g)  As  to  this  statute,  see  Rohin- 

ancestors  {  hut  the  writ  of  quart  im-  son  «.  Marquis  of  Bristo],  20  L.  J. 

fdU  is  equally  available  whether  a  (C.  P.)  208. 
man  claims  title  by  descent  or  by 

M  M  2 
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[right  Trithin  six  monthfl^  I  shall  lose  that  tun  without 
remeijf  for  the  peace  of  the  churchy  and  as  a  punishment 
for  my  own  negligence ;  but  that  turn  is  the  only  one  I 
shall  lose  thereby.  Usorpation  now  gains  no  right  to  the 
usurper  with  regard  to  any  fiiture  aroidance^  but<mly  tothe 
present  vacancy ;  it  cannot  indeed  be  remedied  after  six 
months  are  past ;  but  during  those  six  months  it  is  only  a 
species  of  disturbance.] 

The  above-mentioned  remedy  by  quare  impedit  is  [now 
the  only  action  used  in  case  of  the  disturbance  of  patran- 
age ;]  and  the  course  of  proceeding  in  it  will  hereafter  be 
considered  in  its  proper  plaoe(A).  At  present  we  shall 
only  notice  the  circumstances  by  which  it  is  usually  pre- 
ceded. 

[Upon  the  vacancy  of  a  Kving^  the  patron,  we  know,  ia 
bound  to  present  within  six  calendar  mondis,  otherwise 
it  will  lapse  to  the  bishop  (t).  But  if  the  presentation  be 
made  within  that  time,  die  bishop  is  bound  to  admit  and 
kurtatute  the  clerk  if  found  sufficient ;  unless  the  church 
be  ftill,  or  there  be  notice  of  any  litigation.  For  if  any 
opposition  be  intended,  it  is  usual  for  each  party  to  enter 
a  caveat  with  the  bishop,  to  prevent  his  institution  <^  his 
antagonist's  clerk.  An  institution  Bibet  a  caveat  entered, 
is  void  by  the  ecclesiastical  law;  but  this  the  temporal 
courts  pay  no  regard  to,  and  look  upon  a  caveat  as  a  mei^ 
nullity  (A).  But  if  two  presentations  be  <^ered  to  the 
bishop  upon  the  same  avoidance,  the  church  is  then  said 
to  become  litigious;  and  if  nothing  further  be  done,  the 
bishop  may  suspend  the  admission  of  either,  and  suffer  a 
lapse  to  incur.  Yet  if  the  patron  or  derk  on  either  side 
request  him  to  award  a  jut  patranat^  he  is  bound  to  do 
it*  A  jus  patronatua  is  a  commission  from  tibe  bishop, 
directed  usually  to  his  chancellor  and  others  of  competent 
learning ;  who  are  to  summon  a  jury  of  six  clergymen  and 
six  laymen,  to  inquire  into  and  examine  who  is  the  rightftd 

(A)  Vide  post,  bk.  ▼.  •.  zi.  (*)  Hitching  9,  Qlo?«r,  1  RoH. 

{i)  Vide  rap.  p.  IS.  Rep.  191. 
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[patron  (/) ;  and  if  upon  audi  inquirj  made  and  certificate 
theieof  returned  to  the  conunisaionerfl,  he  admits  and  insti- 
tutes the  deck  of  that  patron  whom  thej  return  as  tihe  true 
one^  the  bishop  secures  himself  at  all  events  from  being  a 
disturber^  whatever  proceedings  maj  be  had  afterwards  in 
the  temporal  courts. 

The  derk  refitted  b j  the  bishop  may  also  hare  a  re- 
medy against  him  in  the  spiritaal  court,  denominated  a 
dnplex  qnerela{m);  which  is  a  complaint  in  the  nature  of 
an  appeal  from  the  ordinary  to  his  next  immediate  supe* 
rior;  as  from  a  bishop  to  the  archbishop:  and  if  the 
superior  court  adjudges  the  cause  of  reftisal  to  be  insuf* 
ficient,  it  will  grant  institution  to  the  appellant. 

Thus  fiur  matters  $nay  go  on  in  the  ecclesiastical  courts ; 
but  in  contested  presentations,  they  seldom  go  so  fiur. 
For  upon  the  first  delay  or  refrisal  of  the  bishop  to  admit 
his  derk,  the  patrcm  usually  brings  his  quare  impedit  for 
the  temporal  injury  done  to  his  property,  in  disturbing 
him  in  his  presaitation.]  For  the  patron  [is  always  plain- 
tiff in  this  action,  and  not  the  derk;  as  the  law  supposes 
the  injury  to  be  offered  to  the  fi>rmer  only,  by  obstructing 
or  refiising  the  admission  of  his  nominee,  and  not  to  the 
latter,  who  hath  no  right  in  him  till  institution,  and  of 
course  can  suffer  no  injury.]  But  as  to  the  parties  agaimt 
whom  the  action  is  to  be  brought,  it  is  to  be  observed  that 
all  these  three  persons,  the  pseudo-patron,  his  derk,  and 
the  ordinary,  may  be  disturbers  of  a  right  of  advowson : 
[the  pretended  patron  by  presenting  to  a  church  to  which 
he  has  no  right,  and  thereby  making  it  litigious  or  dis- 
putable ;  the  clerk  by  demanding  or  obtaining  institution, 
which  tends  to  and  promotes  the  same  inconvenience ;  and 
the  ordinary  by  refiising  to  admit  the  real  patron's  derk,  or 
admitting  the  clerk  of  the  pretender.]  And  if  the  delay 
arises  firom  the  bishop  alone,  [as  upon  pretence  of  incapa- 
dty  or  the  like,  then  he  only  is  named  as  defendant ;  but 

(/)  1  Burn,  2i.  (m)  Ibid.  160.    See  Oorhara  v. 

Bishop  of  Exeter*  16  Q.  B.  £2. 
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[if  there  be  another  presentation  set  up,  then  the  pretended 
patron  and  his  clerk  are  also  joined  in  the  action ;   or  it 
may  be  brought  against  the  patron  and  his  derk,  leaving 
out  the  bishop,  or  against  the  patron  only.     But  it  is  most 
advisable  to  bring  it  against  aU  three :  for  if  the  bishop  be 
left  out,  and  the  suit  be  not  determined  till  the  six  montJis 
are  past,  the  bishop  is  entitled  to  present  by  lapse ;  for  he 
is  not  party  to  the  suit  (o) ;  but  if  he  be  named,  no  lapse 
can  possibly  accrue  till  the  right  is  determined.     If  the 
patron  be  left  out,  and  the  writ  be  brought  only  against 
the  bishop  and  the  clerk,  the  suit  is  of  no  effect,  and  the 
writ  shall  abate  (p) ;  for  the  right  of  the  patron  is  the 
principal  question  in  the  cause  (q).     If  the  clerk  be  left 
out,  and  has  received  institution  before  the  action  brought 
(as  is  sometimes  the  case),  the  patron  by  this  suit  may 
recover  his  right  of  patronage,  but  not  the  present  turn ; 
for  he  cannot  have  judgment  to  remove  the  clerk,  unless 
he  be  made  a  defendant  and  party  to  the  suit,  to  hear  what 
he  can  aUege  against  it.     For  which  reason  it  is  the  safo* 
way  to  insert  all  three  in  the  writ  (r).] 

Finally,  we  may  remark,  that  though  in  a  qiutre  impedit 
the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the 
disturber,  yet  there  is  one  species  of  presentation  in  respect 
of  which  a  remedy,  to  be  sought  in  the  temporal  courts,  is 
put,  by  statute,  into  the  hands  of  the  clerks  presented,  as 
well  as  of  the  owners  of  the  advowson ;  and  this  is  in  the 
case  of  a  presentation  to  a  benefice  belonging  to  a  Roman 
Catholic  patron,  which  (according  to  the  place  in  which  it 
is  situate)  is  vested  by  law  in  the  University  of  Oxford  or 
of  Cambridge  (s).     For  in  such  case,  besides  the  action  of 

(o)  Lancaster  v,  Lowe,  Cro.  Jac  original  writ,  by  which,  till  very  re- 

93.  cently,  the  action  of  qwire  impedit 

(p)  Elfis  V,  Archbishop  of  York,  was  commenced.    But  by  23  &  24 

Hob.  S92.  Vict.  c.  126,  s.  26,  the  action  is  now 

(q)  7  Rep.  25,  (as  we  shall  see  hereafter)  com- 

(r)  In  this  passagre,  taken  Terbatim  menced  by  a  writ  of  summons,  ss 

from   Blackstone  (vol.  iii.  p.  248).  in  an  ordinary  action, 
the  commentator  is  speaking  of  the  («)  Vide  sup.  p.  71. 
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quare  impedit  which  the  uniyersity  as  patron  is  entitled  to 
bring,  it  is  provided,  by  12  Anne,  st.  2,  c.  14,  s.  4,  that 
either  the  university  or  the  derk  presented  by  them  shall 
be  [at  liberty  to  file  a  bill  in  equity  against  any  person 
presenting  to  such  livings  and  disturbing  their  right  of 
patronage, — or  against  his  cestui  que  trusty  or  any  other 
person  whom  they  have  cause  to  suspect, — in  order  to 
compel  a  discovery  of  any  secret  trusts  for  the  benefit  of 
Papists,  in  evasion  of  those  laws,  whereby  this  right  of 
advowson  is  vested  in  these  learned  bodies :  and  also  (by 
the  stat.  11  Geo.  II.  c.  17)  to  compel  a  discovery  whether 
any  grant  or  conveyance,  said  to  be  made  of  such  ad- 
vowson^ were  made  bonA  fide  to  a  Protestant  purchaser 
for  the  benefit  of  Protestants,  and  for  a  fiill  consideration ; 
without  which  requisites  every  such  grant  and  conveyance 
of  any  advowson  or  avoidance  is  absolutely  null  and  void. 
This  is  a  particular  law,  and  calculated  for  a  particular 
purpose;  but  in  no  instance  but  this,  does  the  temporal 
law  permit  the  clerk  himself  to  interfere  in  recovering 
a  presentation,  of  which  he  is  afterwards  to  have  the  ad- 
vantage.] 

III.  We  are  next  to  consider  the  injuries  that  may  be 
offered  to  the  right  of  property  in  things  personal ;  and 
this,  first,  as  regards  things  in  possession  ;  next,  things  in 
action  {t). 

First,  the  rights  of  personal  property  in  possession^  are 
liable  to  two  species  of  injuries :  the  amotion  or  depriva- 
tion of  that  possession ;  and  the  abuse  or  damage  of  the 
chattels,  while  the  possession  continues  in  the  legal  owner. 
The  former,  or  deprivation  of  possession,  is  also  divisible 
into  several  branches — [the  unlawful  taking  them  away — 
the  unlawiul  detaining  them,  though  the  original  taking 
might  be  lawful] — and  such  tortious  acts  as  subject  the 
owner  to  the  loss  of  them,  though  the  wrong-doer  him- 
self may  be  guilty  neither  of  caption  nor  detainer.     Our 

(/)  As  to  this  distinction,  vide  sup.  vol.  ii.  p.  11. 
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present  mhject  will  th«r«fote  inTXDlv^  four  Mrreral  faeftdfl  :-*- 
1,  the  injui^  of  unlawfully  takmg  cliattelfl  from  thd  owner; 
&,  that  G^P  unlawfully  detaining  them  from  him ;  3,  thAt  <k 
depriving  him  of  them,  by  other  unlawful  meand;  4,  that 
of  doing  damage  to  them, 

1.  And,  first,  of  an  unlawftd  uAinff,  The  natnra  of 
thid  requires  no  illustration,  and  our  attention  therefoM  ia 
to  be  chiefly  directed  to  its  remedy^  The  first  remedy 
that  we  shall  notice  is  [the  restitution  of  the  goods  th^oi* 
Selves,  with  damages  for  the  loss  sustained  by  such  mtjuift 
invasion ;  which  is  efEected  by  action  of  replevin,  an  inetitti- 
tion  which  the  Mirrour  («)  ascribes  to  Glsnvil,  chief  justice 
to  King  Henry  the  second.]  This  action  is  seldom  re^ 
borted  to  but  in  one  iustanoe  of  an  unlawful  taking,*^ 
vi2.  [that  of  a  wrongful  distress  (or).]  It  is  i»feCeded  by 
an  applicaticm  on  the  part  of  the  owner,  to  the  proper 
authority^  to  cause  the  goods  to  be  i>q>lenied(jt/);  that  is, 
t:edelivered  to  the  owner,  upon  his  giving  such  secmity,  as 
the  law  lequires,  for  trying  the  legahty  of  the  disUeoo. 
This  application  used  fonnerly  to  be  made  to  the  i^eriff, 
or  his  deputy,  in  the  common  law  county  court  inibident 
to  his  jurisdiction  (z) ;  but  by  the  Acts  establishing  and 
regulating  the  district  courts  of  the  same  name  (a),  it  is 
now  to  be  made  to  the  Kegistrar  of  one  of  those  courts, 
viz.,  that  one  within  the  district  of  which  the  distress  was 
taken  (6).  The  Registrar,  on  receiving  this  application, 
causes  the  goods  to  be  accordingly  replevied,  on  the 
owner's  giving  security,  of  such  amount  as  mentioned  in 
the  Acts,  to  commence  an  action  of  replevin  against  the 

(«)  C.  2,  8.  6.  (if)  The  word  "  replefy,"  (rtpte^ 

(x)  Afe  to  other  eases  of  tm>ngftil  giar^^)   sig^ifiet    taking  ba6k   th^ 

Uking  in  which  repkTin  lies,  Me  pMge,  that  is,  thft  gooda  diairafMd 

Co.  Litt.  145  b;  Vin.  Ab.  Replevin  upon. 

(B.);   Cora.   Dig.   Action  (M.  6);  (s)  Vide  tup.  p.  SeS. 

George  «.  Chambers,  11  Mee.  ft  W.  (a)  Vide  sup.  p.  896. 

140;  Morrcll  ».  Martin,  8  Man.  ft  (6)  See  19  ft  20  tict.  c.  lt)8,  «. 

Or.  581 ;  Mellor  v.  Leather,  1  Ell  ft  68,  64;  28  ft  24  VicU  c  126,  a.  22. 

Bl.  619. 
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diMrainor,  in  tbe  oouniy  ixmrt,  within  one  month  from  the 
date  thereof;  and  to  proaecute  inch  action  with  eflfeot  and 
without  delay ;  and  to  make  return  of  the  goods^  if  a 
return  thereof  shall  be  adjudged  (c).  The  owner,  (or  re- 
plevisor,)  is  also  entitled,  however,  at  his  (^tion^  to  give 
secfurity  to  commence  such  action  in  one  of  the  superior 
courts  (to  be  named),  instead  of  the  inferior  jurisdiction ; 
but  in  this  case  the  security  must  be  conditioned  that  he 
will  do  so  within  o<ie  week  (instead  of  one  month)  from  its 
date,  and  not  only  that  he  will  prosecute  with  effect  and 
without  delay,  and  make  return  of  the  goods  if  a  return 
shall  be  a^udged,— but  also  that,  (unless  he  obtains  judg- 
ment  in  each  action  by  defistult,)  he  will  prove  before  the 
superior  court  that  lie  had  good  ground  1^  believing, 
either  that  the  title  to  some  corporeal  or  incorporeal  here- 
ditament, or  to  some  toll,  market,  fiur,  or  franchise,  was  in 
question ;  or  that  the  rent  or  damage,  in  respect  of  whidi 
the  distress  was  made,  eixceeded  20/.  (d).  Security  in  one 
or  other  of  these  forms  having  been  given,  the  replevisor 
jMTOoeeds  accordingly  to  commence  his  action  of  replevin 
either  in  the  county  or  superior  court,  as  the  case  may  be : 
but  if  he  brings  it  in  the  former,  it  may  be  removed,  by  the 
defendant,  (or  distrainor,)  into  any  superior  court  by  writ 
of  cettiorcarL  To  obtain  such  writ  the  defendant  must 
apply  to  one  of  the  superior  courts  or  to  a  judge,  and  must 
give  security,  (not  exceeding  £150,)  to  defend  such  action 
with  effect,  and — unless  the  replevisor  shall  discontinue,  or 
shall  not  prosecute  such  action,  or  become  nonsuit  therein<--« 
to  prove  before  the  superior  court  that  he,  the  defendant, 
had  good  ground  for  believing  to  the  effect  already  set 
forth,  in  the  case  of  an  action  brought  in  the  superior 
court  by  the  replevisor  (e).  And  so  much,  for  the  present^ 
with  respect  to  the  action  of  replevin : — the  subsequent 
progress  of  which  in  a  superior  court— and  that  in  the 
county  oourt  is  precisely  analogous^-^wiU  be  explained 

(e)  19  a  20  Vict.  e.  106,  s.  66.  <«)  Ibid.  b.  67. 

{d)  Ibid.  i.  9& 
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hereafter^  when  we  shall  have  occasion  to  describe  the 
proceedings  in  actions  (/)• 


(/  )  Vide  post,  c.  xi.  It  has  been 
thought  undesirable  to  encumber  the 
text  with  any  statement  of  the  law 
of  repleTin  by  the  act  of  the  sheriff, 
as  it  existed  before  the  New  County 
Court  Acts.  But  the  following  no- 
tices of  it  may  be  usefiil. 

By  the  old  common  law,  die  only 
remedy  for  the  party  wishing  to  re- 
plevy  his  goods  was  by  a  writ  of  rs- 
plegiari  faeiat,  issuing  out  of  Chan- 
cery, and  commanding  the  sheriff 
to  deliver  them  to  such  party,  and 
afterwards  to  do  justice  in  the  mat- 
ter in  his  own  county  court.  After- 
wards, by  the  Statute  of  Marlbridge 
(62  Hen.  3,  c.  21);  the  Statute  of 
Westminster  (13  Edw.  1,  c.  2);  and 
1  Ph.&  M.  c.  12,— the  sheriff  was  di- 
rected,  for  the  more  speedy  relief  of 
the  party,  to  replevy  without  writ, 
upon  plaint  being  levied  in  his  said 
court  by  the  owner  of  the  goods,  and 
on  the  finding  by  him  ofplegii  de  pro^ 
sequendo,  and  also  of  plegii  de  re- 
tomo  habendo  in  the  event  of  the 
right  being  determined  against  him ; 
besides  which  it  was,  in  later  times, 
directed  by  11  Geo.  2,  c.  19,  that 
the  sheriff,  granting  a  replevin  on  a 
distress  for  rent,  should  take  from 
the  replevisor  a  bond,  with  two  sure- 
ties, conditioned  to  prosecute  the 
suit  with  effect  and  without  delay, 
and  for  return  of  the  goods ;  which 
bond  was  to  be  assigned  to  the  dis- 
trainor on  request  made;  and,  if 
forfeited,  to  be  sued  upon  by  the 
assignee.  The  plaint  then  proceeded 
in  the  common  law  county  court; 
and  might  be  prosecuted  there  to 
the  end,  whatever  might  be  the 
value  of  the  distress:  but  either 
party   might  remove  it  to  one  of 


the  superior  courts  of  law  by  writ  of 
reeordari ;  and  also,  if  in  the  come 
of  the  proceedings  any  right  of  free- 
hold came  in  question,  the  sberiif 
could  proceed  no  further  whether 
the  plaint  had  been  removed  or 
not; — so  that  it  was  usual  to  carry 
it  up  in  the  first  instance  to  the 
Courts  of  Westminster-hall,  to  be 
there  determined  in  the  shape  of  an 
acdon  of  replevin. 

It  might  happen    that  the  dis- 
trainor claimed  a   property  in  the 
goods  taken.    If  he  did,  the  party 
distrained  upon  might  sue  out  a 
writ  depraprietateprobandd  ;  in  which 
the  sheriff  was  to  try,  by  an  inquest, 
in  whom  die  property,  previous  to 
the  distress,  subsisted,  before  soy 
replevin  of  the  goods  was  made.    It 
might  also  happen  that  the  distresi 
was  carried  out  of  the  county,  or 
concealed.    In  this  case  the  sheriff 
might  return  to  a  writ  of  re^egian 
fanAfUy  that  the  goods  were  eloigned 
(elongata)  to  places  to  him  unknown  i 
and  thereupon  the  party  distrained 
upon,  was  to  have  a  writ  ofeefiaf  is 
withemam,  in  vetito  (or,  more  pro- 
perly, repetitc)  namio  ;  by  which  the 
sheriff  was  commanded  to  take  s 
second  or  reciprocal  distress,  in  Hen 
of  the  first  which  was  eloigned ;  to 
that  there  was  thus  distress  against 
distress,  one  being  taken  to  answer 
the  other,  by  way  of  reprisal,  which 
seems  to  be  the  meaning  of  the  old 
word  teithemam.    And  for  this  res- 
son  it  was  held,  that  goods  taken  in 
withemam  could   not  be  replevied, 
until  the  original  distress  was  forth- 
coming.    (For  a  fuller  exposition 
of  the  law  on  these  points,  see  S 
Bl.  Com.  p.  147—150.) 
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Another  action  for  the  unlawfiil  taking  of  a  man^a 
goodS;  and  one  of  much  more  extensive  use,  being  applied 
to  eveiy  injury  of  that  description,  is  the  action  of  tres- 
pass (g).  [As  if  a  man  takes  the  goods  of  another  out 
of  his  actual  or  virtual  possession,  without  having  a  lawM 
title  so  to  do,  it  is  an  injury ;  which,  though  it  doth  not 
amount  to  felony,  unless  it  be  done  animo  furaruliy  is 
nevertheless  a  transgression,  for  which  an  action  of  tres- 
pass will  lie ;  wherein  the  plaintiff  shall  not  recover  the 
thing  itself,  but  only  damages  for  the  loss  of  it.]  Or 
the  party  [may,  at  his  choice,  have  another  remedy  in 
damages,  by  action  of  trover  and  conversion,  of  which 
more  will  presently  be  said. 

2.  Deprivation  of  possession  may  also  be  by  an  unjust 
detainer  of  another's  goods,  although  the  original  taking 
was  lawM.  As  if  I  distrain  another's  cattle  damage 
feasant,  and  before  they  are  impoimded  he  tenders  me 
su£Scient  amends;  now  though  the  original  taking  was 
lawfiil,  my  subsequent  detainment  of  them,  after  tender  of 
amends,  is  wrongful,  and  he  shall  have  an  action  of  re- 
plevin against  me  to  recover  them  {h) ;  in  which  he  shall 
recover  damages  for  the  detention,  and  not  for  the  caption, 
because  the  original  taking  was  lawfiil.  Or,  if  I  lend 
a  man  a  horse,  and  he  afterwards  refuses  to  restore  it, 
this  injury  consists  in  the  detaining,  and  not  in  the  original 
taking;  and  the  regular  method  for  me  to  recover  pos- 
session is  by  action  of  detinue  (*) :]  in  which  [the  judgment 
is  conditional  that  the  plaintiff  recover  the  goods,  (or,  if 
they  cannot  be  had,  their  respective  values,)  and  also  the 
damages  for  detaining  them.]  Formerly  the  defendant, 
on  this  judgment,  had  always  his  option  of  re-delivering  the 
goods  or  their  value ;  but  now, — in  cases  where  the  value 
is  assessed  in  the  verdict, — application  may  be  made  by 

ig)  This  action,  in  other  applica-  (t )  F.  N.  B.  188.  As  to  this  action* 

lions  of  it,  has  already  heen  con-  see  Jones  v.  Dowle,  9  Mee.  &  W. 

sidered,  vide  sup.  p.  614.  19 :  Williams  p.  Archer,  6  C.  B.  318; 

(h)  F.  N.  B.  89.  Reeve  v.  Falmer,  5  C.  B.  (N.  S.)  84. 
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die  fdaintaff  to  the  court  or  a  judge,  £>r  a  special  writ  of 
exeoutioiij  under  which  diie  goods  maj  be  aeized^  or  the 
properij  of  the  defendant  distrained,  till  a   reixam  be 
made  (/)•    But  as  one  object  in  the  action  of  detinue  is 
to  obtain  (if  possible)  q>ecific  restitution,  so  it  £oannot  be 
brought  for  money,  com,  or  the  like ;  for  that  cannot  be 
known  Scorn  other  money  or  com ;  unless  it  be  in  a  bag  or 
a  sack,  for  then  it  may  be  disringuishably  marked*]     This 
form  of  action  was  slso  formerly  subject,  (as  were  some 
other  of  our  legal  remedies,)  to  the  incident  of  wager  &f 
law  {vadiatio  legist — a  prooeeding  which  consisted  in  the 
defendant's  discharging  himself  fiom  the  claim,  on  his  own 
oath,  bringing  with  him  at  the  same  time  into  court  elerea 
of  his  neighbours,  to  swear  that  they  believed  liis  denial 
to  be  true  (m).     This  relic  of  a  very  antient  and  general 
institution,  which  we  find  established  not  only  among  the 
Saxons  (a)  and  Normans  (o),  but  among  almost  all  the 
Northern  nations  that  broke  in  upon  the  Roman  em^piie  (p)j 
continued  to  subsist  among  us  even  till  the  last  reign, 
when  it  was  at  length  aboKshed  by  3  &  4  Will  lY.  c  42, 
s.  13  {q) :  and  as  it  exposed  plaintifis  in  detinue  to  great 
disadvantage,  it  had  long  had  the  effect  of  throwing  thai 
action  almost  entirely  out  of  use,  and  introducing  in  its 
stead  the  action  of  trover ;  which  still  continues  to  be  the 
fiivourito  remedy  in  a  case  of  unlawful  detention  of  goods. 


(i)  See  17  a  18  Vkt  c.  12i^,  b.  78< 
Chilton  V.  Camngton,  15  C  B.  730. 
Before  the  above  provision,  recourse 
for  this  purpose  ooold  only  be  mede 
to  8  court  of  equity.  (See  Pusey  v. 
Pusey«  1  Vem.  273.) 

(m)  3  Bl.  Com.  841. 

(«)  Ibid.  348. 

(o)  Or.  Coustunier,  c.  xxW. 

(p)  See  8  Bl.  Com.  842,  where  it 
u  observed,  that  in  origio  may  be 
traced  as  Air  bade  as  the  Hosaical 
law :  *'  If  a  man  deliver  unto  his 
'*  neighbour  an  ass,  or  an  ox,  or  a 
"  sheep,  or  any  beast,  to  keep ;  and 


«  it  die,  or  be  hurt,  or  driveB  awayt 
*'  BO  man  seeing  it :  then  shall  aa 
"  oath  of  the  Lord  be  between  them 
**  both  that  he  hath  not  put  hts 
^  hand  unto  his  neighbour's  goods: 
«  and  the  owner  of  it  shall  aoeqrt 
**  thereof,  and  he  shall  not  make  it 
«  good."— Exod.  Mii.  10. 

(q)  An  mstance  of  it  occurvfld  i^ 
the  practice  of  our  courts  as  lately  as 
in  1824.  (Kinge.  Williams,  3  Bam. 
&Creas.588.}  But  in  modem  times» 
such  an  occurrence  had  been  ex- 
tremely rare. 
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TluB  aoti<»  of  trowT  and  conversiam  is  a  speoiefi  of  ires* 
pa00  upon  the  ease ;  and  originally  laj  only  for  lecoTwy  of 
damages  against  such  person  as  had  found  another^s  goods 
and  wrongfully  converted  them  to  his  own  use ;  from  which 
finding  and  converting,  it  derived  its  name.  [The  free- 
dom of  this  action  from  wager  of  law  and  the  less  degree 
of  certainty  requisite  in  describing  the  goods  (r),  gave  it  ao 
considerable  an  advantage  over  the  action  of  detinue,  that, 
(by  a  fiction  of  law,)  actions  of  trover  were  at  length  per- 
mitted to  be  brought  against  any  man,  who  had  in  his 
possession,  by  any  means  whatsoever,  the  personal  goods 
of  another,  and  sold  them  or  used  them  without  the  con* 
sent  of  the  owner,  or  refiised  to  deliver  them  when  de- 
manded.] The  fiction  consisted  in  alleging,  as  a  matter 
of  form,  (for  no  proof  of  it  was  required,)  that  the  plaintiff 
lost  the  goods,  and  that  the  defendant  found  tbem,«— so 
as  to  bring  the  case  within  the  proper  scope  (^  an  action 
<^  trover;  although  in  &ct  the  goods  might  never  have 
been  lost,  and  might  have  come  to  the  defendant's  posses- 
sion in  some  other  way,  and  not  by  finding.  And  these 
formal  aOegations  were  retained  up  to  the  {nresent  tunes; 
but  by  a  provision  in  15  &  16  Vict  c  76,  (The  Common 
Law  Procedure  Act,  1852,)  they  are  for  the  fiiture  to  be 
omitted :  so  that  nothing  more  needs  now  to  be  alleged  in 
the  declaration,  than  that  the  defendant  wrongfolly  con- 
verted the  goods  to  his  own  use;  or  that  he  wrongfiilly 
deprived  the  plaintiff  of  the  use  and  possession  of  his 
goods  («).  And  proof  o£  this  wiU  be  sufficient  to  sustain 
the  action.  Indeed,  it  will  be  sufficient  to  prove  merely 
that  the  goods  belonged  to  the  plaintiff,  and  came  to  the 
defendant's  possession,  and  that  he  refiised  or  neglected, 
upon  request,  to  deliver  them  up;  for  a  refiisal  to  deliver 

(r)  Hartford  «.  Jones,  Salk.  654.  pany,  4  C.  B.  (N.  8.)  679,  In  iioMt. 

(«)  See  15  &  16  Vict  c.  76,  ■•  Notwithstanding  ihis  alteration,  the 

49,  sched.  (B.)  28,  and  Munster  v.  action  stiU  retains  its  name  of  troMr. 
The  South  Eastern  Railway  Cora- 


542  BOOK  v.— OP  CIVIL  INJURIES, 

them  on  request,  is,  in  itself,  [^primd  facie  sufficient  evidence 
of  a  conversion  (0*]  Under  such  circumstances,  then,  and 
supposing  no  lawfiil  title  to  detain  them  to  be  shown  by 
the  defendant,  the  plaintiff  wiQ  be  entitled  to  judgment; 
and  [shall  recover  damages  equal  to  the  value  of  the  thing 
converted,  but  not  the  thing  itself,]  no  specific  claim  of 
which  is  made  in  this  form  of  action.  It  is  further  to 
be  observed,  with  respect  to  the  remedy  of  trover,  that 
resort  to  it  is  firequentlj  had  not  only  in  the  case  where 
goods  are  wrongfiilly  detained  upon  a  lawfiil  taking,  but 
where  they  have  been  unlawiully  taken  as  well  as  detained. 
For  though  trespass,  as  we  have  seen,  is  the  proper  form 
where  the  action  is  founded  on  a  wrongfiil  caption,  yet  if 
the  owner  chooses  to  waive  that  ground  of  complaint,  and 
to  treat  the  case  as  one  of  wrongful  detention  only,  he  is 
at  liberty  to  do  so,  and  by  this  means  enable  himself  to 
maintain  an  action  of  trover ;  which,  for  particular  reasons 
of  a  technical  kind,  is  sometimes  found  to  be  a  more  con^ 
venient  form  than  trespass. 

3.  The  injury  of  dispossessing  or  depriving  a  man  alto- 
gether of  personal  chattels,  may  be  effected  (as  abready  ob- 
served) by  other  uidawfiil  means  besides  those  of  wrongful 
caption  or  detainer;  and  there  are  various  torts, — or  in 
other  words,  various  acts  of  unlawfiil  commission  or  omis- 
sion,— which,  though  widely  differing  from  each  other  in 
their  specific  nature,  are  nevertheless  reducible  under  this 
common  head.  Thus,  I  may  be  deprived  either  of  goods 
or  money,  by  delivering  the  goods,  or  giving  credit  for  the 
money,  to  one  person,  in  consequence  of  a  representation 
made  by  another,  as  to  the  circmnstances  or  character  of 
the  former ;  such  representation  being  untrue,  and  untrue 
to  the  knowledge  of  the  person  by  whom  it  was  made ; 

(I)  10  Rep.    66.     At   to    what  ger  v.  Hill,  6  Scott,  561 ;  Caunce  v. 

amounts  to  a  conversion,  see  Greeu  Spanton,  7  Man.  &  G.  903 ;  Rush- 

f.  Dunn,  3  Camp.  215,  (n.);  Phil-  worth  v.  Taylor,  8  Q.  B.699;  Heald 

pott  V.  K  alley,  8  A.  &  £.  106 ;  Canot  v,  Carey,  11  C.  B.  977 ;  Burroughs  jk 

V.  Hughes,  2  Bing.  N.  C.  448;  Gran-  Bayne,  5  H.  &  N.  296. 
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and  for  this  injury  (x), — ^and  for  any  other  occasioned  by 
a  fraudulent  misrepresentation  (y), — an  action  may  be 
maintained  of  trespass  on  the  case.  But  such  an  action 
is  essentially  founded  on  the  &aud  or  deceit  of  the  party 
charged ;  and  therefore  it  will  not  lie  in  any  case  where 
the  representation  was  made  bond  fide ;  however  absolute 
and  unqualified  the  terms  in  which  it  was  expressed  (ar). 
And  by  Lord  Tenterden's  Act,  (9  Greo.  IV.  c.  14,  s.  6,) 
no  action  shall  be  brought  to  charge  any  person  by  reason 
of  any  representation  concerning  the  character,  ability  or 
dealings  of  another,  to  the  intent  that  such  other  person 
may  obtain  credit,  money  or  goods,  imless  such  repre- 
sentation be  made  in  tDritinffy  signed  by  the  party  to  be 
charged  therewith  (a).  So,  I  may  be  deprived  of  money 
to  which  I  am  entitled  under  the  judgment  of  a  court  of 
law,  in  consequence  of  the  wrongful  omission  of  the  sheriff 
to  seize  the  goods  or  person  of  the  defendant,  under  the 
writ  of  execution  which  I  have  sued  out  upon  it ;  or  from 
his  wrongfiiUy  permitting  the  defendant,  after  his  being 
arrested  by  virtue  of  my  writ  of  execution,  to  escape  fix)m 
custody.  And  in  these  instances  the  remedy  is  by  action 
on  the  case  against  the  sheriff  (6). 

(x)  See  Foster  v.  Charles,  6  Bing.  9.  Steinkeller,  6  Bing.  N.  C.  84 ; 

S96 ;  S.  C.  7  Bing.  105 ;  Corbett  o.  Tatton  v.  Wade,  18  C  B.  871. 
Brown,  8  Bing.  S5;  PolhiU  v.  Wal-  {b)  See   WiUiams  v.  Mottyn,   4 

ter,  3  B.  &  Ad.  114.  Mee.  &  W.  145  ;  Gaest  v.  Elwes,  5 

(y)  See    Pewtriss   v.   Austen,   6  Ad.  &  £11.  118.    Formerly  (by  the 

Taunt  522;  Humphrys  v.  Pratt,  5  statute  of  Westminster  2,  IS  Edw.  1, 

Bhgh,  N.  S.  154 ;  Taylor  v.  Ashton,  c.  1)  the  sheriff,  in  tiie  action  for  an 

1 1  Mee.  &  W.  401 ;  Behn  o.  Kemble,  escape,  was  liable  for  the  whole  debt 

7  C.  B.  (N.  S.)  260.  and  cosu  of  the  original  action ;  but 

(«)  See  Haycraft  v.  Creasy,  2  East,  by  5  &  6  Vict  c.  98,  s.  8 1 ,  his  liability 

92  ;  Smout  v.  Ilbery,  10  Mee.  &  W.  is  now  confined  to  the  damages  actu- 

1 ;  Ormrod  v.  Huth,  14  Mee.  &  W.  ally  sustained  by  the  execution  cre- 

651 ;  Collins  v.  Evans  (in  error),  5  ditor,  in  respect  of  the  escape.     Be- 

Q.  B.  820.  sides  this  action,  the  sheriff  suffering 

(a)  As  to  what  cases  are  within  an  escape  is  liable  to  an  attachment 

this  section  of  the  Act,  see  Haslock  See  Reg.  v.  Leicestershire  (Sheriff 

V.  Fergusson,  7  Ad.  &  El.  86 ;  Swan  oQ.  1   L.  M.  &  P.  414 ;  Arden  «. 

V.  Phillips,  8  Ad.  ft  El.  457  ;  Pilmore  Goodacre,  11  C.  B.  867. 
V,  Hood,  5  Bing.  N.  C.  97  ;  Deraux 

11118 
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4.  Besides  the  depriyation  of  the  possession  of  personal 
property,  its  owner  maj  be  injured  bj  its  abtise  and  damage: 
[as  bj  hunting  his  deer ;  shooting  his  dogs ;  poisoning  hifl 
cattle ;  or  in.  anywise  taking  £rom  the  value  of  any  of  his 
chattels;  or  making  them  in  a  worse  condition  than  before,] 
by  any  of  those  modes  of  negligent  or  wilfiil  mischief 
which  are  too  obvious  to  require  a  more  particular  detail 
And  as  personal  property  may,  in  some  instances,  be  of 
an  intangible  or  incorporeal  nature, — as  in  the  case  of  a 
copyright  or  patent  right, — so  there  are  injiuies  relating  U> 
these  matters  which  properly  fiJl  under  the  present  head, 
such  as  the  piracy  of  a  literary  composition,  or  the  in&inge- 
ment  of  a  patent  (c).     Of  a  similar  description,  too,  is  the 
injury  committed  by  one  manu&cturer  who  sells  goods 
under  the  mark  of  another;  even  though  the  latter  should 
have  obtained  no  patent ;  this  being  an  invasion  of  his 
exclusive  right  to  sell  in  his  own  name(^).     Torts,  by 
way  of  abuse  or  damage  of  personal  chattels,  are  re- 
dressed either  by  trespass, — ^where  the  act  is  in  itself  im- 
mediately injurious ;  or  by  trespass  on  the  case,— where  it 
is  injurious  rather  in  a  consequential  than  a  direct  sense ; 
according  to  a  distinction  that  has  been  referred  to  in  a 
former  place  (e).     But  such  of  them  as  relate  to  intangible 
chattels,   are  always   remediable  in  the    latter  form  of 
action  only,  and  are  not  the  proper  subjects  of  an  action 
of  trespass.     In  the  case  of  an  infringement  of  copyright 
or  patent  right,  or  the  like,  it  may  also  be  right  to  remark 
in  this  place,  that  redress  is  very  frequently  sought,  not 
only  by  an  action  to  recover  damages  for  the  injury  already 
suffered,  but  also  by  obtaining  an  injunctiony  either  ftom 
a  court  of  equity  or  a  court  of  common  law ;  to  restrain 
the  wrongdoer  from  the  ftirther  invasion  of  the  right, 

(c)  Ab  to  copyright,  vide  sup.  vol.  Ad.  410  ;  Rodgers  v.  Nowill,  17  !»• 
II.  p.  84  et  seq. ;  as  to  patent  right,  J.  (C.  B.)  52;  Burgess  v.  Bills>  ^ 
ibid.  p.  25  et  seq.  Beav.  244;   25  &  26  Vict.  c.  S^ 

(d)  See  Sykes  v.  Sykes,  3  Barn.  &  s.  11. 

Cres.  541 ;  Blofeld  v.  Payne,  4  B.  &  («)  Vide  sup.  p.  479. 
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and  compel  bim  to  account  for  the  profits  already  derived 
from  the  wrongful  sale  (/). 

Hitherto  of  injuries  affecting  the  right  of  things  per- 
sonal in  possession.  [We  are  now  to  consider,  secondly, 
those  which  regard  things  in  action  only ;  or  such  rights  as 
are  founded  in  and  arise  from  contracts^  the  nature  and 
several  divisions  of  which  were  explained  in  the  preceding 
volume  {g). 

Contracts,  as  we  have  there  seen,  are  subject  to  the 
several  distinctions  of  being  either  under  seal,  or  by  parol ; 
verbal  or  written ;  express  or  implied :  and  they  also  com* 
prise  many  individual  species,  the  principal  of  which  we 
had  formerly  occasion  to  consider  in  detail.  Their  viola^ 
tion,  in  any  instance,  constitutes  that  general  description 
of  injury  known  by  the  name  of  breach  of  contract :  and 
in  general  the  remedy,  where  the  contract  is  under  seal, 
is  by  action  of  debt  or  covenant ;  when  it  is  not  under  seal, 
by  debt,  or  by  assumpsit  (h), — otherwise  called  an  action 
on  promises — and  this,  whether  such  parol  or  unsealed 
contract  be  written  or  verbal,  express  or  implied.  It 
may  be  here  expedient,  however,  to  advert  in  detail  to 
some  particular  contracts,— -consisting  principally  of  those 
which,  from  their  superior  frequency  or  importance,  have 
attracted  our  specific  notice  in  former  parts  of  the  work. 
The  remedies  in  these  particular  cases,  may  be  stated  as 
follows  :— 

1.  As  regards  the  breach  of  covenants  in  leases  (i) ;— for 

(/)   As  to  injunctions  against  W.R.  (C.B.)  858;  Gittinso.  Symes, 

infringement  of  copyright  or  patent  15  C.  B.  862.     The  power  of  the 

right  in  a  court  of  equity,  see  Bar-  common  law  courts  in  this  respect 

field  0.  Nicholson,  2  Sim.  &  Stu.  1 ;  is  of  recent  creation,  and  founded 

Bailey  v.  Taylor,  1  Russ.  &  Mylne,  on  15  8c  16  Vict,  c  88,  s.  42,  and 

78 ;  Stevens  v.  Benning,  6  De  Gez,  17  &  18  Vict,  c  125,  ss.  79—82. 

M.  &G.228;  Fox «.  Hill,  2  De  Gex  (g)  Vide  sup.  vol.  ii.  pp.  54— 

&  J.  858 ;  Crookes  o.  Patter,  6  Jur.  144. 

(N.  S.)  1181.    As  to  injunctions  for  (h)  As  to  the  action  of  assumpsit, 

this  purpose,  granted  by  a  court  of  vide  sup.  p.  477,  n.  (e). 

common  law,  see  Holland  v.  Fox,  2  (»)  Vide  tup.  vol.  i.  pp.  528, 524. 

VOL.  ni.  N  N 
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ezAmpIe,  the  ooveoaiit  to  xepair  on  the  part  of  Ihe  teoanty 
or  that  for  quiet  enjoyment  on  the  part  of  the  fauidlorcU — 
die  remedy  for  either  party  is  by  action  of  covenant; 
which  IB  also  the  proper  form  in  case  of  ^be  fareaoh  of  any 
of  these  oawmumU  rtlatmg  to  tiiU{m\  that  are  ordinarily 
oontained  in  conyeyanceB  of  real  estate.    But  in  case  of  a 
oovenaat  in  a  lease  to  pay  renty  upon  a  lease  for  years,  or 
other  estate  less  than  freehold,  the  breach  of  it  may  be 
redressed  either  by  action  of  coi^nant  or  of  debt ;  for  in 
tins  case  the  landlord,  having  a  claim  to  a  liquidated  sum 
of  money,  there  arises  between  him  and  the  tenant  a  d^ 
in  point  of  law  (n) ;  which  debt  he  may  demand,  if  he 
thinks  proper,  in  lieu  of  tiie  mcnre  general  claim  for  da- 
mages ID  reqMCt  of  the  breach  of  covenant.     [For  a  free- 
hold rent,  indeed,]  viz.,  a  rent  issuing  out  of  a  freehold 
estate,  whether  of  inh^tance  or  for  life,  [no  action  of 
debt  lay,  by  the  common  law,  during  the  continuance  of 
the  freehold  out  of  which  it  issued;]  for  the  action  under 
sudi  oirorumstances  would  have  been  for  the  recovery  of 
the  realty,  which  was  beyond  the  province  of  an  action 
merely  personal  like  debt :  and  it  seems  that  to  this  day, 
no  rent  of  inheritance  is  recoverable  by  an  action  of 
debt(o) ;  but  by  the  statutes  8  Ann.  c  14,and6  Geo.  IIL 
c  17,  such  action  msy  now  be  brought  to  recover  freehold 
rents  reserved  on  lease  for  life  (p).     Also  debt  will  not  lie 
for  arrears  of  a  rent-charge,  or  an  annuity,  granted  in  fee, 
in  tail,  or  for  life,  during  the  continuance  of  such  estate  (9); 
but  the  proper  remedy  is  by  covenant;  or  by  another  ac- 
tion, that  has  now  fallen  into  disuset  called  an  action  of 

<m)  Vide  sup.  vol.  i.  p.  498.  fined  to  rents  reserved  on  lease  for 

(n)  Vide  rap.  yol.  11.  p.  142.  life.    As  to  the  remedies  for  the 

(0)  Webb  V.  Jigs,  4  Mau.  &  Sel.  execoton  of  tenants  In  foe  simple 

1 13.  or  foe  tail,  for  arrears  in  bis  lifetime, 

(  p)  See  8*  Bl.  Com.  p.  232.  These  see  28  Hen.  8,  e.  87.  s.  1. 

statutes  are  referred  to  by  Black-  {q)  Kelly  9.  Clubbe,  8  Brod.  k, 

stone  as  if  they  applied  to  rents  of  Bing.  130 ;  Bac.  Abr.  Annuity  and 

inberitaace  also ;  but  they  are  con-  Rentefaarge. 
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annuily  (r).  On  the  other  faand^  where  rent  fiJls  into 
arrear  under  a  parol  contract ^  no  action  of  covenant  can 
be  maintained,  (that  form  being  exdugively  aj^Hcable  to 
contracts  under  seal,) — but  debt  will  lie ;  and  hy  the  statute 
11  Greo.  11.  c  19,  s.  14,  the  plaintiff  may  also  resort, — 
tiiough  he  could  not  bj  the  common  law  («), — to  the  action 
of  assumpsit 

2.  Under  a  contract  of  mi&  of  goods  (<), — ^if  the  yendee 
complains  of  a  non-deliyery  of  the  article  sold,  a  breach  of 
warranty,  or  the  like, — his  remedy,  where  the  contract 
was  by  parol  only,  (as  is  usually  the  case,)  and  not  by  deed, 
is  by  the  action  of  assumpsit ;  and  if  the  vendor  complains 
of  non*payment  of  the  price— there  being  in  this  case  a' 
debt  between  the  parties — the  remedy  is  by  debt  or  as^ 
sumpsit,  at  the  option  of  the  plaintiffl  And  if  the  action 
be  brought  for  breach  of  contract  to  deliver  specific  goods 
for  a  price  in  money,  then,  by  the  effect  of  a  recent  enact- 
ment («),  the  plaintiff  may  apply  for  and  obtain  leave 
from  the  judge  befere  whom  the  cause  is  tried,  that  the 
jury,  shall,  in  finding  that  the  plamtiff  is  entitled  to  recover, 
find  also  by  their  verdict  what  are  the  goods  in  respect  of 
which  the  plaintiff  is  so  entided,  and  which  remain  un- 
delivered; what  sum  the  plaintiff  would  have  been  liable 
to  pay  for  &em ;  what  damages  the  plaintiff  would  have 
sustained  if  the  goods  should  ultimately  be  delivered  by 
force  of  a  writ  of  execution,  and  what  damages,  if  not  so 
delivered.  And  thereupon,  in  case  of  judgment  for  the 
plaintiff,  the  court  or  a  judge  may  order  execution  to  issue 
for  the  delivery  of  the  goods,  on  payment  by  the  plaintiff 
of  the  sum  so  payable  by  him,  without  giving  die  defendant 
the  option  of  retaining  the  goods  upon  paying  the  damages 
assessed ;  and  in  defeult  of  delivery,  the  sheriff  shall  distrain 
the  defendant  by  all  his  lands  and  chattels,  until  he  deliver 

(r)  Bac.  Ab.  nbi  sap.  Tatlock,  1  H.  Bl.  828. 

(f)  See  Brett  «.  Read,  Cro.  Car.  (t)  Vide  tup.  toI.  ii.  p.  dS. 

848 ;  1  EoU.  Abr.  7, 1.  28 1  Naith  «.  («)  19  &  20  Vict  c.  97,  a.  2. 

nn2 
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the  goodfly  or  (at  the  option  of  the  plaintiff)  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  or  da* 
mages,  or  a  due  proportion  thereo£ 

3.  Where  upon  a  contract  of  bailment(x\  the  bailor 
complains  of  a  fiulure  to  redeliyer  the  article,  the  remedy 
is  (according  to  the  circumstances)  by  detinue,  trover^  aa- 
sumpnt,  or  an  action  on  the  case  for  negligence. 

4.  Where  upon  a  loan  of  moneyiy)^  the  amount  is  not 
repaid  according  to  the  contract,  and  arrears  exist  either  on 
account  of  principal  or  interest,  the  remedy,  if  the  contract 
be  under  seal,  is  debt  or  covenant ;  if  it  be  not  under  seal, 
then  debt  or  assompsit.  And  here  we  may  take  the  oppor^ 
timity  of  remarking,  that  there  are  in  the  natmie  of  things, 
other  pecuniary  claims  analogous  to  that  for  numey  lent^ 
viz.  the  claim  for  numey  paid  by  the  plaintiff  for  the  de- 
fendant, at  his  request;  for  money  receioed  by  the  defend- 
ant, for  the  use  of  the  plaintiff;  and  for  money  feund  to  be 
due  fix>m  the  defendant  to  the  pliuntiff,  upon  an  aoeomt 
stated  between  them(jzr).  Indeed  it  is  often  difficult  to 
determine,  upon  a  given  state  of  £icts,  into  which  of  these 
claims  the  plaintiff's  case  properly  resolves  itself  Each  of 
them,  however,  is  the  proper  subject  for  an  action  of  debt 
or  assumpsit, 

6.  As  to  the  contract  of  partnership  (a),  we  have  else- 
where remarked,  that  quesfdons  of  account  between  part- 
ners, generally  fiJl  under  the  jurisdiction  of  a  court  of 
equity;  and,  (except  in  a  form  of  action  called  accomU, 
which  in  modem  times  has  rarely  come  into  use,)  are  not 
cognizable  in  a  court  of  law  (b).  But  an  action  of  debt, 
assumpsit  or  covenant  (according  to  drcumstances)  may 

(«)  Vide  tup.  vol.  ii.  p.  79.  fendant  have  come  to  an  accoant, 

(y)  Vide  lop.  vol.  ii.  p.  88.  and  a  balance  has  been  acknov- 

(«)  See  the  statement  of  causea  ledged ;  though  the  simple  acknow- 

of  action,  contained  in  schedule  B.  ledgment  that  a  particular  sum  is  due 

to  the  15  &  16  Vict  c  76  (Common  will  without  tLnjfiirtker  aoeounting. 

Law  Procedure  Act,  1852).     An  be  sufficient. 

action,  as  upon  an  aecmmi  ttaied,  (a)  Vide  sup.  toI.  ii.  p.  98. 

lies  only  where  the  plaintiff  and  de-  (6)  Vide  sup.  voL  ii.  p.  108. 
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be  brought  by  one  partner  against  the  other,  on  an  eipress 
agreement  to  do  or  forbear  £rom  some  particular  act  not 
inyolving  any  question  of  account  (c) ;  or  to  paj  a  liquidated 
balance,  or  the  like  (d).  So,  though  one  partner  cannot 
sue  the  oiher,  at  law^  for  taking  a  chattel  of  the  partner- 
ship awaj  into  his  own  exclusiye  use ;  yet  if  one  of  the 
partners  has  destroyed  a  chattel  belonging  to  the  firm, 
it  seems  that  the  other  may  maintain  an  action  of  tres- 
pass («)• 

6.  The  breach  of  a  contract  of  guarantee  (/),  if  contained 
in  an  instrument  under  seal,  is  redressed  by  action  of  debt 
or  covenant;  if  the  contract  be  not  under  seal,  then  by 
action  of  debt  or  assumpsil^  The  remedy  by  the  surety 
against  the  principal,  where  the  former  has  been  compelled 
to  make  a  payment  under  the  guarantee,  is  by  debt  or 
assumpsit,  as  for  money  paid  by  the  former,  to  the  use 
of  the  latter ;  and  any  one  of  several  sureties,  who  has 
paid  more  than  his  rateable  proportion,  is  entitled  to 
claim  contribution  from  the  others^  in  the  same  forms  of 
action  (g). 

7.  Upon  bonds  (h),  the  remedy  of  the  obligee,  in  case  of 
breach  of  contract  by  the  obligor,  is  by  action  of  debt  only, 
which  is  always  brought  as  for  the  amount  of  the  penalty; 
but  according  to  the  course  of  practice,  as  explained  in  a 
former  part  of  the  work  (i),  the  plaintiff  is  allowed  to  re^ 
cover  no  more  upon  a  bond  conditioned  for  the  payment  of 
money,  than  the  principal  sum  due,  with  interest  and  costs; 
nor  (generally)  upon  a  bond  conditioned  for  the  perform- 
ance of  any  other  act,  more  than  shall  be  assessed  by  way 
of  damages.  The  action  of  debt  is  also  the  proper  one  in 
regard  to  all  other  contracts  secured  by  penalties,  if  the 

(e)  Bedford  v.  Button,  1   Bing.  (/)  Vide  sup.  vol.  ii.  p.  103. 

N.  C.  891.  (g)  A  recent  provision  in  favour 

(d)  Chit.  Cont  238 ;  Smith  v,  of  the  surety,  contained  in  19  k  20 
Barrow,  2  T.  R.  476.  Vict.  c.  97,  a.  6y  ia  noticed,  aup.  vol. 

(e)  Co.  Lit.  200  a,  h;  aee  Bull.      ii.  p.  106. 

N.  P.  34;  Martyn  v.  KnowUya,  8  (h)  Vide  aup.  vol.  ii.  p.  106. 

T.  R.  145.  (i)  Vide  aup.  vol.  ii.  p.  109. 
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plaintiff  elects  to  proceed  as  for  the  penal  sum ;  bat  the 
form  of  such  contracts  is  in  general  such  as  to  give  him 
an  option  of  claiming  damages,  without  regard  to  the  penal 
stipulation;  and  if  the  claim  be  made  in  this  shape,  the 
form  of  the  action  is  covenant,  or  assumpsit,  according  to 
distinctions  already  explained. 

8.  For  breach  of  contract  on  a  biU  of  exchange  or  pro-' 
missory  noteik)^  the  remedy  is  by  assumpsit;  or,  (where 
there  was  a  privity  of  contract  between  the  parties  to  the 
suit,)  by  debt  also.  Thus  the  payee,  or  any  indorsee,  of  a 
bill  or  note,  may  maintain  assumpsit  against  the  maker, 
but  only  the  payee  may  maint^iin  debt  against  him.  So 
assumpsit  lies  against  the  acceptor  of  a  bill,  at  the  suit  of 
an  indorsee,  or  of  the  payee,  or  of  a  drawer,  who  has  been 
compelled  to  take  it  up ;  but  debt  will  not  lie  against  hint 
at  the  suit  of  any  of  these  parties,  except  the  drawer  (/). 

9.  Upon  a  policjf  of  marine  or  fire  insuranee{m),  the 
remedy  of  tiie  assured,  in  case  of  breach  of  contract  by 
the  insurer,  is  by  covenant,  where  the  policy  is  under 
seal;  by  assumpsit  where  it  is  not.  On  a  policy  of  1^ 
insurance  (n)  under  seal,  the  remedy  is  by  debt  or  covenant ; 
on  one  not  under  seal,  debt  or  assumpsit. 

10.  And,  lasdy,  upon  c&zr/tfr-parlMt(o),  the  form  of  re- 
medy, in  case  of  breach  of  contract,  is  governed  by  the 
same  distinction  with  respect  to  the  nature  of  the  instru- 
ment, as  being  sealed  or  unsealed.  In  the  former  case,  if 
the  action  be  brought  by  the  charterer  against  the  owner 
for  not  receiving,  or  properly  stowing  or  detiTering  the 

(k)  Vide  sup.  vol.  ii.  p.  112.  time  doubted  whether  debt  would 

(/)    See   Priddy  v.   Henbury,  1  lie  in  any  cue  on  t  bill  or  note, 

Barn.  Sc  Crest.  674 ;   CreatweU  v.  unless   expressed    to  be  ^  mOm 

Crisp,  2   Dowl.   635 ;    Kinahaft  v.  received.    But  it  is  now  held,  that 

Palmer,  2  Jones,  Ex.  Rep.  Ireland ;  the  omission  of  these  words  is  not 

Hateh  •.  Trayes,  11  Ad.  ft  £1.  702 ;  material  in  that  respect.   SeeCldtty 

Cloves  0.  Williams,  2  Bing.  N.  C.  on  Bills  (6th  ed.),  p.  67. 

668.    Debt  lies  by  indorsee  against  (m)  Vide  sup.  toI.  ii.  pp.  127,  lS4w 

his  immediate  indorser,  Stratton  o.  (n)  Vide  sup.  p.  135. 

Hill,  8  Price,  258 ;  Watkins  v.  Wake,  (o)  Vide  sup.  vol.  ii.  p.  188. 
7  Moe.  &  W.  488.    It  was  at  one 
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cargo,  the  form  h  covenant;  if  by  the  oivner  against  the 
charterer,  for  not  supplying  a  full  cargo,  it  is  also  covenant ; 
but  if  for  non-payment  of  freight,  it  may  be  either  cove«- 
nant  or  debt,  at  the  option  of  the  plaintiff.  On  the  other 
hand,  where  the  charter-party  is  not  under  seal,  assumpsit 
must  be  substituted  for  covenant  in  all  the  before-men<- 
tioned  cases ;  and  for  non-payment  of  freight,  the  torm  of 
action  is  debt  or  assumpsit,  at  the  option  of  the  plaintiff 

We  have  now  sufficiently  considered  the  injuries  which 
affect  such  things  in  action,  as  arise  out  of  contracts :  but 
there  are  some  things  in  action  which  cannot  properly  be 
said  to  have  that  origin ;  and  the  withholding  of  which  will 
nevertheless  constitute  a  wrong  or  injury,  viz.  such  debts 
as  result  from  the  obligation  to  pay  money  pursuant  to  a 
sentence  of  the  law,  or  an  enactment  of  the  legislature :  as 
when,  in  a  court  of  law,  judgment  is  obtained  by  one  man 
against  another,  for  a  specific  sum  of  money:  or  when  by 
an  act  of  parliament,  of  that  dass  called  penal  statutes,  a 
pecimiary  forfeiture  is  inflicted  for  committing  some  epedr 
fied  offence ;  and  such  forfeiture  is  made  recoverable,  as  it 
usually  is,  either  by  the  Crown,  or  by  the  party  aggrieved, 
or  by  a  common  informer.  We  have  explained  in  a  former 
place(p),  that  an  obligation  or  liability  to  pay  a  specific 
sum  of  money,  constitutes  a  debt^ — so  that  the  party 
against  whom  the  judgment  is  obtained,  is  immediately 
considered  as  owing  to  his  adversary  the  amount  awarded; 
and  the  party  who  transgresses  the  penal  statute,  as  imme- 
diately owing  to  the  Crown,  the  party  aggrieved,  or  the 
common  informer,  (as  the  case  may  be,)  the  amount  of  the 
penalt7(5').     The  remedy  for  the  recovery  of  such  debt,  or 

(  p)  Vide  sup.  voL  ii.  p.  142.  the  conidtution  of  the  state  of  which 

(q)  Blackstone  (yol.  iii  p.  160)  they  are  members.      But   though 

considers  the  debt,  in  such  cases,  as  this  seems  correctly  laid  by  him 

growing  out  of  an  implied  contract,  and  odier  jurists,  as  the  foundation 

viz.   the  original  contract  entered  of  the  general  obligation  to  obey 

into  by  all  mankind,  who  partake  the  law,  there  is  perhaps  an  unne- 

the  benefits  of  society,  to  submit  to  cessary  subtlety  in  supposing  it  the 
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chose  in  action,  when  withheld,  is  by  action  of  debt  on  the 
judgment,  or  on  the  penal  statute,  lespectivelj;  and  in  the 
latter  case,  this  remedy  is  generallj  designated  as  a  penal 
action ;  or,  where  one  part  of  the  forfeiture  is  given  to  ^ 
Crown,  and  the  other  part  to  the  informer,  a  papular  or  qui 
tarn  action,  because  it  is  brought  by  a  person  gui  tarn  pro 
domino  rege  quam  pro  se  ipso  sequitur, 

IV.  With  regard  to  iujuries  which  aflfect  the  rights  of 
a  man  in  his  private  rekUions  ;  [and,  in  particular,  such  as 
may  be  done  to  persons  under  the  four  following  rela- 
tions,— husband  and  wife ;  parent  and  child ;  guardian  and 
ward;  master  and  servant.] 

1.  The  injuries  that  may  be  offered  to  a  man,  con- 
sidered as  a  husband,  are  principally  three ;  [^abdueikm, 
or  taking  away  a  man's  vnfe;  adultery ,  or  diminal  con- 
versation with  her;  and  beating ,  or  otherwise  abuanj 
her.] 

And,  first,  [abduction  may  be  either  by  fraud  and  per- 
suasion, or  open  violence;  though  the  law  in  both  caeea 
supposes  force  and  constraint,  the  wife  having  no  power 
to  consent;  and  therefore  gives  a  remedy  by  action  of 
trespass,  de  uxore  raptd  et  abducta  (p).     This  action  hjat 
the  common  law ;  and  thereby  the  husband  shall  recover, 
not  the  possession  of  his  wife  (y),  but  damages  for  taJdng' 
her  away ;  and  by  statute  Westminster  the  first,  (3  Edw.  I. 
c.  13,)  the  offender  may  also  be  imprisoned  two  years,  sad 
be  fined  at  the  pleasure  of  the  Crown.     Both  the  Cro^ni 
and  the  husband  may,  therefore,  have  this  action  (r);  sad 
the  husband  is  also  entitled  to  recover  damages,  in  93i 
action  on  the  case,  against  such  as  persuade  and  entice 
the  wife  to  live  separate  fi-om  him  without  a  sufficient 
cause  (5).] 

basis  of  the  kind  of  debts  in  ques-  (p)  F.  N.  B.  89. 

tion.    It  is  more  natural  to  consider  (q)  2  Inst  434. 

such  debts,  as  not  founded  upon  any  (r)  4  Inst.  434.  * 

contract  at  all.  («)  B.  N.  P.  78.    "  The  old  law/' 
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Adultery  is  not  punishable  hj  our  law  as  a  crime ;  its 
penal  correction  being  left  to  the  Spiritual  courts,  which 
may  proceed  against  the  offender  pro  salute  ammcs;  but 
considering  it  in  another  aspect,  viz.,  as  a  grievous  civil 
injury,  the  law,  as  it  stood  up  to  a  very  recent  period, 
gave  satis&ction  for  it  to  the  husband,  by  an  action  for 
criminal  conversation.  In  this  action,  the  damages  re- 
covered were  usually  very  large  and  exemplary.  But 
they  were  properly  increased  and  diminished  by  the  cir- 
cumstances of  each  particular  case  {t) :  [as  the  rank  and 
fortune  of  the  plaintiff  and  defendant;  the  relation  or 
connection  between  them ;]  the  degree  and  nature  of  the 
seduction  employed ;  the  previous  behaviour  and  character 
of  the  wife ;  the  manner  in  which  she  had  been  previously 
treated  by  the  husband;  [and  the  husband's  obligation, 
by  settlement  or  otherwise,  to  provide  for  those  children 
which  he  cannot  but  suspect  to  be  spurious.]  The 
damages  would  also  be  mitigated  where  the  husband  was 
proved  to  have  been  himself  first  guilty  of  conjugal  in- 
fidelity (tt) ;  and  if  it  appeared,  that  he  connived  at  or 
consented  to  his  own  dishonour  {x)y  or  lived,  at  the  time  of 
the  adultery,  in  a  state  of  absolute  and  permanent  sepa- 
ration fix)m  his  wife(y),  the  action  would  be  wholly 
barred.  It  was  also  a  point  that  deserves  remark  in 
reference  to  the  law  of  this  action,  that  it  could  not  be 
maintained  without  proving  a  marriage  in  fiu;t, — ^though 
generally,  in  other  cases,  reputation  and  cohabitation  are 


says  Blaekstone  (voL  iii.  p.  139)  "  for  a  warrant  against  her  husband, 

*'  waa  BO  strict  on  this  point,  that,  if  **  or  to  the  spiritual  court,  to  sue  for 

*  one's  wife  missed  her  way  upon  "  a  divorce."  (Bro.  Ab.  ubi  sup. 

*<  the  road,  it  was  not  lawful  for  207,  440.) 

<*  another  man  to  take  her  into  his  {t)  B.  N.  P.  26. 

"  house,  unless  she  was  benighted,  (»)  Bromley  v.  Wallace,  4   Esp. 

**  and  in  danger  of  being  lost  or  287. 

**  drowned  (Bro.  Ab.  tit.  Trespass,  (<)  See  Bennett  v.  Allcott,  2  T.  R. 

"213);  but  a  stranger  might  carry  166. 

"  her  behind  him  on  horseback  to  (y)  See  Weedon  v,  Timbrell,  6 

*'  market,  to  a  justice  of  the  peace  T.  R.  367. 


/ 
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[hath  the  superintendent  jnrisdictioii  of  all  the  infiuitB  in 
the  kingdom.] 

4.  To  the  relation  between  master  and  tervani,  and 
the  rights  accruing  therefix>m;  there  are  sereral  speciies  of 
injuries  incident.     One  is  retaining  a  man's  hired  servant 
before  his  time  is  expired :  [which,  as  it  is  an  ungentle- 
manlike,  so  it  is  also  an  ill^al  act ;  for  every  master  has, 
hj  his  contract,  purchased  for  a  valuable  consideration  the 
service  of  his  domestics  for  a  limited  time :  the  inveigling 
or  hiring  his  servant,  which  induces  a  breach  of  this  con- 
tract, is  therefore  an  injury  to  the  master;  and  for  that 
injiurjr  the  law  has  given  him  a  remedy  by  action  on  the 
case  (ft) ;  and  he  may  also  have  an  action  against  the  ser- 
vant for  non-performance  of  his  agreement  (o).     But  if  the 
new  master  was  not  apprized  of  the  former  contract,  no 
action  lies  against  kirn  (p),  unless  he  refuses  to  restore  the 
servant  upon  demand*     Another  point  of  injury]  is  that  of 
[beating,  confining,  or  disabling  a  man's  servant,]  so  that 
he  is  not  able  to  perform  his  work :  [which  depends  upon 
the  same  principle  as  the  last,  viz.  the  property  whidi  the 
master  has,  by  his  contract,  acquired  in  the  labour  of  his 
servant.     In  this  case,  besides  the  remedy  of  an  action  of 
battery  or  imprisonment,  which  the  servant  himself,  as  an 
individual,  may  have  against  the  aggressor,  the  master 
also,  as  a  recompense  for  his  immediate  loss,  may  mab' 
tain  an  action  of  trespass,]  or,  at  his  election,  trespass  on 
the  case  (q) ;    [in  which  he  must  allege  and  prore  the 
special  damage  he  has  sustained  by  the  beating  of  his 
servant,  per  quod  servitiim  amisit  (r) ;  and  then  the  jury 
wiU  make  him  a  proportionable  pecuniary  satis&ction  («).] 

(n)  See  Lumley  v.  Gye,  2  £11.  &  (r)  9  Re|i.  118 ;  10  Rep.  ISO. 

Bl.  216.  («)  Blackstone  remarks  (vol.  iii- 

(o)  F.  N.  B.  167.     See  Keane  v.  p.  142)  that  a  similar  practice  pre- 

Boycott,  2  H.  Bl.  511;  Gunter  v.  vailedatAthens;  where  masters  were 

Astor,  4  Moore,  12.  entitled  to  an  action  against  such  as 

(  p)  F.  N.  B.  167 ;  Winch.  51.  heat  or  ill-treated  their  servants;  sod 

(q)  Chamberlain  v.  Hazlewood,  5  he  cites  Potter's  Antiq.  1.  i.  c.  26. 
Mee.  &  W.515. 
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It  is  in  tbis  maimer,  and  in  this  alone,  that  by  our  law  a 
parent  is  enabled  to  claun  redress  for  a  battery,  or  other 
iU  usage,  inflicted  on  his  child ;  or  even  for  the  seduction 
of  his  daughter ; — viz.  as  a  master,  and  in  an  action  of 
trespass  (or  on  the  case),  per  qiuxi  servitium  amirit;  and, 
therefore,  unless  he  is  able  to  prove  that  his  child  was  in 
his  service  at  the  time  the  injury  was  committed,  he  is 
without  remedy  {t) ;  fix>m  which  it  follows  that  he  is  with- 
out remedy  when  the  child  resided,  at  the  time,  with 
another  master,  though  that  master  may  himself  maintain 
an  action  («)•  But  where  a  parent  is  plaintiflPin  a  case  of 
seduction,  the  courts  incline  to  reUere  him,  as  much  as 
possible,  from  any  difficulty  connected  with  proof  of  the 
loss  of  service ;  considering  the  action  as  brought  in  9ub» 
stance  to  repair  the  outrage  done  to  parental  feeiing,«--and 
hold,  therefore,  that  in  such  an  action,  the  mere  residence 
of  the  child  with  him  at  the  time,  affords  sufficient  proof 
that  the  relation  of  master  and  servant  existed  between 
them(ar).  Upon  the  same  principle,  too,  the  jury  is 
directed,  in  assessing  the  damages,  to  take  into  account 
the  dishonour  done  to  the  plaintiff,  as  weQ  as  the  loss  c£ 
service  (y ) ;  though,  on  the  oiher  hand,  they  are  also  bound 
to  pay  attention  to  all  such  circumstances  connected  with 
the  behaviour  of  any  of  the  parties,  as  tend  to  lessen  the 
merits  of  the  plaintiff^s  case.  It  is  forther  to  be  remarked, 
with  respect  to  an  action  for  seduction,  that  none  can  be 
maintained,  in  any  case,  by  the  daughter  herself— -for 
volenti  nan  fit  injuria. 

Such  then  is  the  state  of  the  law,  (briefly  considered,) 

(0  See  HaUv.HoUander,  4  Barn.      24;  see  Thompson  v,  Ross,  5  H.  fr 

6  Cress.  6dO ;  Blamire  o.  Hayley,  6      N.  16. 

Mee.  &  W.  55  i  Grinnell  v.  Wells,  («)  See  Jones  p.  Brown,  1  Esp. 

7  Man.  &  G.  1038 ;  Eager  v.  Grim-  217 ;  Maunder  v.  Venn,  Moo.  &  M. 
wood»  1  Exch.  61 ;  Davies  «.  Wil.  323 ;  Torrence  v.  Gibbens,  5  Q.  B. 
liams,  10  Q.  B.  725;    Manley  v.  297. 

Field,  7  C.  B.  (N.  8.)  96.  (y)  Stark.  Ev.  part  iy.  p.  1309. 

(«)  Inring  v.  Dearman,  11  East, 
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with  reject  to  injuriefl  remiltmg  from  tiM  Yiolation  of 
ri^^  in  private  relataoiiB,— aa  to  which  it  maj  he  ob> 
aerted  in  genenJ,  that  [notice  ib  only  taken  of  the  wrong 
done  to  the  superior  of  the  parties  xekted,  by  the  fareach 
and  diaaoIuEfcion  of  either  the  relation  itadf,  or  at  least  the 
adnuDitagea  accniing  therefrom :  while  the  loss  of  the  in- 
ferior, by  sudi  injuries,  is  totally  unregaided.  Oneieaacm 
fer  whidi  may  be  this — that  the  inferior  hath  no  kiiftd  of 
property  in  the  company,  care,  or  assistance,  of  the  supe- 
rior, as  Ihe  superior  is  held  to  have  in  those  of  the  inferior, 
and  therefore  the  inferior  can  suffer  no  loss  oe  injury. 
The  wife  cannot  recover  damages  for  beating  her  hndband, 
fer  she  hath  no  separate  interest  in  any  thing,  during  her 
-corerture  (z).  The  child  hath  no  property  in  his  fedier 
or  guardian,  as  they  have  in  him,  for  the  sake  of  giving 
him  education  and  nurture  (a).]  And  so  [the  servant, 
whose  master  is  disaUed,  does  not  thereby  lose  his  main- 
tenance or  wages.]  He  has  no  interest  in  his  master 
personally  considered*  [If  he  receives  his  part  of  the 
stipulated  contract,  he  suffers  no  injury;  and  is  iherefisre 
aititled  to  no  action  for  any  battery  or  imprisonment  which 
such  master  may  happen  to  endure.] 

y.  The  only  injuries  ihat  remain  to  be  noticed  are  those 

(s)   Vide  sup.  toI.  ii.  bk.  iii.  c.  46.     It  may  be  proper  also  to 

ehap.  n.  remark,  in  reference  to  the  position 

(a)  Blackatone  (vol.  tii,  p.  142)  in  the  text  that  the  kea  of  the  in« 

remarks  that  the  wife  or  child  had  ferior,  arising  from  an  iiyury  to  the 

ne  vertheless,  if  the  hasband  or  parent  saperior,  is  disregarded, — that  by  a 

were  slain,  a  peculiar  species    of  recent  alteration  in  the  law,  this 

crimmai  prosecution  alk>wed  them,  antient  prinetple  is  in  some  degree 

in  the  nature  of  a  ci^il  satisfiiction,  set  aside ;  for  by  9  &  10  Vict,  c  93, 

and  called  an  (^ptol.  This  proceed-  the  executor  or  adaiAiistraior  of  a 

ing,  though  long  since  antiquated,  party  deceased,  may  now  bring  an 

was  still  in  force  when  Blackstone  action  for  such  injury  as  riiall  have 

wrote ;  «nd  was  strangely  reviTed  in  caused  his  tkaih ;  and  audi  action 

oar  own  days,  in  the  case  of  Ashford  shall  be  for  the  beneSt  of  the  wife 

•.  Thornton  (1  Bam.  &  Ad.  405).  or  child,  as  well  as  of  the  husband 

It  was   soon  afterwards,  however,  or  parent,  of  the  deceased,  as  the 

abolished   by   statute    69  Geo.  8,  oaae  may  be.    (Vide  sup.  p.  484.) 
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sustained  by  a  man  in  respect  of  his  public  rights.  This 
sahject,  however^  will  not  detain  ns  long^  for  injuries  of 
this  descripticm,  between  sotgect  and  snbject^  are  in  general 
of  such  a  nature  as  to  be  remediable^  not  so  much  bj 
action  as  by  indictment ;  or  by  some  of  the  prerogatiye 
writs,  to  which  we  shall  have  occasion  to  advert  here- 
after (&).  Yet  there  are  various  instances,  in  which  an 
action  may  be  maintained  in  respect  of  the  violation  of 
public  rights :  as  where  a  special  damage  is  sustained  by 
an  individual,  in  consequence  of  the  obstruction  of  a 
highway  (c);  or  where  the  returning  officer  at  a  parlia- 
mentary election  refiises  to  receive  the  vote  of  an  in- 
dividual, so  that  the  election  takes  place  without  his 
being  allowed  to  exercise  his  elective  right; — in  both 
which  instances  the  remedy  is  by  action  on  the  case.  In 
the  latter  of  them  great  difficulty  was  originally  felt  in 
entertaining  the  action ;  it  being  urged  on  the  other  side, 
that  the  offence  was  a  parliamentary  one,  and  not  properly 
cognizable  out  of  parliament ;  and  also  that  it  involved  no 
private  injury  that  the  law  could  notice.  Yet  it  was  ulti- 
mately adjudged  (£2),  that  an  action  lay  in  this  case,  at 
common  law;  since  the  law  gave  a  remedy  for  every  injury, 
and  by  this  act  of  the  returning  officer,  the  plaintiff  was 
deprived  of  the  greatest  privilege  of  a  subject,  viz.  that  of 
consenting  to  the  laws  by  which  he  is  botmd.  It  was  fur- 
ther held,  that  the  concurrent  jurisdiction  of  parliament  in 
the  matter,  created  no  difficulty ;  particidarly  as  the  very 
grievance  which  was  the  subject  of  complaint,  was  that  the 
plaintiff  was  not  properly  represented  there.  A  somewhat 
similar  description  of  injury  has  been  since  provided  for, 
by  a  positive  enactment  of  the  legislature ;  for  by  11  &  12 
Vict.  c.  98,  s.  103,  "  if  any  sheriff  or  other  returning 
**  officer  shall  wiLfiilly  delay,  neglect,  or  refuse,  duly  to 
"  return  any  person  who  ought  to  be  returned  to  serve  in 

(b)  Vide  post,  c  xii.  (rf)  Aahby  v.  White,  Ld.  Raym. 

(e)  Wilkes  o.  Hungerford  Market,      988.    See  Pryce  v.  Belcher,  8  C.  B. 
2  Bing.  N.  C.  281.  68  ;  4  C.  B.  866. 
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**  parliament^  such  person  may,  in  case  it  has  been  deter- 
**  mined  by  a  select  committee  that  such  person  was  en- 
^'  titled  to  have  been  returned,  sue  the  sheriff  or  officer  in 
^'  any  of  her  Majesty's  courts  of  record  at  Westminster  or 
^*  Dublin,  or  in  the  Court  of  Session  in  Scotland ;  and 
'*  recover  double  the  damages  he  shall  sustain  by  reason 
'^  thereof,  together  with  full  costs  of  suit ;  provided  such 
'^  action  is  commenced  within  one  year  after  the  commis- 
^*  sion  of  the  wrongful  act,  or  within  six  months  after  the 
**  conclusion  of  any  proceedings  in  the  House  of  Commons 
"  relative  to  such  election.'' 


(     561     ) 


CHAPTER  IX 

OP  THE  LIMITATION  OP  ACTIONS. 


We  have  now  considered  the. various  injuries  between  one 
subject  of  the  reahn  and  another,  of  which  the  courts  of 
common  law  take  notice ;  and  the  general  nature  of  the 
remedies  provided  in  these  courts,  by  way  of  action. 
When  any  of  these  injuries  have  been  committed,  it 
follows  that  a  right  of  action  has  arisen;  but  after  as- 
certaining this,  there  still  remains  another  point  for  con- 
sideration before  an  action  can  be  safely  brought,  viz.  how 
long  the  right  of  action  has  existed;  for  there  is  esta- 
blished by  certain  statutes  called  the  Statutes  of  Limita- 
tion,— ^with  respect  to  almost  all  actions  and  other  legal 
proceedings,— a  certain  period,  afl«r  which  the  remedy  is 
barred  by  the  mere  effect  of  lapse  of  time. 

[The  use  of  these  Statutes  of  Limitation  is  to  preserve 
the  peace  of  the  kingdom ;  and  to  prevent  those  innume- 
rable perjuries  which  might  ensue,  if  a  man  were  allowed 
to  bring  an  action  for  an  injury  committed,  at  any  distance 
of  time.  Upon  both  these  accounts  the  law  therefore  holds, 
that  interest  reipublicasy  ut  sit  jinis  litium ;  and  upon  the 
same  principle  the  Athenian  laws  in  general  prohibited  all 
actions  where  the  injury  was  committed  five  years  before 
the  complaint  was  made.]  Nor  are  these  the  only  reasons 
on  "which  the  bar  by  lapse  of  time  is  foxmded ;  for  if  the 
plaintiff  were  permitted  to  bring  a  claim  forward  at  any 
period,  however  remote,  there  woidd  be  danger  of  its  being 
delayed  until  the  defendant  had,  by  some  casualty,  been 

VOL.  III.  o  o 
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deprived  of  the  documentary  or  other  eyidenoe  by  which 
it  might  once  have  been  successfiilly  encountered;  and 
the  delay  might  even  be  practised  with  the  fraudulent 
design  of  exposing  him  to  this  disadvantage.  Besides 
which,  it  is  to  be  considered,  that  great  hardship  always 
attaches  to  the  case  of  a  party,  who,  after  a  long  possession, 
— ^not  originating  in  any  fraud  or  other  misconduct  of  his 
own, — ^finds  himself  unexpectedly  liable  to  eviction ;  while, 
on  the  other  hand,  a  supine  claimant  is  entitled  to  no 
&vour  or  protection  from  the  law :  the  maxim  being,  that 
viffilantibus,  non  dormientibus^jura  subveniunt. 

The  course  of  legislation  upon  the  subject  under  con- 
sideration, has  been  such  as  to  lead  naturally  to  its  divi- 
sion into  two  branches.  These  may  be  expressed  as 
follows: — 

I.  Of  limitations  as  to  entry  or  distress  on  land,  and 
suits  for  recovery  of  the  realty. 

It  was  in  reference  to  real  actions,  while  still  the  only 
forms  of  action  for  recovery  of  the  realty,  that  the  law  of 
limitations  was  first  established.  And,  originally,  sach 
actions  were  limited  from  some  particular  event,  or  fixed 
era.  Thus,  by  the  antient  law  in  the  time  of  Henry  the 
second,  the  demandant,  in  a  writ  of  right,  could  not  claim 
upon  any  seisin  earlier  than  the  reign  of  Henry  the 
first ;  nor,  by  the  Statute  of  Merton,  (20  Hen.  III.  c  8,) 
earlier  than  the  reign  of  Henry  the  second ;  nor  by  Sta- 
tute of  Westminster  the  first,  (3  Edw.  I.  c  39,)  earlier 
than  that  of  Richard  the  first  (a).  And  the  same  kind 
of  limitation,  though  from  more  recent  dates,  was,  by 
the  same  statutes,  from  time  to  time  appointed  for  many 
other  kinds  of  real  action.  But  these  dates  were  allowed 
afterwards  to  continue  so  long  unalt^ed,  that  in  pro- 
cess of  time  they  became,  in  effect,  no  limitation  at  aD; 
which  gave  rise  at  length  to  the  Statute  of  Limitation, 
32  Hen.  VIII.  c.  2.     This  Act  took  a  different  course, 

(a)  See  3  BI.  Com.  p.  196,  and  Com.  Dig.  Temps  (0). 
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and  limited  real  actions  not  from  any  fixed  date  or  event, 
but  according  to  a  fixed  interval  of  antecedent  time ;  and 
provided,  that  where,  in  any  writ  of  right  or  any  action 
possessory,  the  demandant  claimed  upon  his  own  seisin,  it 
must  be  a  seisin  within  thirty  years  back ;  where  on  the 
seisin  of  his  ancestor,  it  must  (in  a  writ  of  right)  be  a 
seisin  within  sixty,  or  (in  a  possessory  action)  within  fifty 
year8(&).  And  afterwards,  by  21  Jac.  L  c.  16,  s.  1,  it  was 
enacted,  that  all  writs  of  fi)rmedon  (c)  should  be  brought 
within  twenty  years  after  the  cause  of  action  first  &Uen; 
and  also  that  no  person  should  make  entry  into  any  lands 
or  hereditaments,  but  within  twenty  years  after  his  right 
should  first  accrue;  fi*om  which  last  enactment  it  followed, 
that  the  same  period  of  twenty  years  also  became  the 
limitation,  (as  it  still  is,)  in  every  action  of  ejectment, 
[for  no  cgectment  can  be  brought  unless  where  the  plain- 
tiff is  entitled  to  enter  on  the  lands.] 

And  thus  stood  the  doctrine  of  limitation  in  general,  so 
&r  as  relates  to  the  recovery  of  real  property,  during  the 
whole  of  the  long  period  that  elapsed  firom  the  reign  of 
Henry  the  eighth  to  that  of  William  the  fourth ;  upon 
which  branch  of  the  ,law,  however,  as  it  stood  diuing 
that  period,  it  may  be  proper,  for  the  fiirther  information 
of  the  student,  to  make  some  additional  remarks.  First, 
then,  it  may  be  observed,  that  there  originaUy  existed  no 
provision  that  was  applicable  to  claims  by  the  Crown;  for 
the  maxim  formerly  was,  that  nuUum  tentpus  occurrit  regiy 
and  the  statute  of  Henry  the  eighth  was  not  so  framed 
as  to  bind  the  Crown's  rights.     [By  the  statute  indeed 

(&)  8  Bl.  Com.  1S9,  (n).     This  vices  of  a  casual  kind,  such  as  by 

statute  extended  to  rents,  tuits,  and  possibility  might  not  become  due 

services,  as  well  as  other  heredita-  within  the  period  of  Ihnitation, — 

ments ;  but  only  to  those  which  were  such  as  fealty.    (Com.  Dig.  Temps 

customary  or  prescriptivCi  and  not  (G),9.) 

to  those  created  by  deed,orreseryed  (c)  As  to  formedon  in  descender, 

on  a  particular  estate.    (3  Bl.  Com.  see  Rimington  s.  Cannon,  22  L.  J. 

189.)      Nor  did  it  extend  to  ser*  (C.  P.)  168. 

ooa 
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And  here  we  may  notice^  at  the  outset^  thai  part  of  tike 
statute^  to  which  we  have  more  than  once  had  oocafflon  in 
the  course  of  this  volume  to  refer^  viz.  the  aboliticm  dTreal 
actionS) — with  the  exception  of  the  writ  of  right  of  dower, 
dower,  and  quare  impedii  {m), — ^bo  as  to  leave  to  parties  de- 
prived of  land,  no  remedy,  in  general,  but  those  of  entry  or 
ejectment.  As  in  this  class  of  actions,  suitors  were  allowed 
to  bring  forward  claims  referable  to  periods  so  remote  as 
thirty,  fifty,  or  even  sixty  years,  they  could  not  have  been 
retamed  without  alteraticmi  consistently  with  the  principle 
on  which,  as  above  remarked^  the  Act  is  founded;  and  as 
they  were  open  to  additional  objection  from  their  dilatory 
character,  and  the  technical  difficulties  with  which  they 
were  surroimded,  there  appeared  no  doubt  upon  the  whole 
as  to  the  expediency  of  their  extirpation. 

But  besides  this  measure,  the  statute  contains  a  copious 
and  elaborate  development  of  the  new  system  of  limitation, 
— from  which  we  shall  extract  the  following  provisions  :— 

1.  That  no  person  (n)  shall,  after  the  31st  Decemb^> 
1833,  make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  (o)  or  rent(|i),  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  bring  such  action,  shall  first  accrue  (7)9 

(p)  «  Rcntf'  18  defined,  by  the 
aame  section,  to  extend  to  all  bsriot«» 
servicet  and  suits,  for  which  dis- 
tress may  be  made ;  and  to  all  an- 
nuities and  periodical  svtmaofmoB^ 
charged  on  land,  except  moduica  or 
compositions  belonging  to  aspiritaal 
or  eleemosynary  corporation  iolc* 

(q)  The  statute  (by  sect  S)  de- 
fines with  great  care  the  time  st 
which  the  rigbt  shall  be  considered 
aa  first  aeeningy  in  different  cBMet 
that  may  arise  (see  Stuigis  v.  DarcUt 
4  H.  &  N.  622);  and  containa  spe- 
cial provisions  applioable  to  the  esse 
of  esUtes  tail  (as  to  wliich,  see  Au>- 


(m)  See  8  &  4  WilL  4,  c.  27,  s.  36. 

(n).  "  Person"  is  defined  by  3  & 
4  WilU  4,  c.  27,  a.  1,  as  extending, 
for  the  purposes  of  that  Act,  to  a 
body  politic,  corporate  or  collegiate, 
and  to  a  claas  of  creditors  or  other 
persons  as  well  as  an  individual. 

(0)  **  Land"  is  defined,  by  the 
same  section,  to  extend  to  all  corpo- 
rjMil  hereditaments,  and  also  to  tithes, 
(other  than  tithes  belonging  to  a 
spiritual  or  eleemosynary  corpora- 
tion sole),  whether  freehold  or  copy- 
hold. As  to  the  limitation  of  actiona 
to  recover  UUut,  vide  Ely  v.  Cash,  15 
Mee.  &  W.  618. 
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either  to  the  person  himself^  or  those  through  whom  he 
claims  (r)^  as  the  case  may  be  («).  This  is  subject,  how-* 
ever,  to  qualification  in  the  case  of  persons  under  disability ; 
it  being  provided  that,  if,  at  the  time  at  which  the  right 
of  any  person  shall  first  accrue,  such  person  shall  be  under 
the  disability  of  io&ncy,  coverture  (if  a  woman),  idiotcy, 
limacy,  unsoundness  of  mind,  or  absence  beyond  seas, — 
then  he,  or  the  person  claiming  through  him,  may,  though 
twenty  years  have  expired,  make  the  entry  or  distress,  or 
bring  the  action,  within  ten  years  next  after  the  person  to 
whom  the  right  accrued  shall  have  ceased  to  be  under  any 
such  disability,  or  die,  whichever  shall  first  happen  (i) ; 
but  that  no  such  entry,  distress,  or  action,  shall  be  made 
or  brought,  in  such  case  of  disability,  but  within  forty 
years  next  after  the  right  accrues,  although  the  person  to 
whom  it  accrued  may  have  remained  under  disability  the 
whole  of  the  forty  years,  or  although  the  said  term  of  ten 
years  above  mentioned  shall  not  have  expired  (u). 

2.  That  after  the  same  31st  December,  1833,  no  person 
claiming  any  land  or  rent  in  equity y  shall  bring  any  suit  to 
recover  the  same,  but  within  the  same  period  during  which, 
by  virtue  of  the  provisions  of  the  Act,  he  might  have  made 
an  entzy  of  distress,  or  brought  an  action  for  recovery 
thereof,  if  his  estate  had  been  legal,  instead  of  equitable  (x). 
This  is  subject,  however,  to  the  following  provisions;-— 

ten  V.  LlewellyDi  9  Exch.  276).    As  cessor,  special  or  general  occupantt 

to  the  effect  of  this  statute,  upon  the  executor, administratori  legatee,  hus- 

former  doctrine  relative  to  adverse  band,  MBignee,  appointee,  devisee, 

possession,  as  applied  to  the  subject  or  otherwise ;  and  also  any  person 

of  limitation,  see  Doe  d,  Lansdell  v,  who  was  entitled  to  an  estate  or  in- 

Gower,  17  Q.  B.  589.  terest  to  which  he,  or  some  person 

(r)  This  is  defined  by  3  &  4  Will,  through  whom  he  claims,  became 

4,  c.  27,  s.  1,  to  mean  any  person  by,  entitled  as  lord  by  escheat, 

through  or  under  or  by  the  act  of  (f )  3  &  4  Will.  4,  c  27i  s.  2. 

whom,  the  person  so  claiming  be-  (t)  Sect.  16. 

came  entitled  to  the  estate  or  interest  («)  Sect.  17. 

claimed,  as  heir,  issue  in  tail,  tenant  {x)  Sect.  24. 
by  the  curtesy,  tenant  in  dower,  sue- 
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First f  That  when  any  land  or  rent  shall  be  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestiti  que 
trusty  or  any  person  claiming  through  him^  to  bring  a  suit 
against  the  trustee,  or  any  person  claiming  through  him, 
to  recover  such  land  or  rent, — shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  land  or 
rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable 
consideration ;  and  shall  then  be  deemed  to  have  accrued 
only  as  against  such  purchaser,  and  any  person  claiming 
through  him  (y).  Secondly,  That  in  every  case  of  a  con- 
cealed fraud,  the  right  of  any  person  to  bring  a  suit  in 
equity  for  the  recovery  of  any  land  or  rent  of  which  he, 
or  any  person  through  whom  he  claims,  may  have  been 
deprived  by  such  firaud, — shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  when  such  &aud  shall, 
or  with  reasonable  diligence  might,  have  been  first  known 
or  discovered:  but  not  so  as  to  enable  any  owner  of  lands 
or  rents  to  have  a  suit  in  equity  for  the  recovery  of  such 
lands  or  rents,  or  for  setting  aside  any  conveyance  of  such 
lands  or  rents,  on  accotmt  of  firaud,  against  any  boTid  fide 
purchaser  for  valuable  consideration,  who  has  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time  that 
he  made  the  purchase  did  not  know,  and  had  no  reason 
to  believe,  that  any  such  fraud  had  been  committed  (zy. 
Thirdly,  That  nothing  in  the  Act  contained,  shall  interfere 
with  any  rule  or  jurisdiction  of  courts  of  equity  in  refiising 
relief,  on  the  ground  of  acquiescence  or  otherwise,  to  any 
person  whose  right  to  bring  a  suit  may  not  be  barred  by 
virtue  of  that  Act  (a).  Fourthly,  That  when  a  mortgagee 
shall  have  obtained  the  possession  or  receipt  of  the  profits 
of  any  land,  or  the  receipt  of  any  rent  comprised  in  his 
mortgage,  the  mortgagor,  or  any  person  claiming  through 
him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but 
within  twenty  years  next   after  the  time   at  which  the 

(y)  3  &  4  Will.  4,  c.  27,  s.  25.  (a)  Sect.  27. 

(«)  Sect.  26. 
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inortgagee  obtained  such  possession  or  receipt5— unless  in 
the  meantime  an  acknowledgment  of  the  title  of  the 
mortgagor^  or  of  his  right  of  redemption^  shall  have  been 
given  to  the  mortgagor^  or  some  person  claiming  his 
estate,  (or  to  the  agent  of  such  mortgagor  or  person,)  in 
writing  signed  by  the  mortgagee,  or  the  person  claiming 
through  him;  and  in  such  case  no  such  suit  shall  be  brought 
but  within  twenty  years  next  after  such  acknowledgment, 
or  the  last  of  such  acknowledgments,  if  more  than  one  was 
given  (A). 

3.  That  after  the  same  31st  December,  1833,  no  entry, 
distress,  action  or  suit  to  recover  any  land  or  rent,  shall  be 
made  or  brought  by  any  spiritual  or  eleemosynary  corpo- 
ration sole,  aft;er  the  determination  of  such  period  as  here-* 
inaft;er  mentioned  next  after  the  time  at  which  the  right  oi 
such  corporation  sole,  or  his  predecessor,  to  make  or  bring 
the  same  shall  first  accrue ; — viz,  the  period  during  which 
two  persons  in  succession  shall  have  held  the  office  or  be- 
nefice in  respect  whereof  such  land  or  rent  shall  be  claimed, 
and  sis  years  after  a  third  person  shall  have  been  ap- 
pointed thereto,  if  the  times  of  such  two  incumbencies 
and  such  term  of  six  years  taken  together  shall  amount 
to  the  ftdl  period  of  sixty  years ;  and  if  not,  then  during 
such  fiirther  number  of  years  as  will  make  up  the  sixty 
years. 


(5)  3  &  4  Will.  4,  c.  27,  s.  28.  it  shall  be  lawful  for  any  person 

This  section    also   contains  provi-  claiming  under  a  mortgage  of  land 

sions  as  to  the  case  of  there  being  to  make  an  entry  or  bring  an  action 

more  mortgagors  or  mortgagees  than  at  law  or  suit  in  equity  to  recover  it, 

one,  and  the  effect  of  acknowledg-  at  any  time  within  twenty  years  from 
ments  to  or  by  one  of  them.    We  -    the  last  payment  on  account  of  prin- 

may   notice   here   that   by  a  sub«  cipal  or  interest,  though  more  than 

sequent  Act,  7  Will.  4  &  1  Vict  c.  twenty  years  from  the  time  the  right 

28,  (reciting   that  doubts  had  oc-  first  accrued.     As  to  this  provision, 

curred  as  to  the  meaning  of  the  Act  see  Doe  d.  Palmer  v.  Eyre,  17  Q.  B. 

in  question  as  to  the  limitation  in  366;  Doe  d,  Baddeley  v.  Massey, 

case  of  martgagts,)  it  is  declared  that  20  L.  J.  (Q.  B.)  434. 
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4.  Thftt  after  the  same  Slit  December^  1833,  no  person 
shall  bring  any  quare  impedii^  or  other  action  or  suit,  to 
enforce  »  right  to  present  to  or  bestow  any  eodesiastical 
benefice  as  the  patron  thereof,  after  the  expiration  of  sodi 
period  as  thereinafter  mentioned, — viz.  the  period  during 
which  three  clerks  in  suocesoon  shall  have  held  the  same, 
aU  of  whom  shall  have  obtained  possession  thereof  ad- 
versely to  the  right  of  presentation  or  gift  of  such  person, 
or  of  some  person  through  whom  he  claims,  if  the  times  of 
such  incumbencies  taken  together  shall  amount  to  the  full 
period  of  sixty  years;  and,  if  not,  then  after  the  expiration 
of  such  fiirther  time  as  will  make  up  the  sixty  years. 

5.  That  after  t^e  same  31st  December,  1833,  no  person 
shall  bring  any  quare  impedit,  or  other  action  or  suit,  to 
enforce  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice  as  the  patron  thereof,  after  the  expiration  of  one 
hundred  years  firom  the  time  at  which  a  clerk  shall  have 
obtained  possession  of  such  benefice  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person 
through  whom  he  claims,  or  of  some  person  entitled  to 
some  preceding  estate  or  interest,  or  undivided  share,  or 
alternate  right  of  presentation  or  gift,  held  or  derived 
under  the  same  title,  unless  a  clerk  shiJI  subsequendy 
have  obtained  possession  of  such  benefice  on  the  presentar 
tion  or  gift  of  the  person  so  claiming,  or  of  some  person 
through  whom  he  claims,  or  of  some  other  person  entitled 
in  respect  of  an  estate^  share  or  rights  held  or  derived 
under  the  same  title  (c). 

II.  Of  limitations  as  to  certain  actions  not  brought  for 
recovery  of  things  real. 

(c)  3  &  4  Will.  4,  c.  27,  s.  38.  fice,  extend   to  the  case  wheie   a 

The  periods  thus  limited  for  bring-  bishop  claims  as  patron  ;  but  the  Act 

ing  a  quare  impedit,  or  other  action  does  not  afiect  the  right  of  any  bishop 

or  suit,  to  enforce  a  right  to  present  to  collate  by  reason  of  lapte,     (See 

to  or  bestow  an  ecclesiastical  bene-  6  &  7  VicL  c  54,  s.  3.> 
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1.  A  period  of  limitatioii  with  respect  to  most  of  these 
is  fixed  by  21  Jac.  L  c.  16,  s.  3  (d):  which  provides  in 
substance,  that  all  actions  of  trespass,  except  those  here- 
inafter particularized ;  all  actions  of  detinue,  trover,  i€H 
plevin  or  account,  except  upon  accounts  between  mer- 
chants (e);  all  actions  upon  the  case,  except  for  verbal 
slander;  and  aU  actions  of  debt  on  simple  contract,  or  foe 
arrears  of  rent  not  due  upon  specialty; — shall  be  limited  to 
six  years  after  the  cause  of  action  accrued ; — that  actions  of 
trespass  foe  assault,  menace,  battery,  wounding  and  impri- 
sonment, shall  be  limited  toybur  years;  and  that  actions  on 
the  case  for  verbal  slander,  shall  be  limited  to  two  years. 
But  here  also,  as  in  the  statute  of  William  the  fourth,  ex- 
ception is  made  in  &vour  of  persons  labouring  under  dis" 
ability  {f\  For,  if  any  person  entitled  ta  sue^  diall,  at  the 
time  when  the  cause  of  action  accrued,  be  an  infimt, 
or  a  feme  covert,  or  be  rum  compos, — ^it  is  provided  by 
the  statute  now  under  consideration  that  such  person 
shall  be  at  hberty  to  sue  within  the  same  period  after 
the  removal  of  the  disability,  as  is  allowed  to  persons 
having  no  such  impediment  (^).     And  by  4  Ann.  c.  16, 


(d)  As  to  time  from  which  thia  actions.  As  to  the  law  previously  to 
limitation  begins  to  ran  in  particnlar  thia  last  statute,  see  Cottam  t.  Par- 
cases,  see  Coilinge  v.  Heywood,  9  tridge,  4  Man.  &  Gr.  271- 
Ad.  &  Ell.  633;  Rhodes  v.  Sme-  (/)  21  Jac.  1,  c.  16,  s.  7. 
thurst,  6  M.  &  W.  861 ;  Waters  v.  (g)  See  Le  Veux  v.  Berkeley,  5 
Earl  of  Tbanet,  2  Q.  B.  757 ;  HoweU  Q.  B.  886 ;  Townsend  tr.  Deacon,  8 
V.  Young,  6  B.  &  C.  269;  Tobacco  Exch.706.  The  statute  of  2  IJac.  1, 
Pipe  Makers'  Company  v,  Loder,  c.  16,  also  (sect*  7)  makes  excep* 
20  L.  J.  (Q.  B.)  414;  Webster  v.  tion  in  other  cases,  viz.,  that  of 
Kirk,  17  Q.  B.  949 ;  Bonomi  t.  imprisonment  of  the  party  entitled 
Backhouse,  1  Ell.  Bl.  &  Ell.  646.  to  sue,  and  that  of  his  being  beyond 

(«)  As  to  this  exception  of  actions  the  teas.    But  these  are  no  longer 

'^of  accounts  concerning  the  trade  disabilities  under  this  statute;  for» 

"  of  merchandize  between  merchant  by  19  &  20  Vict.  c.  97,  s.  10,  no  per- 

"  and  merchant,"  see  19  &  20  Vict  son  or  persons  shall  be  entitled  to 

c.  97,  B.  9,  by  which  the  limitation  commence  an  action  or  suit,  at  any 

of  six  years  is  extended  also  to  such  time  beyond  the  period  fixed  by  21 
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8.  19,  if  any  person  Uabk  to  be  sued,  shall,  at  tihe  lime 
when  the  cause  of  action  accrued,  be  beyond  the  seas  (t), 
^-a  similar  extension  of  the  time  for  bringing  the  action 
shall  in  that  case  also  be  permitted;  a  provision,  how- 
ever, which  must  be  taken  in  connexion  with  the  recent 
enactment  of  19  &  20  Vict.  c.  97,  s.  11,  viz.  that  where  the 
cause  of  action  lies  f^inst  two  or  more  joint  debtors,  the 
person  entitled  to  sue  shall  not  be  entitled  to  any  extension 
of  time  within  which  to  commence  and  sue  such  action, 
against  such  of  them  as  shall  not  be  beyond  seas  when  the 
cause  of  action  accrued ;  and  on  the  other  hand^  that  he 
shall  not  be  barred  from  suing  the  joint  debtor  or  debtors, 
after  his  or  their  return,  by  reason  only  that  judgment  has 
been  already  recovered  i^inst  one  or  more  of  the  others  {ky 
The  operation  of  the  statute  of  21  Jac.  I.  c.  16,  with 
respect  to  actions  upon  simple  contract,  was  at  one  time 
considerably  weakened  by  the  doctrine  which  prevailed, 
that  not  only  a  payment  on  account  of  principal  or  inte- 
rest, but  any  mere  verbal  acknowledgment,  made  before 
action  brought  (/),  that  the  debt  was  due, — would  suffice  to 
take  the  case  cut  of  the  statute  (according  to  the  common 
phrase),  by  raising  an  implied  assumpsit  or  promise  to  pay 
the  debt ;  upon  which  promise,  (as  upon  a  new  cause  of 
action,)  the  same  time  for  instituting  a  suit  would  be  al- 
lowed, as  upon  the  original  contract.  But  the  law  on  this 
subject  has  been  since  materially  altered;  for  by  Lord 
Tenterden's  Act  (9  Geo.  IV.  c.  14,  s.  1),  it  is  enacted, 


Jac.  1|  c.  16,  8.  3,  by  reason  only  of  part  of  the  dominions  of  her  Ma- 
such  person,  or  one  or  more  of  such  jesty,  shall  be  deemed  '*  beyond 
persons,  being  beyond  the  seas,  or  seas"  within  the  meaning  of  4  Ann* 
imprisoned  at  the  time  when  the  c.  16. 

cause  of  action  or  suit  accrued.    (See  (Ar)  As  to  the  law  on  this  point, 

Cornil  o.  Hudson,  8  Ell.  &  Bl.  429.)  before  the  statute  mentioned  in  the 

(0  By  19  &  20  Vict.  c.  97,  s.  12,  no  text,  see  Towns  e.  Mead,  16  C.  B. 

part  of  the  United  Kingdom,  Man,  12S. 

Guernsey,    Jersey,    Alderney,    and  (0  See  Batemanv.  Pindar,  3Q- B. 

Sark,  nor  the  adjacent  islands,  being  574. 
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that  in  actions  of  debt  or  on  the  ease  grounded  upon  any 
simple  contract,  no  acknowledgment,  or  promise,  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract  whereby  to  take  any  case  out  of  the  operation  of 
the  21  Jac.  I.  c.  16,  unless  it  be  contained  in  some 
tmting(m\  to  be  signed  by  the  party  to  be  chargeable 
thereby  (n) ;  and  that  where  there  are  two  or  more  joint 
contractors,  no  such  joint  contractor  shall  be  chargeable,  in 
respect  only  of  the  written  acknowledgment  of  the  other : 
and  by  19  &  20  Vict.  c.  97,  s.  14  (o),  it  is  now  provided, 
(in  reference  to  the  statute  of  James,  and  to  the  effect  of 
a  payment  on  account,)  that  where  there  are  two  or  more 
co-contractors,  or  co-debtors,  none  of  them  shall  lose  the 
benefit  of  the  limitation,  by  reason  only  of  payment  of  any 
principal  or  interest  by  any  of  the  others  (p\ 

2.  The  statute  of  21  Jac.  I.  c.  16,  was  also  in  itself  ma- 
terially defective ;  for  it  made  no  provision  for  actions  on 
bonds,  indentures,  or  other  instruments  under  seal;  and 
consequently  parties  having  claims  on  such  instruments 
were  at  liberty  to  sue  upon  them  in  covenant  or  debt,  at 
any  period  of  time,  however  distant.  And  though,  to  pre- 
vent the  injustice  which  such  a  state  of  the  law  would 
otherwise  have  occasioned^  it  became  the  practice  on  the 

(m)  As  to  what  is  a  sufficient  ac-  H.  &  N.  18. 

knowled^ent  or  promise  for  this  (n)  By  19  &  20  Vict  c.  97*  s.  18» 

purpose*  see  the    following  among  a  writing  signed  by  an  agent  duly 

other  cases:— Spong  v.  Wright,   9  authorized  y9i\\  9ut&ce. 

Mee.  &  W.  629 ;  Cripps  «.   Davis,  (o)  See  Jackson  r.  Woolley,  8  Ell. 

12  Mee.  &  W.  159 ;  Hart  v.  Pren.  &  Bl.  778. 

dergast,  14  Mee.  &  W.  741 ;  Wil-  (p)  As  to  paymentt  in  particular 

liamse.  Griffith,  8  Exch.  335;  Gard-  cases,  and  their  effect  to  take  the 

ner  v,  M'Mahon,  8  Q.  B.  561 ;  Wil-  case  out  of  the  statute,  see  Cleave  v. 

lins  V.  Smith,  4  Eli.  &  Bl.  180 ;  Evans,  Jones,  20  L  J.  (Exch.)  238 ;  Bum  tr. 

app.,  Simons,  resp.,  9  Exch.  282 ;  Boulton,  2  C.  B.  476 ;  Wainman  v, 

Ooate  V.   Ooate,   1   H.   &   N.  29;  Kynman,  1  Exch.  118;  Bodger  «. 

Holmes  o.  Mackrell,  8  C.  B.  (N.  S.)  Arch,  10  Exch.  338 ;  Walker  o.  But- 

789;  Rackham  v.  Marriott.  2  H.  &  ler,  25  L.  J.  (Q.  B.)  877  ;  Turney  «. 

N.  196;  Comforih  t.  Smethard,  5  Dodwell,  8  £11.  &  Bl.  186. 
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trial  of  such  actions,  for  the  judge  to  recommend  the  jmy, 
in  cases  where  no  payment  on  account  of  principal  or  in- 
terest had  been  made  or  demanded  within  twenty  jean,  to 
presume  that  the  bond  or  other  specialty  had  been  satisfied, 
— this  method  of  proceeding  was  found  not  to  be  attended 
with  the  same  adyantage,  or  to  adapt  itself  so  correctlj  to 
the  purposes  of  justice^  as  a  law  of  direct  limitation.  Such 
limitation  has  been  consequently  now  provided  with  i^ 
spect  to  claims  on  instruments  under  seal, — as  well  as  some 
other  cases,  not  embraced  by  the  statute  of  James.  For 
it  is  enacted  by  the  3  &  4  Will  IV.  c  42,  s.  3,  that  sD 
actions  of  debt  for  rent  upon  any  indenture  of  demise,  or 
of  covenant  or  debt  on  any  bond  or  other  spedaity,  and 
all  proceedings  on  recognizances, — shall  be  brought  wilhin 
twenty  years  after  the  cause  of  action  or  proceeding  ac* 
crued ;  and  that  all  actions  of  debt  upon  an  award,  (where 
the  submission  is  not  under  seal,)  or  for  a  copyhold  fine,  or 
for  an  escape,  or  money  levied  upon  anj  writ  of  fieri  fadoSf 
-Hshall  be  brought  within  eix  yesaB{q).  This  enactment  is 
subject  to  the  same  exception  as  that  of  the  statute  w 
James,  with  respect  to  any  person  who,  when  entitled 
to  sue,  is  under  disability — as  an  infant,  feme  covert,  or 
person  non  compos  (r) ;  and  also  to  a  proviso,  that  if  any 
acknowledgment  in  writing  be  signed  by  the  party  liable 
or  his  agent,  or  payment  or  satisfitction  made  in  part,  on 
account  of  any  arrears  of  principal  or  interest,  the  person 
entitied  to  the  action  may  bring  the  same  within  twenty 
years  after  such  acknowledgment^  payment  or  satis&c- 

(f )  There  are  aleo  enactments  of  (r)  In  the  c«es  in  which  •  P^' 

date  prior  to  this  statute,  fixing  six  riod  of  limitation  is  ftxed  ^  '  V. 

years  as  the  period  of  limitation  in  Will.  4,  e.  42,  s.  3,  «  absence  beyond 

certain  cases  not  provided  for  hy  aeas ''  of  the  party  entitled  to  *a^ 

the  statute  of  James.    See  4  Ann.  was  also  (by  sect.  4)  ta»de  a  ^ 

c.  16,  s.  17,  with  respect  to  the  re-  ability;  but   its  character  in  **• 

covery  of  teamen* t  waget;   and  65  respect,  has  now  been  aboliihed  ff 

Geo.  S,  c.  127,  s.  5,  with  respect  to  19  &  20  Vict.  c.  97,  s.  lOi 
the  recovery  of  the  value  rf^  titket. 
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tion  (s).  By  19  &  20  Vict.  c.  97,  s.  14,  however,  the 
same  provision  is  made  in  reference  to  this  statute  as 
in  reference  to  that  of  James,  viz.  that  where  there 
are  several  co-contractors  or  co-debtors,  none  of  them 
shall  lose  the  benefit  of  the  limitation,  by  reason  only 
of  payment  of  any  principal  or  interest  by  any  of  the 
others. 

3.  By  statute  31  Eliz.  o.  5,  all  suits  and  indictments  (l) 
upon  any  pentMl  siatutes,  where  the  forfeiture  is  to  the 
Crown  alone,  shall  be  prosecuted  within  two  years  from 
the  commission  of  the  offence ;  where  the  forfeiture  is  to 
a  common  informer  alone,  within  one  year(t<);  where 
to  the  Crown  and  a  common  informer  jointly,  then  by 
the  common  informer  within  one  year,  and  by  the  Crown 
within  two  years  after  that  year  is  expired.  But  this 
statute  did  not  extend  to  penal  actions  at  suit  of  the  party 
grieved;  and  therefore  by  3  &  4  WiH  lY.  c.  42,  s.  3, 
before  cited,  it  is  required  that  these  shall  be  brou^t 
within  two  years  after  the  offence  shall  have  been  com* 
mitted,  unless  the  particular  statute  which  creates  the  for- 
feiture shall  have  expressly  enacted  otherwise. 

4.  By  5  &  6  Vict  c*  97,  s.  5,  it  is  enacted,  that  the 
period  within  which  any  action  may  be  brought  for  any 
thing  done  under  the  authority,  or  in  pursuance,  of  any 
local  or  personal  act  of  parKament,  shall  be  two  years  ;  or 
in  case  of  continuing  damage,  then  one  year  after  such 
damage  shall  have  ceased(:p). 

(«)  8  &  4  Will.  4,  c.  42,  8.  5.  See  formations  for  offences  punishable 

Forsytb  «•  Bristow,  8  Excfa.  71  fi.  on  sinnmaiy  eoBvictkm  shall  be  laid 

(I)  This  statute  extended  also  to  within  #i>  emlemim  wmUk»  ipona  the 

all  k^orwMtitmM  upon  any  penal  sta-  time  when  the  matter  arase^  unless 

tutes ;  but  so  much  of  it  as  *'  relates  the  time  for  the  infermaUon  has  been 

to  the  time  limited  for  exhibiting  an  otherwise  specially  limited.  (See  Re 

information  for  a  forfeiture  upon  any  Edmondson,  17  Q.  B.  67.) 

penal  statute"  is  now  repealed  by  (»)  Chance «.  Adams,  1  Ld.Raym. 

11  fit  12  Vict.  C.48,  s.  86 ;  which  Act  78. 

also  provides  (sect.  11),  that  all  in-  («)  The  same  sectioa  repeals  also 
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5.  Lastly,  1>7  1 1  &  12  Vict.  c.  44,  s.  8,  it  is  provided,  that 
no  action  shall  be  brought  against  anj  justice  of  the  peace 
for  anything  done  in  the  execution  of  his  office,  unles 
commenced  within  six  calendar  months  after  the  act  com* 
mitted  (y). 

And  thus  much  of  the  law  of  limitation— whether  as  re- 
gards entry  or  distress  on  land  and  suits  for  recovery 
of  the  realty,  or  suits  not  brought  for  such  recovery- 
Between  which,  the  following  distinction  is  observable, 
—that,  as  regards  the  former,  the  statute  3  &  4  Will.  IV. 
c.  27,  has,  by  its  express  provision,  the  effect  of  extin- 
guishing the  right y  as  well  as  barring  the  remedy  (z); 
but,  as  regards  the  latter,  the  limitation  bars  the  remedy 
only.  So  that  though  I  can  bring  no  action  to  recover 
a  debt  on  contract,  after  the  expiration  of  the  limited 
period,  there  is  nothing  to  prevent  my  obtaining  pay- 
ment of  it  after  that  period,  through  the  medium  of  any 
Ken  that  I  may  hold  on  the  property  of  the  debtor  (a). 

We  may  also  remark  (in  conclusion),  with  respect  to 
actions  the  limitation  of  which  is  fixed  by  21  Jac  I.  c  16, 
or  by  3  &  4  Will.  IV.  c.  42, — that,  though  periods  are 
limited  within  which  the  action  shall  in  different  cases  be 
commenced,  yet  in  fevour  of  vigilant  plaintiffs,  the  law  pro- 
vides a  method  of  constantly  keeping  the  right  of  action 
alive  notwithstanding  any  lapse  of  time,  (or,  as  it  is  com- 
monly expressed,  of  saving  the  Statute  of  Limitation) ;  viz. 
by  suing  out  a  writ  of  summons,  and  getting  it  renewed 

any  enactment  by  wbich  any  other  See  24  Geo.  2,  c.  44,  s.  8 ;  8  Geo.  4, 

period  of  limitation,   in  any  such  c.  126,  a.  147  ;  7  &  8  Geo.  4,  c  31, 

case,  is  enacted.  ss.  8, 12 ;  5&6  Will.  4,  c.  50,  s.  109 ; 

(y)  There  are  similar  provisions  c.  76,  s.  188;  8  &  9  Vict  c.  118, 

contained  in  many  different  Acts,  s.  165;  9  &  10  Vict.  c.  95,  s.  188; 

with  respect  to  eonttahltt  and  other  11  &  12  Vict.  c.  6Zt  s.  189. 
public  officers  acting  in  execution  of  (a)  8  &  4  Will.  4,  c.  27,  s.  84. 

their  duties;  but  the  period  of  limi-  (a)  See  Higgins  v.  Scott,  2  B.  & 

tation  varies  in  the  different  cases.  Ad.  418. 
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every  six  months,— that  is,  impressed  by  the  proper  officer 
of  the  court,  with  a  seal  bearing  the  date  of  such  renewal. 
For  by  the  15  &  16  Vict.  c.  76,  s.  11,  such  writ  so  renewed, 
from  time  to  time,  will  suffice  continually  to  prevent  the 
operation  of  the  Statute  of  Limitation,  though  nothing 
fiulher  be  done  in  the  meantime  in  the  action. 


VOL.  III.  p  p 
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CHAPTER  X. 

OF  THE  PROCEEDINGS  IN  AN  ACTION. 


Under  the  head  of  redress  by  suit  in  courts,  we  have 
already,  in  preceding  pages,  turned  our  attention  to  that 
very  large  and  important  class  of  injuries  which  are  cog- 
nizable  in  the  courts  of  common  law,  and  to  the  remedy 
which  those  courts  afford  in  different  cases  by  action  («); 
— and  we  are  now  to  consider  the  manner  in  whicli 
that  remedy  by  action  is  pursued  and  applied,  and  the 
course  of  proceedings  which  it  involves.  But  as  some 
of  these  proceedings  are  of  a  nature  that,  according  to 
the  ordinary  practice  of  the  courts,  can  be  transacted 
only  during  the  particular  periods  of  the  year  called 
Terms,  it  will  be  convenient  to  advert  shordy  to  those 
forensic  seasons,  before  we  enter  on  the  main  business  o 
the  chapter. 

[The  Terms  are  supposed  by  Mr.  Selden(J)  to  haje 
been  instituted  by  William  the  Conqueror;  but  Sir  **• 
Spelman  hath  clearly  and  learnedly  shown,  that  they  ^c 
gradually  formed  from  the  canonical  constitutions  of  tne 
Church, — ^being  indeed  no  other  than  those  leisure  seasons 
of  the  year  which  were  not  occupied  by  the  gretkt  festijftw 
or  fests,  or  which  were  not  liable  to  the  general  avocati^^ 
of  rural  business.  Throughout  all  Christendom,  in  ^^ 
early  times,  the  whole  year  was  one  continual  Term  w 
hearing  and  deciding  causes.     For  the  Christian  Dft«g^ 

(a)  Vide  sup.  cc.  vii.,  viii.  (6)  Jan.  Ang.  L  2,  ••  9' 
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[trates,  to  distingaigh  themselYes  fix>m  the  heathens,  who 
were  extremely  superstitious  in  the  observation  of  their 
diegfagti  et  nrfasti,  went  into  a  contrary  extreme,  and  ad- 
ministered justice  upon  all  days  alike :  till  at  length  the 
Church  interposed,  and  exempted  certain  holy  seasons 
firom  being  profimed  by  the  tumult  of  forensic  litigations ; 
as  particularly  the  time  of  Advent  and  Christmas,  which 
gave  rise  to  the  winter  vacation ;  the  time  of  Lent  and 
Easter,  which  created  that  in  the  spring;  the  time  of  Pen- 
tecost, which  produced  llie  third;  and  the  long  vacation 
between  Midsummer  and  Michaelmas,  which  was  allowed 
for  the  haytime  and  harvest  All  Sundays  also,  and 
some  particular  festivals,  as  the  days  of  the  Purification, 
Ascension,  and  some  others,  were  included  in  the  same 
prohibition;  which  was  established  by  a  canon  of  the 
Church,  A.D.  517,  and  was  fortified  by  an  imperial  consti- 
tution of  the  younger  Theodosius,  comprised  in  the  Theo- 
dosian  code  (c). 

Afterwards,  when  our  own  legal  constitution  came  to 
be  settled,  the  commencement  and  duration  of  our  law 
Terms  were  appointed  with  an  eye  to  those  canonical  pro- 
hibitions; and  it  was  ordered  by  the  laws  of  King  Edward 
the  Con&8sor(£2),  that  fix>m  Advent  to  the  octave  of  the 
Epiphany,  horn  Septuagesima  to  the  octave  of  Easter, 
from  the  Ascension  to  liie  octave  of  Pentecost,  and  from 
three  in  the  afternoon  of  all  Saturdays,  till  Monday  moni' 
ing,  the  peace  of  God  and  of  holy  Church  shall  be  kept 
throughout  all  the  kingdom.  And  so  extravagant  was 
afterwards  llie  regard  that  was  paid  to  these  holy  times, 
that,  though  the  author  of  the  Mirrour  (e)  mentions  only 
one  vacation  of  any  considerable  length,— containing  the 
months  of  August  and  September, — yet  Britton  is  ex- 
press (/)  that  in  llie  reign  of  King  Edward  the  first,  no 

(e)  Spelman,  Of  tbe  Terms.  («)  Cap.  8,  8.  8. 

{d)  G.  8,  De  Temporibua  et  Die-  (/)  Cap.  63. 

bus  Pacia. 

pp2 
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[secular  pleas  could  be  held,  nor  any  man  sworn  on  th€ 
Evangelists,  in  the  times  of  Advent,  Lent,  Pentecost, 
harvest,  and  vintage,  the  days  of  the  great  litanies,  and 
all  solemn  festivals*  But  he  adds,  that  the  bishops  did 
nevertheless  grant  dispensations, — of  which  many  are  pre- 
served in  Rymer's  i^cecfera  (A),— that  assizes  and  juries 
might  be  taken  in  some  of  these  holy  seasons.  And  soon 
afterwards  a  general  dispensation  was  established  by  the 
statute  of  Westminster  the  first  (3  Edw.  I.  c.  51,)  which 
declares,  that  ^^  by  the  assent  of  all  the  prelates,  '^  assize  of 
*^  novel  disseisin,  mortancestoTy  and  darreign  presentment, 
*^  shall  be  taken  in  Advent,  Septuagesima  and  Lent ;  and 
^^  that  at  the  special  request  of  the  king  to  the  bishops.^ 
The  portions  of  time  that  were  not  included  within  these 
prohibited  seasons,  fell  naturally  into  a  fourfold  division  ; 
and,  from  some  festival  day  that  immediately  preceded 
their  commencement,  were  denominated  the  Terms  of  St 
Hilary,  of  Easter,  of  the  Holy  Trinity,  and  of  St.  Mi» 
chael;  which  Terms  have  been  since  regulated  and  abbre- 
viated by  several  acts  of  parliament  (t).]  Their  present 
regulation  depends  on  the  statute  11  Geo.  IV.  &  1 
WiU.  IV.  c.  70,  amended  by  1  Will.  IV.  c.  3. 

At  the  time  when  the  statute  11  Geo.  IV.  &  1  WilL  IV 
c.  70,  was  passed,  Michaelmas  Term  began  on  the  6th 
November,  and  ended  on  the  28th  of  the  same  month ; 
Hilary  Term  began  on  the  23rd  January,  and  ended  on 
the  12th  February,  unless  any  of  these  four  days  happened 
to  fall  on  a  Sunday — for  then  the  Term  began  or  ended 
on  the  day  following ;  Easter  Term  began  on  the  Wed- 
nesday fortnight  after  Easter  Simday,  and  ended  on  the 
Monday  three  weeks  afterwards;  Trinity  Term  on  the 
Friday  aft«r  Trinity  Sunday,  and  ended  on  the  Wednes- 
day fortnight  afl«r  it  began  {j).     Two  of  the  terms  thus 

(A)  Temp.  Hen.  8,  patnm.  Michadraas  Term,  by  16  Car.  1,  c.  6, 

(0  Prior  to  these  Acts,  Trinity  and  24  Geo.  2,  c.  48. 

Term,  in  particular,  had  been  regu-  U)  See    Christian's    Blackstone, 

lated   by  S2   Hen.  8,  c.  21 ;    and  vol  iii.  p.278. 
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depended  on  the  moveable  feasts  of  Easter  and  Trinity, 
which  was  attended  with  some  inconvenience.  But  by 
this  statute,  and  by  the  statute  1  Will.  IV.  c.  3,  they  are 
now  fixed  to  certain  periods ;  and  aU  the  four  Terms  are 
otherwise  newly  regulated ;  it  being  provided  that  Hilary 
Term  shall  begin  on  the  11th,  and  end  on  the  dlst 
January;  that  Easter  Term  shall  begin  on  the  15th  April, 
and  end  on  the  8th  May ;  that  Trinity  Term  shall  begin 
on  the  22nd  May,  and  end  on  the  12th  June ;  and  that 
Michaelmas  Term  shall  begin  on  the  2nd  November,  and 
end  on  the  25th.  And  it  is  further  enacted  (A),  that  if  the 
whole  or  any  number  of  the  days  intervening  between  the 
Thursday  before  and  the  Wednesday  next  after  Easter 
Day,  fall  within  Easter  Term,  there  are  to  be  no  sittings  in 
banc  (I)  on  any  of  such  intervening  days(m),  but  the  Term 
shall  be  prolonged,  and  continue  for  such  number  of  days 
of  business  as  shall  be  equal  to  the  number  of  the  inter* 
vening  days  before  mentioned,  exclusive  of  Easter  day ; 
and  the  commencement  of  the  ensuing  Trinity  Term  is  in 
such  case  to  be  postponed,  and  its  continuance  prolonged 
for  an  equal  number  of  days  of  business  (n).  And  fur- 
ther (o),  that  in  case  the  day  of  the  month  on  which  any 
term  is  to  end  shall  fall  on  a  Sunday,  the  Monday  next 
after  shall  be  deemed  to  be  the  last  day  of  the  Term.  The 
case  of  the  day  of  the  month  on  which  the  term  is  to 
begin  &Smg  on  a  Sunday,  is  not  provided  for  by  these 
Acts,  It  has  been  decided,  however,  that,  for  the  pur- 
pose of  computation,  the  Sunday  must  in  that  case  be  con- 
sidered as  the  first  day  of  the  Term ;  although,  as  the 
courts  do  not  sit,  no  judicial  act  can  be  done,  or  supposed 
to  be  done,  till  the  following  Monday  (p), 

(k)  11  Geo.  4  &  1  Will.  4,  c  70,  ntiinga  in  banc  upon  them.   (1  Will. 

8.  6.  4,  c  3|  8.  3.) 

(/)  Vide  sup.  p.  432.  (n)  See  Wright  r.  Lewis,  9  Dowl. 

(m)  Such    intervening   days  are  183;  Donnes  v.  Bostock,  ibid.  241. 
nevertheless  to  be  taken  as  a  part  (o)  1  Will.  4,  c.  3,  s.  3. 

of  the  Term,  though   there  are  no  (/>)  See  Doe  «.  Roe,  1  Dowl.  63. 


582  BOOK  y.— OF  GIYIL  IKJUBIES. 

With  respect  to  the  kind  of  proceedings  which  are  con- 
ducted exclufiiyely  in  Term,  we  maj  remark^  that  in  gene- 
ral all  mttings  iq  banc  are  of  that  character.     But  the 
sittings  in  the  courts  of  assize  and  nisi  prius  (q)  are  held 
for  the  most  part  in  Vacation ;  that  is,  during  the  inter- 
vals between  the  Terms :   and — ^with  the  exception  of  a 
reasonable  period  of  partial  recess^  viz.  from  10th  Au- 
gust to  24th  October  (r), — all  proceedings  taldng  place 
between  the  parties  or  their  attomies,  out  of  courts  that  is, 
not  in  the  actual  presence  of  the  judges,  may  usually  be 
transacted  during  the  same  intervals,  as  well  as  in  Term 
time(s);  and  by  17  &  18  Vict  o.  125,  s.  95,  the  courts 
may  now  (where  they  find  it  expedient  for  the  despatch  d 
business),  hold  sittings  in  banc,  or  for  trial  of  issues  in 
fiust,  at  any  time  either  in  Term  or  Vacation,  not  Ming 
within  the  period  of  recess  above  mentioned  (t).    And  so 
much  with  respect  to  Terms — the  explanation  of  which 
seemed  a  necessary  introduction  to  the  proper  subject 
of  the  chapter,  viz.,  the  proceedings  in  an  action,  to  which 
we  are  now  to  invite  the  reader's  attention. 

[The  most  natural  and  perspicuous  way  of  considenng 
the  proceedings  in  an  action,  vriU  be  to  puxsue  the  order 

(q)  Vide  sup.  pp.  4S],  432.  ▼aeation,  could  not  compel  thede- 

(r)  Reg.  GeD.  H.  T.  1853,  (Pr.)  fendant  to  plead  antU  the  lutae- 

r.  9.    As  to  the  kolidayt  allowed  in  qaent  term :  and  a  party  obfctiniiV 

the  common  law  courts  and  offices,  a  Terdict  in  vacation,  on  Ae  critl  of 

see  8  &  4  Will  4,  c.  42,  s.  43 ;  Reg.  any  issue,  or  any  inquisitioD  of  di- 

Gen.  H.T.  1853,  (Pr.)  r.  178.  mages,  had  also  to  wait  io  ef«(7 

(«)  Tlie  practice  on  this  subject  case  until  the  term  next  follo«i°<' 

was  formerly  very  different.      All  before  he  could  sign  final  judgmest, 

writs  must  have  been  made  return*  or  take  out  execution.     (^^  ^ 

able  in  term;   every  pleading  and  Second  Report  of  the  Common  U« 

every  entry  of  judgment,  even  when  Commissioners  appointed  in  1^' 

in  fact  delivered  or  entered  in  vaca-  p.  28.) 

tion,  must  always  have  been  intituled  (0  See  Tabor  v.  Edward,  3  C  ]>• 

of  some  antecedent  term ;  the  plain-  (N.  S.)  64. 
tiff,  though  at  liberty  to  declare  in 
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[and  method  wherem  the  proceedings  themselves  follow 
each  other^  rather  than  to  distract  and  subdivide  the  sub- 
ject bj  any  more  logical  analysis.]  And  the  regular  and 
orderly  parts  of  a  suit  at  law  are  these :  I.  The  process ; 
II.  The  pleadings;  III.  The  trial  and  evidence;  lY.  The 
judgment ;  V.  The  proceedings  in  error  (where  the  judg- 
ment is  supposed  to  be  erroneous) ;  Y I.  The  execution. 

I.  To  begin^  then^  with  the  process : — 

The  first  object  in  an  action^  is  to  procure  the  defendant's 
appearance;  in  order  that  he  may  have  an  opportunity  of 
being  informed  of  the  plaLntiff's  demand  or  complaint^  and 
of  encountering  it  in  such  manner  as  he  may  think  fit. 
The  term  appearancey  (whether  applied  to  plaintiff  or  de- 
fendant,) has  reference  to  an  antient  state  of  practice,  by 
which  the  litigant  parties  personally,  or  by  their  respective 
attomies,  actually  confronted  each  other  in  open  court. 
But  their  appearance  has  for  centuries  past  ceased  to  be 
an  actual  one ;  and  as  regards  the  plaintiff,  no  particular 
form  is  now  used  in  substitution  for  it ;  but  as  regards  the 
defendant,  the  form  is  observed  of  his  delivering  to  the 
proper  officer  of  the  court,  a  memorandum  importing  either 
that  he  appears  in  person,  or  that  some  attorney,  whose 
name  is  given,  appears  on  his  behalf — ^a  practice  that 
obviously  secures  the  important  object,  of  protecting  de- 
fendants fix)m  the  danger  of  having  a  judgment  obtained 
against  them  by  surprise.  This  appearance  is  previously 
commanded  by  a  writ,  (or  mandate  from  the  sovereign,) 
which  is  termed,  in  technical  language,  the  process  in  the 
action. 

The  process  in  antient  times  comprised  a  variety  of 
different  writs,  of  diflferent  degrees  of  stringency,  issued 
consecutively  upon  each  other,  where  the  first  for  any 
reason  failed  to  be  effectual  («).    But  it  always  began  with 

(«)  All  these  writs  fell  under  the  ginal  writ,  were  also  called  the  meme 
commoD  term  of  the  process  /  and  proeett, — to  distinguish  them  from 
those  subsequent  to  the  first  or  ori-      the  original  writ,  and  also  from  writs 
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an  original  writ ;  which  was  an  instnunent  issued  out  of 
Chancery^  in  the  name  of  the  sovereign^  under  the  Great 
Seal,  (instead  of  being  merely  under  the  seal  of  the  court 
of  common  law  itself,  as  was  usual  with  other  process,) 
commanding  the  sheriff  to  require  the  defendant  to  appear 
in  the  court  of  conunon  law,  to  answer  to  some  particular 
cause  of  action  in  the  writ  set  forth.     This  mode  of  com- 
mencing a  suit,  was  antiently  in  universal  use,  and  is  a 
practice  of  remote  antiquity.     We  may  also  take  occasion 
to  remark  here,  that  great  technical  importance  was  at- 
tached to  a  writ  of  this  description.     For  as  it  had  consti- 
tuted fix)m  time  immemorial  the  first  step  in  the  suit,  and 
always  set  forth,  (in  general  or  special  terms  according  to 
the  nature  of  the  case,)  the  circumstances  upon  which  the 
suit  was  founded,  it  had  incidentally  the  efiect  of  defining 
the  scope  and  niunber  of  our  legal  remedies  themselves;  it 
being  held  that  no  action  would  lie  unless  the  case  was  one 
for  which  a  precedent  could  be  found,  in  the  Register  of 
j  Original  Writs.     Thus  the  law  of  writs,  (that  is,  of  original 

writs,)  became  in  effect  identical  with  that  of  actions;  and 
the  same  remedy  was  described  indifferently  as  a  lorit  of 
trespass,  (for  example,)  or  of  dower, — or  an  action  of  ties* 
pass,  or  of  dower.  In  course  of  time,  however,  new  modes 
of  commencement  were  devised,  by  connivance  of  the  judges, 
in  order  to  avoid  the  expense  of  an  original  writ,  (for  which 
a  fine  or  fee,  of  considerable  amount,  was  in  many  cases 
payable  to  the  crown);  and  with  the  view,  also,  of  enahlio? 
j  the  Courts  of  Queen's  Bench  and  Exchequer  to  efiect  that 

I  encroachment  or  usurpation  on  the  jurisdiction  of  the 

Common  Pleas,  to  which  we  referred  in  a  former  part  of 
this  volume  (2r).  We  shall  not  encumber  our  text  'w^th 
any  attempt  to  explain  the  nature  of  these  devices,  or  the 
manner  in  which  they  severally  operated,  which  are  noi^ 
become  matters  of  mere  curiosity.  It  will  suffice  to 
say  that  they  had  the  effect  of  irregularly  introducing,  '^^ 

of   execution,  which  were  termed  («)  Vide  sup.pp.  406,n.(«)t  *1^» 

final  process,  n.  (A)- 
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each  of  the  three  courts^  the  use  of  a  variety  of  writs  of 
different  descriptions  by  way  of  altematiyes  for  the  antient 
course  of  suing  out  an  original  writ  under  the  Great  Seal; 
and  that  the  result  of  this  was^  at  lengthy  to  involve  the 
first  stages  of  the  suit  in  great  and  unnecessary  complexity. 
The  Commissioners  appointed  in  1828  for  inquiry  into  the 
coturse  of  proceedings  at  common  law,  having  been  conse- 
quently led  to  recommend  the  adoption  of  a  simple  and 
more  uniform  system  {a\  an  act  of  parliament  was  even- 
tually passed  for  the  purpose  (ft). 

But  this  system,  though  unquestionably  comprising  many 
capital  improvements,  has  latterly  been  thought  to  have 
been  too  moderate  and  cautious  in  its  deviations  from  the 
antient  course ;  and  has  therefore  been  itself  amended  (at 
the  suggestion  of  a  succeeding  commission),  by  the  15  & 
16  Vict.  c.  76  (called  the  Common  Law  Procedure  Act, 
1852);  and  Airther  amendments  have  now  been  recently 
made  by  17  &  18  Vict.  c.  125,  (called  the  Common  Law 
Procedure  Act,  1854,)  and  by  23  &  24  Vict  c.  126— 
called  the  Common  Law  Procedure  Act,  1860(c). 

According  to  the  method  of  proceeding  established  by 
these  Acts, — which  in  part  retain,  and  in  many  important 
respects  innovate  upon,  the  antecedent  practice  (rf), — all 
actions  are  to  be  commenced  by  a  writ  of  summons  in 

(a)  See  the  First  Report  of  the  tine  of  Lancaster ;  and  to  the  Court 
Common  Law  Commissioners,  ap-  of  Pleas  in  the  county  palatine  of 
pointed  in  1828.  Durham.    (See  15  &  16  Vict  c.  76, 

(b)  2  Will.  4,  c.  89.  as.  228,  229  ;  17  &  18  Vict.  c.  125, 

(c)  The  provisiona  of  these  Acto  ss.  100,  105 ;  28  &  24  Vict  c.  126, 
apply  in  general,  not  only  to  the  ss.  40,  44. ) 

superior  courts  of  the  common  law  (</)  The  practice  of  the  superior 

at  Westminster ;  but  to  all  courts  of  courts  of  common  law  is  now  mainly 

record    in    England  or  Wales,  to  governed  by  these  Acts,  and  by  such 

which  the  Crown,  by  order  in  coun-  General  Rules  as  the  courts  have 

cil,  may,  from  time  to  time,  think  hitherto  made  thereon;    viz.  Reg. 

proper  to  apply  the  same.     They  Gen.  Hil.  T.  1858 ;  Mich.  V.  1854  s 

also  apply  in  general  to  the  Court  of  £.  T.  1855 ;   M.  T.  1855  ;    £.  T. 

Common  Picas  in  the  county  pala-  1856  $    £.  T.  1857 ;   M.  T.  1857 ; 
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a  preflcribed  fonn  {e\ — viz.^  by  a  writ  iwued  in  die  queen's 
name,  out  of  the  court  in  which  the  action  ib  brought, 
directed  to  the  intended  defendant,  describing  him  as  of 
the  county  and  place  where  he  iis  supposed  to  reside  or  be, 
and  commanding  him  to  cause  an  appear€tnee,  (a  term 
abready  explamed,)  to  be  entered  for  him  in  that  court, 
in  an  action  at  the  suit  of  the  plaintiff,  within  eight  days 
after  the  writ  shall  be  served  upon  him,  the  defend* 
ant(/).  It  is  also  to  be  indorsed  with  the  name  and 
place  of  abode  of  the  plaintiff's  attorney;  and,  where  he  is 
agent  for  another  attorney  in  the  country,  with  the  name 
and  place  of  abode  of  ihe  latter;  or  if  no  attorney  is 
employed,  then  with  a  memorandum  that  it  has  been  sued 
out  by  the  plaintiff  in  person,  mentioning  particularly  his 
place  of  residence  (g).  Moreover,  if  it  be  for  payment  of 
any  debt,  the  amount  of  the  debt  and  costs  claimed  is  to 
be  indorsed,  with  a  notice  that  if  the  amount  be  paid  to 
the  plaintiff  or  his  attorney  within  £>ur  days  firom  ikt 


H.  T.  1858;  E.  T.  1858;  H.  T. 
1862.  It  alio  dependi,  however, 
io  part,  on  2  WilL  4,  c.  89,  3  &  4 
Will.  4,  c  67,  and  1  &  2  Vict  c. 
110;  for  where  these  have  been 
neither  repealed  nor  altered  by  the 
Common  Law  Procedure  Acta  or 
by  other  statutes,  their  provisions 
are  still  in  force.  And  the  prac- 
tice also  in  part  depends  on  the 
immemorial  usag^e  of  the  courts, 
upon  points  which  none  of  these 
Acts  or  General  Rules  affect. 

(«)  In  the  case  of  ^eetwtentt  a 
special  writ  of  summons  is  provided 
by  15  &  16  Vict  c.  76,  differing  in 
some  respects  from  the  ordinary  one 
referred  to  in  the  text,  the  fonn  of 
which  is  given  in  Sched.  A.  of  that 
Act  And  until  very  recently,  the 
real  actions  of  dowtr  and  quart  im-' 
pedit  were  commenced  by  original 


writ;  but  this  is  now  altered  by 
28  &  24  Vict  c.  126,  s.  26,  ss  to 
the  effect  of  which,  vide  post,  c.  xi. 
Also,  in  the  particular  case  of  an 
action  on  a  hiU  of  exchange  or  pro- 
mietory  note, — ^if  commenced  within 
six  months  after  it  baa  become  pay- 
able,— the  plaintiff  may  by  18  &  19 
Vict  c.  67,  proceed  nmmarilff,  in 
the  manner  described  sup.  vol.  n* 
p.  117,  n.  (6) ;  and  the  writ  of  sam- 
mons  will,  in  that  case,  deviate  from 
the  ordinary  form,  and  warn  the  de- 
fendant that  the  plaintiff  may  pro- 
ceed to  judgment  and  execatioo, 
unless  the  defendant  shall  •ht^ 
leave  to  appear,  and  appear,  within 
twelve  da3rs  after  service. 

(/)  See  15  &  16  Vict  c  76,  s.  J, 
sched.  (A.) 

(g)  15  &  16  Vict  c.  76,  8. 6. 
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aervioe,  furdier  prooeedinga  will  be  stayed  (A).  And  it  is 
in  the  option  also  of  the  plaLatiff,  in  any  case  where  his 
claim  is  for  a  debt^  or  liquidated  sum  of  money  (with  or 
without  interest)  arising  upon  a  contract  express  or  implied, 
and  the  defendant  resides  within  the  jurisdiction  of  the  court, 
to  make  a  «p«da/ indorsement  of  Ihe  particulars  of  the  claim, 
in  such  summary  form  as  the  15  &  16  Vict.  c.  76  pre- 
scribes (i). 

In  suing  out  the  writ  core  must  be  taken  that  it  is  be« 
tween  the  prop^  parties ;  in  other  words,  that  it  should 
purport  to  be  a  writ  between  such  persons  as,  according  to 
the  form  of  action  meant  to  be  pursued,  ought  to  be  re- 
speotiiYelj  plaintiff  or  plaintifls,  defendant  or  defendants ; 
as  to  which  the  rule  is  that  all  such  persons,  and  on  the 
other  hand,  no  other  such  person,  should  be  joined  (A). 

This  writ  remains  in  force  for  six  calendar  months ;  at  any 
tune  before  the  expiration  of  which,  supposing  the  writ  not 


(A)  15  ft  16  Vict  c.  76,  s.  8. 
The  defendant  is  at  liberty,  how- 
ever, notwithstanding  such  payment, 
to  have  the  costs  taxed  f  and  if  more 
than  one- sixth  is  disallowed,  the 
plaintiff's  attorney  will  have  to  pay 
thecostsof  taxation.  (Ibid.)  With 
respect  to  the  indorsements  men- 
tioned in  the  text,  it  is  to  be  ob- 
served that  their  omission  does  not 
render  the  writ  twd.  It  is  only  an 
irregularity,  rendering  the  writ  liable 
to  be  set  aside  or  amended.  (Ibid, 
sect.  20.) 

(0  15  fr  16  Vict.  c.  76.  s.  25. 
See  the  fonn  of  such  special  indorse- 
ment, ibid,  sched.  (A. )»  No.  4.  The 
cases  in  which  this  special  indorse- 
ment may  be  made,  are  thus  exem- 
plified in  the  Act  (s.  25) :  <*  a  bill  of 
exchange,  promissory  note  or  cheque, 
or  other  simple  contract  debt,  or  on 
a  bond  or  contract  under  seal  for 
payment  of  a  liquidated  amount  of 


money,  or  on  a  statute  where  the 
sum  sought  to  be  recovered  is  a 
fixed  sum  of  money,  or  in  the  nature 
of  a  debt,  or  on  a  guarantee,  (whe- 
ther under  seal,  or  not,)  where  the 
claim  against  the  principal  is  in 
respect  of  such  debt  or  liquidated 
demand,  bill,  cheque  or  note.**  As 
to  the  construction  of  this  provision, 
see  Rogers  01  Hunt,  10  Ezch.  474 1 
Rodway  «.  Lucas,  ibid.  665, 

(k)  A  wrong  joinder  of  parties 
was  formerly,  in  almost  every  case, 
a  ground  for  fiital  objection,  9a  the 
suit  proceeded.  But  it  is  now  pro- 
vided by  28  &  24  Vict.  c.  126,  s.  19, 
that  the  Joinder  qf  too  manffplaint^e 
shall  not  be  fatal,  but  judgment 
may  be  given  in  fhvour  of  one  or 
more  of  them,  though  the  defendant 
will  on  the  other  hand  be  entiUed* 
though  unsuccessful,  to  his  costs 
occasioned  by  such  joinder. 
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to  have  been  yet  served,  it  maj be  renewed(in  order  to  keep 
the  suit  alive)  for  a  similar  period ;  and  such  renewal  may 
be  repeated  as  often  as  there  may  be  occasion^  all  renewals 
being  effected  by  the  simple  method  of  procuring  a  sCmnp 
to  be  impressed  upon  it  by  the  proper  officer(m).  One  or 
more  concurrent  writs  may  also  be  issued  at  any  time  within 
the  first  six  months,  and  will  remain  in  force  to  the  end 
of  that  period,  and  are  capable,  like  the  primary  one,  of 
being  renewed ;  these  being  in  the  same  form  with  the  pri- 
mary one,  except  that  they  have  the  word  **  concurrent" 
impressed  upon  them  by  the  proper  officer  (n), — and  being 
intended  for  the  convenience  of  the  plaintifi^  who,  in  the 
case  of  joint  defendants  residing  in  different  places^  or  of  a 
sole  defendant  whose  residence  is  unknown^  may  wish  to 
be  supplied  with  several  writs  of  the  same  tenor,  with  a 
view  to  contemporaneous  service,  or  attempts  at  service,  in 
different  localities  (o). 

The  writ,  either  primary  or  concurrent,  (duly  renewed, 
if  renewal  has  become  necessary,)  must  not  only  be  served, 
but  the  service  of  it  must,  (where  practicable,)  be  a  per- 
sonal one  (p) ;  that  is,  a  copy  of  it  must  be  left  with  the 
defendant  in  person,  showing  him  at  the  same  time  the 
writ  itself,  if  he  so  requires  (y).  But  if  personal  service 
should  be  found  impracticable,  then  the  plaintiff  is  entitled 

(«)  15  &  16  Vict  c  76,  8.  11.  potation  aggregate,  it  may  be  serwrf 

(See  Black  v.  Green,  15  C.  B.  262.)  on  the  mayor  or  other  head  officer, 

The  stamp  should  bear  upon  it  the  or  on  the  town  clerk,  clerk,  trea- 

date  of  the  renewal.  surer,  or  secretary  of  the  corporation. 

(n)    Ibid.  sect.  9.      The  stamp  If  against  the  inhabiunts  of  a  hnn- 

fthould  bear  upon  it    the  daU  of  dred  or  other  like  district,  on  the 

issuing  the  concurrent  writ.  high  constable  or  one  of  the  high 

(o)  By  15  &  16  Vict  c.  76,  s.  14,  constables.     If  against  the  inhabif- 

the  writ  of  summons  may  be  served  ants  of  any  franchise,  liberty,  citft 

in  any  county.  town  or  place  not  being  part  of  a 

(  p)  Ibid,  sect  17.  hundred  or  other  like  district,  oo 

{q)  As  to  what  amounts  to  per-  some  peace  ofRcer  thereof.     I^^^" 

sonal   service,  see  Goggs  v.   Lord  sect  16.     (See  Walton  v,  UnivC**^ 

Huntingtower,  12  Mee.  &  W.  503  ;  Salvage  Company,   16  Mee.  &  ^' 

Christmas  v.  Eicke,  6  D.  &  L.  40.  438.) 
If  the  writ  be  issued  against  a  cor- 
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to  apply  to  the  court  out  of  which  the  writ  isgued,  or 
to  a  judge^  for  an  order  that  he  should  be  at  liberty  to  pro- 
ceed as  if  personal  service  had  been  effected ;  and  such 
order^  (subject  to  any  condition  that  the  circumstances 
may  seem  to  require^)  the  court  or  judge  is  empowered 
accordingly  to  make^ — on  being  satisfied  that  reasonable 
efforts  have  been  used  to  effect  personal  service^  and  either 
that  the  writ  has  come  to  the  defendant's  knowledge,  or 
that  he  wilfully  evades  the  service  of  the  same^  and  has  not 
appeared  thereto  (r). 

Supposing  personal  service  to  be  edited,  and  no  ap- 
pearance to  be  entered  by  the  defendant  pursuant  to  the 
exigency  of  the  writ,— or  supposing  an  order  dispensing 
with  personal  service  to  be  obtained,  and  no  appearance 
entered, — then,  in  either  case,  if  the  writ  has  a  special 
indorsement  of  particularsy  (which  it  will  be  recollected 
can  only  be  if  the  claim  is  for  a  debt  or  liquidated  sum 
of  money,)  the  plaintiff  is  entitled  to  sign  final  judgment 
forthwith,  as  for  want  of  appearance  (s).     And  this  judg- 


(r)  15  &  16  Vict.  c.  76,  8.  17. 
See  Kitchin  v.  Wilson,  4  C.  B. 
(N.  S.)  483;  Davies  v.  Westmacott, 
7  C.  B.  (N.  8.)  829. 

(*)  16  &  16  Vict.  c.  76,  8.  27. 
Prior  to  this  enactment  it  was  an 
invariable  rule  in  every  personal 
action,  that,  until  the  defendant 
had  appeared^  no  judgment  in  the 
action  could  in  any  case  be  awarded. 
But  if  he  failed  to  appear  after  a 
persona]  service  had  been  effected, 
the  plaintiff  might  cause  an  ap- 
pearance to  be  entered  for  him, 
(commonly  known  as  an  appearance 
tee,  «/a/.,  it  having  been  authorized 
by  12  Geo.  1,  c.  29) ;  and  where  a 
personal  service  had  proved  imprac- 
ticable, the  plaintiff  might  obtain 
leave  to  take  out  a  writ  of  ditlringas 
against  his  goods  and  chattels ;  and 
where  the  defendant  had  no  goods 
capable  of  being  seized,  and  was 


returned  non  est  inventus,  the  plain- 
tiff might  resort  to  process  of  out- 
lawry against  him.  If  the  defendant, 
after  being  duly  exacted  and  ffnt' 
claimed  under  this  process,  became 
an  outlaw,  all  property  that  he  might 
have  was  forfeited  and  seized  into 
the  hands  of  the  Crown;  but  the 
Court  of  Exchequer  would  make  an 
order  to  apply  it  in  satisfaction  of 
the  plaintiff's  claim.  As  judgrment 
may  now  be  signed  /or  want  qf 
appearance,  process  of  outlawry  in 
the  case  above  described  is  no 
longer  necessary ;  (see  15  &  16 
Vict.  c.  76,  8.  24;}  but  this  process 
is  also  competent  to  the  plaintiff, 
where,  qfter  judgment,  defendant  is 
returned  non  est  inventus  to  a  writ 
of  capias  ad  sati^aeiendum  issued 
against  him :  and  in  this  case,  it  is 
a  process  still  in  use. 
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ment  may  be  for  any  sum  not  exceeding  the  sum  indoned 
on  the  writ,  together  with  interest  at  the  rate  specified, 
(if  any,)  to  the  date  of  the  judgment;  and  witli  a  regu- 
lated sum  for  costs:  or  if  the  plaintiff  be  not  content  wiA 
the  r^plated  costs,  then  such  amount  of  costs  as  the  comt 
shall  tax  in  the  particular  case  ($). 

But  where,  on  the  other  hand,  an  appearance  is  dnfy 
entered  by  the  defendant  pursuant  to  the  writ,  the  phintiff 
is,  of  course,  not  entitled  to  sign  judgment.  In  sacfa  casCi 
(or  if  the  writ  was  not  specially  indorsed,)  his  coarse  is  to 
declare;  that  is,  to  make  a  written  statement,  according  to 
a  prescribed  form,  of  the  nature  of  the  claim  or  comprint 
on  which  the  action  is  founded  (t).  And  as  the  declara- 
tion is  the  first  of  a  series  of  mutual  allegations  which  the 
parties  are  allowed  to  interchange  with  the  view  to  the 
development  of  the  point  in  controversy  between  tbem, 
(which  allegations  are  technically  called  pleadings^  we 
have  thus  arrived  at  the  second  stage  of  the  suit. 

We  must  revert,  however,  to  the  subject  of  process  in 
order  to  observe,  that  the  account  above  given  of  it  always 
supposes  the  defendant  to  reside  within  the  jurisdiction  of 
the  court  When  he  resides  out  of  it  («)  there  is  some 
variation.     The  time  for  appearance  in  sudi  case, — instead 

(«)   16  &  16  Vict  c.  76,  8.  27.  (0  15  &  16  Vict,  c  76*  ■•  21 

(As  to  inUrest  in  such  cases,  see  The  declaration  and  all  the  nb- 

Rodway  v.  Lucas,  10  Ezch.  Q^i\  sequent  pleadings  are  in  genenl 

and  as  to  cotU,  Reg.  Gen.  HiL  T.  delivered  out  of  court*  between  the 

1858,   £.  T.  1857.)      Under  such  parties  or  their  attornies ;  but  where 

circumstancesi  however,  the  defend-  the  defendant  makes  de&ul(  in  sp- 

ant  may,  even  after  final  judgment  pearance,  the  declaration  is  not  lo 

has  been  signed,  be  let  in  to  de-  delivered,  but  Jiled  in  the  prop^ 

fend,    upon    an    application   sup-  office  of  the  court.    See  Lusb'i  P'* 

ported  by  satisfactory  affidavits,  ac  p.  297,  2nd  ed. 

counting  for   the   non-appearance,  (u)  The  Act  of  15  &  16  ^^  ^ 

and  disclosing  a  defence  upon  the  76,  here  adds  the  words,  "  in  ^1 

merits.  (15  &  16  Vict.  c.  76,  s.  27.)  place  except  in  Scotland  or  Ik- 

As  to  this  application,  see  Whiley  land."    (Sect.  18.) 
e.  Whiley,  4  C.B.(N.S.)  653. 
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of  a  fixed  number  of  eight  days, — is  regulated  by  the 
distance,  fix>m  England,  of  the  place  where  he  resides; 
and  the  court  or  judge,  upon  being  satisfied  that  there  is  a 
cause  of  action  which  arose  within  the  jurisdiction,  or  in 
respect  of  a  breach  of  a  contract  made  within  the  juris- 
diction (or),  and  that  the  writ  was  personally  served,  (or 
that  reasonable  efforts  were  made  to  do  so,)  and  that  it 
came  to  the  defendant's  knowledge,  and  that  either  he  wil- 
fully neglects  to  appear,  or  is  living  out  of  the  jurisdiction 
ia  order  to  delay  his  creditors, — may  direct  firom  time  to 
time  that  the  plaintiff  shall  be  at  liberty  to  proceed  in  the 
action,  in  such  manner,  and  subject  to  such  conditions,  as 
seem  fit.  In  this  case,  too,  no  special  indorsement  of  par^ 
ticulars  is  used ;  and  though  where  the  writ  is  fi^r  payment 
of  any  debt,  it  should  be  indorsed  with  the  amount  of  the 
debt  and  costs  claimed,  in  like  manner  as  if  the  defendant 
resided  within  the  jurisdiction ;  yet  the  time  limited  for 
payment  should  not  be  confined  to  the  ordinary  period  of 
fi>ur  days,  but  extended  to  the  same  period  as  is  limited 
by  the  writ  for  appearance  (y).  The  plaintiff  also  camiot 
in  such  case  obtain  judgment  for  want  of  appearance,  with- 
out first  giving  proof,  in  such  manner  as  the  Act  specifies, 
of  the  amount  of  the  debt  or  damages  sustained  (0).  In 
addition  to  which,  it  is  to  be  observed,  that,  supposing  the 
defendant  to  be  not  only  resident  abroad,  but  a  foreigner, 
he  is  to  be  served  not  with  the  writ  itself,  but  with  a  notice 
of  it  explanatory  of  the  proceedings,  in  such  form  as  in  the 
Act  set  forth  (a). 

It  will  also  be  proper  to  advert  here  to  a  collateral  inci- 
dent, which  may  occur  in  the  case  of  a  defendant  resident 
within  the  jurisdiction,  at  the  time  that  the  writ  issues,  but 

(x)  See  Green  v.  BraddyU,  1  H.  (s)  Ibid.  s.  18,  sched.  (A.)»  No. 

&  N.  69 ;  Binet  v.  Picot,  4  H.  &  N.  2. 

S65.  (a)  Ibid.  a.  19,  ached.  (A.),  No. 

(y)  15  &  16  Vict.  e.  76,  ■.  18,  8.    See  Ingate  v.  Lloyd  Austriaco, 

ached.  (A.),  No.  2.  4  C.  B.  (N.  S.)  704. 
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suspected  of  an  intention  to  abscond  from  the  realm,  in 
order  to  place  his  person  and  property  out  of  reach,  and 
consequently  to  render  any  judgment  that  may  be  ulti- 
mately obtained  against  him  fruitless.     Under  such  circum- 
stances,  if  the  plaintiff  can  show  upon  affidavit,  to  the 
satis&ction  of  a  judge  of  one  of  the  superior  courts,  that 
he  has  a  cause  of  action  against  any  defendant  to  tlie 
amount  of  20Z.  or  upwards,  or  has  sustained  damage  to 
that  amount,  and  that  there  is  probable  cause  for  believing 
that  such  defendant  is  about  to  quit  England^ — the  jadge 
will  make  an  order  that  the  defendant  be  held  to  bail  for 
such  sum  (not  exceeding  the  amount  of  the  debt  or  dar 
mages),  as  shall  appear  expedient  (c).     This  order  may 
be  made  at  any  time  between  the  commencement  of  the 
action  and  final  judgment :  and  having  obtained  it,  the 
plaintiff  is  at  liberty  to  sue  out  a  writ  of  capias  ad  respon- 
dendum^ directing  the  sheriff  to  arrest  the  defendant ;  who 
remains  in  custody  on  such  arrest,  imtil  he  shall  have 
either  given  a  bail  bond  to  the  sheriff,  with  reasonable 
sureties  (rf),  or  made  a  deposit  of  the  amount  fer  which  the 
arrest  was  ordered,  together  with  lOi  for  costs  (e).    The 
object  both  of  bail  bond  and  deposit,  is  to  afford  secunty 
to  the  plaintiff,  that  afterwards,  viz.,  within  eight  days 
inclusive  from  the  arrest  (/),  the  defendant  sh^  pu*  ^ 
special  bail  to  the  action :  that  is,  procure  two  responsibk 
persons,  (being  either  housekeepers  or  freeholders,)  to  enter 
into  a  recognizance,  engaging  that  in  the  event  oi  p^  * 

(c)  1  &  2  Vict  c.  110,  8.  8.    As  to  bail  are  made  by  Reg.  Gen.  Hil. 

to  an  order  to  hold  to  bail,  see  the  T.  1858,  (Pr.)  r.  81—111,  I^^'  '^^' 

following  cases :  Gibson  v.  Spalding,  184. 

11  Mee.  &  W.  178;  Arkenheim  v.  {d)   As  to  proceedings  H^ 

Colegrave,  18  Mee.   &    W.  620  j  the  bail,  see  Bette  v.  Smyth,  2  ^  ». 

Daniels    o.    Fielding;    Graham  ».  118  ;  17  &  18  Vict.  c.  125.  s.  90. 
Sandrienelli ;    Talbot  v.  Bulkeley,  («)  1  &  2  VicL  c.  HO,  s.  5-7- 

16  Mee.  &  W.  191,  200;  Hargreaves  See  Welchman  v.  Sturgis,  6  D.&  I" 

©.  Hayes,  5  Ell.  &  Bl.  272 ;  Bums  789. 

V,  Chapman,  5  C.  B.  (N.  S.)  481 ;  (/)  See  Lush,  Pr.  p.  538,  2n<i 

Stein  V,  Valkenhuysen,  1  £11.  BL  ed. 
&  Ell.  65.     Various  provisions  as 
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ment  being  given  against  him^  he  shall  either  pay  the 
debt,  (or  damages)  and  costs ;  or  render  himself  to  prison 
in  satisfaction  thereof;  or  that  they  will  themselves  make 
payment  thereof  on  his  behalf  (^).  But  it  is  now  time  to 
return  to  the  progress  of  the  suit. 

II.  We  resume,  therefore,  secondly,  the  consideration  of 
the  pleadings.  By  the  15  &  16  Vict.  c.  76,— the  statute 
which  has  chiefly  amended  the  course  of  the  process, — 
great  alteration  also  has  been  introduced  into  the  course 
of  the  pleadings  (A) ;  the  object  of  the  reform  being  to 
establish  a  new  or  amended  method  built  on  the  old 
foundations,  but  with  an  improved  design  as  regards  the 
objects  of  simplicity  and  despatch. 

The  general  result  contemplated  by  the  present  method, 
(entirely  following  in  this  respect  the  method  which  it  sup- 
planted,) is  the  development  of  the  point  in  controversy 
between  the  parties,  in  order  that  if  it  should  turn  out  to 
be  matter  of  law,  it  may  be  referred  to  the  decision  of  the 
judges  of  the  coiul ;  or  if  matter  of  &ct,  to  trial  by  jury, 

{g)  As  to  taking  special  bail,  see  ing  of  this  Act,  the  pleadings  were 

4  Will.  &  M.  c.  4.   It  is  provided  by  of  a  highly  artificial  character,  and 

14  &  15  Vict.  c.  52  (called  "  The  had  been  elaborated    by  the  care 

Absconding  Debtors' Arrest  Act"),  of  judges  and  practitioners  during 

in  aid  of  the  proceeding  by  eapUu  many  successive  centuries,  into    a 

above  described,  that  the  creditor  regular    system   or    science  called 

may,   even    before    any    action    is  pleading,  or  more  popularly  special 

brought,  apply   to  a  commissioner  pleading ^  which  constituted  a  dis- 

in    bankruptcy,   or    a   judge  of  a  tinct  branch  of  the  law,  with  trea- 

county  court,  for  a  warrant  to  arrest ;  tises  and  professors  of  its  own.     It 

and  that  any  arrest  thereon  shall  be  was  a  system  highly  rated  by  our 

considered  as  an  arrest  under  the  antient  lawyers,  and  had  at  least 

capias   to  be  subsequently  issued*  the  merit  of  developing  the  point 

(As  to  this  statute,  see  Masters  v.  in   controversy,   with    the    severest 

Johnson,  8  Exch.  63;  Eld  v,  Vero,  precision.      But  its  strictness  and 

ibid.  655 ;  Warden  v.  Stone,  7  Ell.  subtlety  were  a  frequent  subject  of 

&  Bl.  603.)  complaint;   and  one  object  of  the 

(A)  From  a  period  of  very  remote  15  &  16  Vict,  c  76,  was  to  relax  and 

antiquity  down  to  the  time  of  pass-  simplify  its  rules. 

VOL.  III.  Q  Q 
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or  such  other  method  as  the  law  may  have  provided  for 
the  trial  of  a  question  of  that  particular  kind.  When  this 
result  is  attained,  the  parties  are  said  to  he  at  issue,  (ai 
exitum,)  or  at  the  end  of  their  pleading ;  and  the  emerffnA 
question  itself  is  termed  the  issue ;  and,  according  to  tie 
nature  of  the  case,  may  turn  out  to  be  either  an  issus  » 
law  or  an  issue  in  fact 

The  manner  in  which  the  parties  are  thus  brought  to 
issue,  remains  also  in  substance  the  same  as  formerit, 
though  in  many  respects  simplified.  A  general  idea  of  it 
may  be  obtained  from  the  following  explanations. 

First,  we  may  remark,  that  the  pleadings  or  mutual  aUe- 
gations  are  always  to  consist  of  matter  oi  fact,  and  « 
fact  only — for  all  matters  of  law  are  judicially  noticed  by 
the  court,  and  supposed  to  be  known  by  the  adverse  part)'' 
also,  or  to  the  pleader  who  conducts  the  altercation  for 
him :  and  therefore  the  allegations  on  either  side,  oi  the 
fiwjts  respectively  relied  upon,  will  always  suffice  to  de- 
velope  the  legal  positions  which  apply  to  the  case  between 
the  parties,  and  the  question  or  questions  of  law,  (if  a^J'^ 
which  are  in  dispute  between  them.     It  is  also  a  rule  o 
the  same  general  nature,  that,  in  their  allegation  of  fcctjtfie 
pleaders  are  to  abstain  firom  any  statement  of  the  evia^ 
by  which  the  fiwjt  is  to  be  established;  for  matter  of  evi- 
dence, though  essential  for  the  consideration  of  the  jwrf, 
by  whom  the  issue  or  question  of  fact  is  to  be  *"^' 
superfluous  so  far  as  the  object  of  pleading  is  concem  j 
— which  is  merely  to  ascertain  whether  the  question  ^ 
matter  of  fiust  or  matter  of  law,  and  if  the  former,  to 
velope  it  in  a  shape  sufficiently  precise  to  show  its  ge^^ 
nature  and  import— but  not  to  determine  on  which  side 
the  question  the  truth  lies,  that  being  the  province,  not 
pleading,  but  of  trial 

These  principles  being  premised,  we  may  proceed 
general  examination  of  the  nature  and  order  oi  the  pi^ 
ings  themselves. 
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The  first  of  these  is  the  declaration  (narratio).     This,  as 

well  as  every  subsequent  pleading,  is  to  be  intituled  of  the 

proper  court,  and  of  the  daj  of  the  month  and  year  when 

pleaded (i).    At  the  commencement  also  of  the  declaration, 

and  in  the  margin  of  it,  is  always  to  be  inserted  some 

county,  called  the  venue  in  the  action ;  the  object  of  its 

insertion  being  to  show  in  what  county  the  plaintiff  lays  the 

action;  that  is,  proposes  to  have  the  action  tried,  in  the 

event  of  arrival  at  an  issue  in  fiwjt  to  be  tried  by  jury.     In 

local  actions,  the  venue  must  be  alleged  according  to  the 

truth  of  the  &ct ;  in  transitory  ones,  the  plaintiff  may  lay 

the  action  in  what  county  he  pleases,  subject  to  the  right 

'  of  the  defendant  to  apply  to  have  the  venue  changed  {j) ; 

which  alteration  will  in  general   be  ordered   upon  affi- 

'  davit  that  the  cause  of  action  arose  wholly  in  some  other 

^  county  (A);  though  the  plaintiff  has,  on  the  other  hand, 

^  the  opportunity  of  opposing  such  order,  by  showing  that 

evidence  material  to  the  support  of  his  case  arose  in  the 

coimty  where  the  venue  is  laid  (/).     The  declaration  then 

'  proceeds  to  allege,  in  short  and  precise  terms,  the  circum- 

i  stances    of  the  plaintiff's  complaint,  so  as  to  show  him 

entitled  to  maintain  one  of  these  forms  of  action  to  which 

we  formerly  had  occasion  to  advert  (m);  and  concludes 

(0  16  &  16  Vict.  c.  76,  8.  6^  ibid.  388. 

(i)  As  to  the  distinction  between  (m)  Vide  sup.  pp.  47 5 — 478.  Ex- 
local  and  transitory  actions,  vide  amples  of  the  manner  in  which  some 
sup.  p.  479.  of  the  more  ordinary  causes  of  ac* 

(k)  No  venue  shall  be  changed  tion  may  be  stated  are  given  in  15 

without  special  order  of  the  court  &  16  Vict,  c  76,  sched.  (B.)     It 

or  a  judge,  except  by  consent.  (Reg.  is  to  be   observed  that  where  the 

Gen.  Hil.  T.  1853,  Pr.  r.  18.)  declaration   is  for  a  debt  or  liqui- 

(/)  As  to  the  present  practice  in  dated    demand,    and    no   "  special 

changing  venue,  see  De  RoUischild  indorsement  "   was  upon  the  writ 

V,  Shilston,  8  Exch.  603 ;  Begg  v.  of  summons,  the  practice  requires 

Forbes,  13  C.  B.  614 ;  Hellewell  v.  that  there  should  be  delivered  col- 

Hobson,8  C.  B.(N.  S.)76l;  Purie  laterally  with  the  declaration,  and 

V.  Hopwood,  7  C.  B.  (N.  S.)  835 ;  at  the  same  time  with  it,  the  par- 

Fluester  o.  McClelland,  8  C.  B.  (N.  ticukirt    rf  the   plaint\ff*»    dmand, 

S.)  357 ;  Schuster  v.  Wheelwright,  containing  a  more  detailed  account 

QQ2 
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with  an  allegation  of  the  sum  he  claims  from  the  defend- 
ant (o). 

After  the  plaintiff  has  delivered  his  declaration^  it  is  the 
defendant's  turn  to  consider  in  what  manner  it  shall  be 
encountered ;  and  he  is  to  address  himself  to  this  subject 
in  the  following  manner.     If  the  matter  it  contains^  appear 
on  the  face  of  it  substantiallj  insufficient,  in  point  of  law, 
to  entitle  the  plaintiff  to  the  redress  he  claims,  the  defend- 
ant's course  is  to  demur ;  that  is,  to  deliver  a  written  fermula, 
called  a  demurrer y  (finom  demorariy)  importing  that  he  denies 
the  sufficiency,  and  will  wait  the  judgment  of  the  court 
whether  he  is  bound  to  answer  (p).    If,  on  the  other  hand, 
the  plaintiff's  statement  appears  ex  facie  sufficient  in  point 
of  law,  the  defendant's  course  is  to  plead;  that  is,  to  de- 
liver a  plea;  the  general  object  of  which,  is  to  make  answer 
in  point  of  fact  to  the  declaration.     If  he  neither  demur? 
nor  pleads  within  the  time  allowed  by  the  practice  of  the 


of  the  nature  and  amount  of  his 
claim.  (Reg.  Gen.  Hil.  T.  1853, 
Pr.  IT.  19,  20.)  But  where  there 
has  heen  a  special  indorsement  of 
particulars  on  the  writ  of  summons, 
no  other  particulars  than  those  so 
indorsed  are  required.  (15  St  16 
Vict  c.  76,  s.  25.) 

(o)  15  &  16  Vict.  c.  76,  s.  59.  If 
however  the  action  be  brought  to 
recover  tpecifie  goods,  the  declaration 
concludes  with  claiming  their  return 
or  their  value,  together  with  some 
sum  for  their  detention.  (Ibid.) 
And  if  the  action  be  dower  or  quare 
impedit,  then  with  claiming  the  land, 
or  to  be  permitted  to  present.  In 
ejectment  (as  we  shall  see  hereafter) 
there  is  no  declaration  or  other 
pleadings. 

(p)  A  demurrer  must  be  in  the 
form  prescribed  by  15  &  16  Vict, 
c.  76,  s.  89.     It  was  formerly  either 


genertU  or  speeialy  that  is,  it  either 
objected  in  general  terms  only,  or 
set  forth  a  particular  objectioii. 
And  by  27  Eliz.  c.  5,  and  4  Aon. 
c.  16,  it  was  provided,  that  all  ob- 
jections of  mere  form  were  to  be 
raised  in  the  shape  of  special,  and 
not  of  general,  demurrer.  But  now 
by  15  &  16  Vict.  c.  76,  a.  51.  no 
pleading  shall  be  deemed  insufficient 
for  any  defect  which  could  thereto- 
fore only  be  objected  to  by  special 
demurrer.  It  may  be  observed  (and 
the  remark  applies  to  the  pleadings 
in  the  action  generally,  and  not  to 
the  declaration  exclusively),  that  if 
any  pleading  be  so  framed  as  to  pre- 
judice, embarrass,  or  delay  the  fair 
trial  of  the  action,  the  opposite  party 
may  apply  to  the  court,  or  a  judge, 
to  strike  out  or  amend  such  plead- 
ing.   (Ibid.  sect.  52.) 
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court  for  that  purpose,  the  plaintiff  will  be  entitled  to  sign 
judgment  against  him  as  for  default  of  plea  (9). 

The  plea  may  be  either  dilatory  or  peremptory.  Dila- 
tory pleas, — ^which  by  statute  4  Ann.  c.  16,  cannot  be  re- 
ceived unless  supported  by  affidavit  of  their  truth  (r), — are 
founded  on  some  matter  of  &ct  not  connected  with  the 
merits  of  the  case,  but  such  as  may  exist  without  impeach- 
ing the  right  of  action  itself;  and  are  either  pleas  to  the 
jurisdiction^  showing  that  by  reason  of  some  matter  therein 
stated,  the  case  is  not  within  the  jurisdiction  of  the  court ; 
or  pleas  of  suspension,  showing  some  matter  of  temporary 
incapacity  to  proceed  with  the  suit ;  or  pleas  in  abatement^ 
showing  some  matter  for  abating  or  quashing  the  declara- 
tion. The  effect  of  such  a  dilatory  plea  is,  that,  if  suc- 
cessfiil,  it  defeats  the  particular  action,  leaving  the  plaintiff 
at  liberty  to  commence  another  in  a  better  form,  if  the  case 
should  be  such  as  to  admit  of  an  amendment  of  that  de- 
scription («).  On  the  other  hand,  peremptory  pleas,  (more 
usually  called  pleas  in  boTy)  are  founded  on  some  matter 
tending  to  impeach  the  right  of  action  itself;  and  their 
effect  consequently  is  to  defeat  the  plaintiff's  claim  alto- 
gether. 

Pleas  in  bar  are  subject  also  to  various  divisions.  For, 
first,  they  comprise  the  class  of  general  issues,  which  are 
denials  of  the  whole  matter  in  the  declaration,  or  at  least 
of  the  principal  fact  upon  which  it  is  founded, — as,  in 
trespass  or  trespass  on  the  case,  that  the  defendant  is  not 

(9)  The  usual  time  allowed  for  of  a  necessary  party  as  defendant, 

pleading  in  bar  is  eight  days  (15  &  were    till    lately    among  the  most 

16  Vict.  c.  76,  8.  63);  for  pleading  frequent  instances  of  dilatory  pleas; 

a  dilatory  plea  four  days  only.    As  but  the  temptation  to  a  vexatious 

to  judgment  in  default  of  plea,  see  use  of  them  is  now  much  diminished 

Lush,  Pr.  p.  317,  2nd  edit  by  the  effect  of  certain  enactments. 

(r)  Tliis  affidavit  may  be  waived  See  as  to  the  former,  8  &  4  WilL  4, 

by  the  plaintiff.     (Graham  p.  Ingle-  c.  42,  s.  11  ;  as  to  the  latter,  sect  8 

by,  4  Exch.  651.)  of  the  same  statute;  and  15  &  16 

(«)  Pleas  oi  misnomer  of  the  plain-  Vict.  c.  76,  ss.  38,  39. 
tiff  or  defendant,  and  of  nonjoinder 
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guiUy  (t) ;  in  debt  on  bond  or  other  deed,  that  it  is  wA 
his  deed;  in  other  cases  of  debt,  that   he  never  teas  a- 
debted  as  alleged ;  in  assumpsit,  that  he  did  mot  pnmm 
as  alleged  ;'—yf\ri\Q  all  other  pleas  in  bar  are  distinguidied 
from   the   general  issues,  hj  the  term    of  special  pkes. 
Again,  pleas  in  bar  are  distinguished  from  each  other,  ac- 
cording to  their  subject  matter,  as  pleas  injustificatioRiiv 
excuse,)  and  pleas  in  discharge.     A  plea  in  justification  or 
excuse,  is  one  that  tends  to  show  that  there  was  never  any 
right  of  action ; — as  where  in  trespass  for  assault  and  bat- 
tery, the  defendant  pleads  son  assault  demesne,  viz.  that  it 
was  the  plaintiff's  own  original  assault ;  or  in  an  acti<xi  on 
the  case  for  slander,  that  the  words,  alleged  to  have  been 
spoken  of  the  plaintiff,  are  true.     But  pleas  in  dischaige 
are  those  which  show  that  the  cause   of  action,  though 
once  existing,  has  been  barred  by  matter  subsequent;  as 
bj  payment,  or  release,  or  accord  and  satis&ction,  or  by 
a  statute  of  limitation,  or  a  setoff  {u)i  which  last  ocean 
where  the  plaintiff  sues  for  a  debt,  and   the  defendant 
alleges  a  reciprocal  debt  due  to  him  from  the  plaintiff, 
and  claims  to  have  it  allowed  by  way  of  discharge  fro® 
the  action,  either  wholly  or  in  part,  as  the  case  may  be(*)» 
With  respect  to  all  pleas  in  bar,  however,  it  is  a  ftnda- 
mental  rule,  that  they  must  either  traverse  (y),-"that  is. 

(0  As  to  the  plea  of  "  not  guilty"  though  one  or  more  of  them  u  i"* 

by  statute,  tee  Edwtrda  v.  Hodges,  properly  joined. 

16  C.  B.  477.  («)  Examples  of  the  proper  otf- 

(«)  This  plea  of  set-off  answers  ner  of  pleading  different  pleti  vt 

very   nearly  to  the  eomptnsatio  or  given  in  the  15  Si  16  Viet.  c.  7 » 

•toppage  of  the  civil  law.    (Ff.  16,  tched.  (B.):  where  may  be  ^ 

2t  1.)     It  was  not  allowed  at  the  most  of  the  general  iasuei,  sod  »« 

common  law,  but  is  given  by  2  Geo.  most  ordinary  pleas   and   replied' 

2,  c.  22,  s.  IS,  and  8  Geo.  2,  c.  24.  tions. 

As  to  particulars  of  set-off  see  Reg.  (y)  It  is  provided  by  1^  ^  '^ 

Gen.  Hil.  T.  1868,  (Pr.)  r.  19.    By  Vict.  c.  76,  ss.  76—79,  '*  thsi  «  ^^ 

23  ft  24  Vict  c.  126,  s.  20,  a  de-  **  fendant  may  either  traverse  ge"^ 

fendant  may  have  the  benefit  of  a  "  rally  such  of  the  (acts  coouisw 

set*off,  by  proving  that  all  the  plain-  "  in  the  declaration  as  mig^'  ^^ 

tiflfs  named  are  indebted    to  him,  **  been  denied  by  any  one  plosi  ^ 
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deny, — the  matter  of  &ct  in  the  declaration,  or  confess  and 
avoid  it ;  that  is,  admitting  it  to  be  trae,  show  some  new 
matter  of  &ct  tending  to  obviate  or  take  off  its  legal 
effect  (z).  Thus,  the  general  issue  of  not  guilty y  in  an 
action  for  assault  and  battery,  denies  the  act  of  violence 
alleged ;  while,  on  the  other  hand,  the  plea  oison  assault 
demesne,  in  the  same  action,  confesses  that  act,  but  avoids 
it  by  showing  circumstances  of  excuse  or  justification. 
So  in  an  action  for  money  payable  for  goods  bargained 
and  sold  by  the  plaintiff  to  the  defendant,  the  general 
issue  of  never  indebted  traverses  the  bargain  and  sale; 
a  plea  of  payment  confesses  both,  but  avoids  them  by 
showing  matter  of  discharge.  And  a  plea  that  does  not 
conform  to  this  rule,  wiU  in  general  be  insufficient  in  sub- 
stance, 80  as  to  entitle  the  defendant  to  demur.  Yet  to 
this  rule  there  are  some  exceptions.  Thus  the  defendant, 
in  an  action  for  a  debt  or  liquidated  demand,  may  avail 
himself  of  a  plea  of  tender  ;  that  is,  he  may  plead  that  he 
has  been  always  ready  to  pay  the  debt  demanded,  and 
before  the  commencement  of  the  action  tendered   it  to 


"  may  select  and  traverse  separately  on  the  Common  law  courts  to  take 

**  any  material  allegation  in  the  de-  notice  of  the  doctrines  of  Equity,  it 

"  claration,  although  it  might  have  is  provided,  that  in  any  cause  in 

*'  heen  included  in  a  general  tra-  which,  if  judgment  were  obtained 

"  verse."      Also,  *'  that  a  plaintiff  against    the    defendant,  he    would 

"  shall  be  at  liberty  to  traverse  the  be  entitled  upon  equitabU  grounds 

**  whole  of  any  plea  or  subsequent  to  relief,  he  may  plead  the  facts, 

"  pleading  of  the  defendant  by  a  which  entitle  him   to  such  relief, 

**  general  denial,  or,  admitting  some  by  way  of  defence ;  and  such  plea 

"  part  or  parts  thereof,  to  deny  all  shall  begin  with  the  words,   "  For 

"  the  rest ;  or  to  deny  any  one  or  defence  on  equitable  grounds,"  or 

**  more  allegations."      Also,  *'  that  words  to  the  like  effect  (17  &  18 

"  a  defendant  shall  be  at  liberty  in  VicL  c.  126,  s.  83.)    This  enact- 

*'  like  manner  to  deny  the  whole  or  ment,   however,  is  qualified  by  a 

"  part  of  a  replication  or  subsequent  proviso  enabling  the  court,  under 

**  pleading  of  the  plaintiff."  circumstances,  to  strike  out  such 

(s)  It  will  be  proper  to   notice  plea;  as  to  which  vide  post,  p.  601, 

here  that  by  a  recent  alteration  of  n.  (e). 
a  very  remarkable  kind,  as  calling 
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the  plaintifF,  and  now  brings  it  into  court,  readj  to  be 
paid  to  him ;— or  he  may,  in  most  actions,  resort  to  a  pies 
of  payment  of  money  into  court ;  viz.  that  he  brings  a  cer- 
tain Slim  of  money  into  court,  ready  to  be  paid  to  tk 
plaintiff,  and  that  it  is  enough  to  satisfy  the  plaintiff's 
claim  (a);  or  in  any  action,  he  may  have  occasion  to 
plead  by  way  of  estoppel  (b) ;  as  that  the  plaintiff  ought 
not  to  be  permitted  to  make  a  particular  allegation,  be- 
cause he  has  formerly  done  some  solemn  act,  (as  by  deed 
under  his  hand  and  seal,)  involying  an  assertion  to  the  con- 
trary. As  to  all  which  pleas,  it  is  evident  that  they  are  in 
the  nature  of  exceptions  to  the  general  rule  above  stated. 
For  in  the  two  first,  (admitting,  as  they  do,  the  right  of 
action,)  there  is  a  confession,  without  avoidance ;  and  in 
the  last,  there  is  neither  traverse,  confession,  nor  avoid- 
ance (c). 

by  leave  of  the  court  or  ajiKfee.  do 
the  tame  in  an  action  on  a  bond  fa 
payment  of  money,  or  for  dttMidng 
plaintiff's  goods. 

(6)  As  to  estoppel,  vide  sup.  vol 
I.  p.  488,  n.  (<f). 

(c)  At  the  time  of  passing  lb* 
Common  Law  Procedure  Act,  lS5i 
(16  &  16  Vict,  c  76.)  it  was  a"*^ 
that  the  defendant  could  not  ^etd 
tpeeiaUtf  such   matter  as  amoauted 
in  effect  to  the  general  iasac,  but 
must  plead    the    general  !«•»«  " 
terms;    it  being   esseotiai   to  *« 
nature  of  a  special  (or  affirmatitc) 
plea,  that  the  matter  of  it  should  he 
such  as  to  give  mjw  coUwr  to  the 
plaintiff's   claim,— so  that  a  p»e* 
that  gave  no  colour  ought  to  be  by 
way  of  traverse.     Thus,  ifi  »»  •" 
action  of  trespass,  the  defeodMOt's 
case  was  that  he  claimed  by  f«o"' 
ment  with  livery  from  A.,  by  force 
of  which  he  entered  on  the  lands  » 
question,   he  could   not  plead  die 


(a)  The  effect  of  this  plea  (as  to 
which,  see  3  &  4  Will.  4,  c.  42,  s.  21 ; 
15  &  16  Vict.  c.  76,  SB.  71,  72; 
23  &  24  Vict  c.  126,  ss.  23—25), 
is,  that  it  puta  the  plaintiff  to  the 
alternative  of  either  accepting  the 
proposed  sum,  or  proceeding  at 
his  peril  so  far  as  future  costs  are 
concerned.  (See  Reg.  Gen.  Hil.  T. 
1853,  Pr.  r.  12.)  But  it  is  not 
allowed  in  actions  for  assault  and 
battery,  false  imprisonment,  libel, 
(except  in  the  particular  case  men- 
tioned, sup.  p.  496,)  slander,  mali- 
cious arrest  or  prosecution,  or  de- 
bauching the  plaintiff's  daughter 
or  servant.  And  where  it  is  pleaded 
only  by  one  of  several  defendants, 
the  leave  of  the  court  or  judge  must 
be  obtained.  By  a  recent  enact- 
ment (23  &  24  Vict  c.  126,  ss.  23, 
24),  the  plaintiff  may  pay  money 
into  court  in  replevin.  And  by 
another  enactment  under  sect.  25  of 
the   same  statute,   defendant  may, 
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The  plea  being  delivered,  it  is  then  to  be  encountered 
by  the  plaintiff,  upon  peril  that  if  he  fiiil  to  do  so  within 
the  proper  period,  the  defendant  is  entitled  to  sign  judg- 
ment by  de&ult  (rf).  In  encountering  the  plea,  the  plain- 
tiff is  put  to  the  same  alternative  as  the  defendant  was 
with  regard  to  the  declaration,  of  demurring  for  substan- 
tial insufficiency  in  law,  or  pleading  some  matter  of 
fact  (e).     If  the  plaintiff  pleads,  he  is  said  to  reply ^  which 


matter  in  that  form,  because  it  would 
amount  to  a  plea  of  not  guilty  of 
the  trespass ;  and  he  was  therefore 
obliged  to  plead  not  guilty.  This 
rule,  however,  might  be  evaded  by 
etprestly  giving  colour  to  the  piain- 
tifT.  Thus,  in  the  case  supposed, 
the  defendant,  after  setting  forth  his 
own  title  by  feoffment  with  livery, 
might  proceed  to  allege,  (by  a  mere 
fiction,)  that  the  plaintiff  claiming 
by  colour  of  a  prior  deed  of  feoff- 
ment without  livery,  entered ;  upon 
whom  he  entered ;  and  might  thus 
refer  to  the  judgment  of  the  court 
which  of  the  two  titles  was  the  best. 
For  colour  thus  expretsly  given  cured 
the  want  of  implied  colour,  which 
would  otherwise  have  vitiated  the 
plea.  All  this  subtlety  however, 
(though  curious  as  illustrating  the 
close  logic  applied,  in  antient  times, 
to  the  subject  of  pleading,)  is  now 
very  properly  set  aside ;  for  by 
15  &  16  Vict  c.  76,  8.  64,  colour, 
(that  is,  express  colour,)  shall  no 
longer  be  necessary  in  any  pleading. 
How  far  tbe  rule  itself  that  express 
colour  was  intended  to  evade,  (viz., 
that  prohibitory  of  a  special  plea 
amounting  to  the  general  issue,) 
has  been  affected  by  the  Act,  does 
not  distinctly  appear. 

{d)  The  plaintiff  must,  as  a  gene- 
ral rule,  reply  within /our  days  after 
notice  to  reply  has  been  delivered 


to  him  by  the  defendant    (15  &  16 
Vict  c.  76,8.53.) 

{e)  By  a  provision  analogous  to 
that  already  noticed,  sup.  p.  599,  n.(s), 
it  is  recently  provided,  by  17  &  IS 
Vict  c.  125,  s.  85,  that  the  plaintiff 
may  reply,  in  answer  to  any  plea  of 
the  defendant,  facts  which  avoid 
such  plea  upon  equitable  grounds, 
and  such  replication  shall  begin 
with  the  words,  '*For  replication 
"  on  equitable  grounds,*'  or  words 
to  the  like  effect  But  both  enact- 
ments are  subject  (by  sect  86)  to 
the  following  proviso,  "  that  in  case 
*'  it  shall  appear  to  the  court,  or 
*•  any  judge  thereof,  that  any  such 
**  equitable  plea,  or  equitable  repli. 
*'  cation,  cannot  be  dealt  with  by  a 
"  court  of  law,  so  as  to  do^  justice 
**  between  the  parties,  it  shall  be 
**  lawful  for  such  court  or  judge,  to 
*<  order  the  same  to  be  struck  out, 
"  on  such  terms  as  to  costs  and 
"  otherwise,  as  to  such  court  or 
"judge  may  seem  reasonable." 
Upon  the  construction  and  effect 
of  the  enactments  here  in  question, 
see  (amongst  others)  the  following 
cases:  Mines  Royal  Societies  v. 
Magnay.  10  Exch.  489;  Wodeliouse 
V.  Farebrother,  5  Ell.  &  B1,  277 ; 
Vorley  v,  Barrett,  1  C.  B.  (N.  S.) 
225 J  Flight©.  Gray,  8  C.  B.  (N.S.) 
320 :  De  Pothonier  v.  De  Maltos,  1 
Ell.  Bl.  &  Ell.  461. 
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he  does  by  deKvering  a  replication;  and  to  this  also  the 
same  alternative  applies  that  was  before  noticed  in  the 
case  of  the  plea^  viz.  that  it  must  either  traverse  the  last 
pleading,  or  confess  and  avoid  it  (/).  But  here  also,  as 
in  the  case  of  the  plea,  may  occur  an  occasional  exception 
to  the  regular  course ;  for  the  plaintiff  may  sometimes 
find  it  expedient  to  reply  by  way  of  estoppel  (g)  ; — or,  in 
other  cases,  to  reply  by  way  of  new  assignmentp  that  is,  to 
allege  that  he  brought  his  action  not  for  the  cause  sup- 
posed by  the  defendant,  but  for  some  other  cause,  to  which 
the  plea  at  present  pleaded  has  no  appKcation ;  a  species 
of  reply  which,  like  the  estoppel,  neither  confesses  nor 
denies  the  matter  of  the  plea,  its  true  drift  being  to  show 
that  the  plea  is  irrelevant,  or  beside  the  mark  (A).  But 
in  general,  the  replication  is  subject,  (as  before  stated,)  to 
the  alternative  of  traverse,  or  confession  and  avoidance ; 
and  upon  the  same  principles  are  constructed  all  the  subse- 
quent allegations  that  may  occur  on  either  side,  until  the 
pleading  is  exhausted  (t).  These  we  shall  accordingly 
particularize  no  fiirther,  except  by  remarking  that  to  the 
replication,  the  defendant  may  rejoin,  or  deliver  an  answer 
called  a  rejoinder;  that  the  plaintiff  may  answer  the  re- 
joinder, by  a  surrejoinder ;  that  the  defendant  may  upon 
that,  deliver  a  rebutter  ;  and  that  this  may  be  followed  by 
A  surrebutter,  on  the  part  of  the  plaintiff;  but  beyond  a  sur- 
rebutter the  pleadings  seldom  happen  to  extend ;  and  after 

(/)  Inthecase,howeyer,ofthere.  one  new  aasignment  only,  shall  be 

plication  or  other  subsequent  plead-  pleaded  to  any  number  of  pleas  to 

ing,  a  traverse  is  not  now  required  the  same  cause  of  action, 
to  be  in  terms.     For  by  16-&16  Vict.  (t)  We  may  remark  here,  that  as 

c.  76,  s.  79,  either  party  may  plead  some  security  for  the  regular  and 

in  answer  to  the  plea  or  subsequent  proper  construction  of  the  pleadings, 

pleading  of  his  adversary,  that  he  the  pleas,  &c.  (with  certain  excep. 

joins  issiie  thereon ;  and  this  shall  be  tions,)  were  formerly  required  to  be 

deemed  to  be  a  denial  of  the  sub-  under  the  signature  of  counsel.   But 

stance  of  the  plea  or  other  subse-  now  by  15  &  16  Vict.  c.  76,  s.  S5, 

quent  pleading,  and  an  issue  thereon.  such  signature  shall  not  be  required 

(g)  Vide  sup.  p.  600.  to  any  pleading. 

(h)  By  15  &  16  Vict.  c.  76,  s.  87, 
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that  stage,  thej  are  not  distinguished  by  any  separate 
denomination  (J). 

To  the  whole  of  this  series  applies  the  general  rule,  that 
neither  party  can  desert  or  [vary  from  the  title  or  defence, 
which  he  has  once  insisted  on.  For  this,  (which  is  called 
a  departure  in  pleading,)  might  occasion  endless  altercatipn. 
Therefore  the  replication  must  support  the  declaration,  and 
the  rejoinder  must  support  the  plea,  without  departing  out 
of  it.  As  in  the  case  of  pleading  no  award  made,  in  con- 
sequence of  a  bond  of  arbitration,  to  which  the  plaintiff 
replies,  setting  forth  an  actual  award ;  now  the  defendant 
cannot  rejoin  that  he  hath  performed  this  award,  for  such 
rejoinder  would  be  an  entire  departure  from  his  original 
plea ;  which  alleged  that  no  such  award  was  made  (A).] 

At  some  stage  of  this  series,  more  or  less  remote,  it  is 
obyious  that  the  parties  will  necessarily  be  brought  to  issue; 
for  as  the  allegation  of  new  matter  cannot  be  interminable, 
(particularly  where  no  departure  is  allowed,)  they  must  at 
length  arrive,  either  at  some  exception,  by  way  of  de- 
murrer, to  the  sufficiency  of  the  last  pleading  in  point  of 
substance, — which  is  an  issue  in  law;  or  at  the  denial  on 
one  side,  of  some  matter  of  &ct  alleged  on  the  other, — 
which  is  an  issue  in  fact.  And,  in  either  case,  the  attain- 
ment of  this  result  is  marked,  by  the  delivery  to  the  party 
demurring  or  traversing,  on  the  part  of  his  adversary,  an 
appropriate  formula,  called  a,  joinder  in  demurrer y  where 
the  issue  is  in  law, — and  a,  joinder  of  issue^  where  the  issue 
is  in  fiujt  (J). 

The  case,  however,  is  occasionally  such  as  to  give  rise  to 

(J)  Blackstone  remarks  (vol.  iii.  emburau  and  delay  the  fair  trial  of 

p.  810),  that  these  pleas,  replica-  the  action,  would  be  liable  to  be 

tions,  &c.  answer  to  the  excepHo,  re-  struck  out  or  amended  under  the 

plktUio,  duplicaiio,  triplicatio,  qua-  62nd  section, 

dripHeeUio,  of  the  Roman  law,  and  (/)  The  proper  formula  in  either 

cites  Inst.,  lib.  4,  tit.  14.  case  will  be  found  in  16  &  16  Vict. 

(k)  It  does  not  distinctly  appear  o.  76,  ss.  79,  89.    The  party  de- 

how  far  the  Act  15  &  16  Vict  c.  76,  murring  may  give  notice  to  join  in 

affects  the  rule  as  to  dtparturg.     It  demurrer,  in  four  days,  otherwise 

would  seem,  however,  that  a  plead-  judgment.    (Reg.  Oen.  Hil.  T.  186S, 

ing  violating  the  rule,  as  tending  to  Pr.  r.  14.) 
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a  new  series  of  pleading,  before  the  ultimate  issue  between 
the  parties  is  attained*  For  [it  may  sometimes  happen, 
that  after  the  defendant  has  pleaded,  nay,  even  after  issue 
joined,  there  may  have  arisen  some  new  matter,  which  it  is 
proper  for  the  defendant  to  plead ;  as  that  the  plaintiff  has 
given  the  defendant  a  release,  and  the  like.  Here^  if  the 
defendant  takes  advantage  of  this  new  matter  as  early  as 
he  possibly  can,  he  is  permitted  to  plead  it,  by  what  is  called 
a  plea  puis  darrein  continuance  (m).  For  it  would  be  unjust 
to  exclude  him  from  the  benefit  of  this  new  defence,  which 
it  was  not  in  his  power  to  make  when  he  pleaded  the 
former  (n).]  But  in  order  to  do  this,  he  necessarily  relin- 
quishes the  former  defence,  and  pleads  the  new  matter  by 
way  of  substitution  for  it ;  to  which  the  plaintiff  replies. 
And  an  issue  in  law  or  fact  is  thus  ultimately  obtained  upon 
the  plea  puis  darrein  continuancCy  according  to  the  principles 
already  explained  with  respect  to  that  originally  pleaded. 

With  a  view  to  clearness  of  statement,  we  have  hitherto 
supposed  the  declaration  to  comprise  only  a  single  matter 
of  demand  or  complaint,  and  the  plea  only  a  single  matter 
of  defence ;  and  the  same  character  of  unity  to  pervade  the 
whole  course  of  the  pleading.  But  it  is  necessary  here  to 
remark,  that  the  plaintiff  may  have  occasion  to  bring  for- 
ward several  distinct  matters  of  demand  or  complaint ;  and 
that  in  that  case  he  is  allowed  to  insert  them  in  the  decla- 
ration cumulatively, — provided  they  are  not  claims  in  dif- 
ferent rights,  or  between  different  parties  (o), — in  the  form 

(m)  It  18  so  called  because  pleaded  days  next  before  the  pleading  of  the 

since  the  last  adjournment;  for  the  same, — unless  the  court  or  a  judge 

a4Joumment8  of  the  court  were  for.  shall  otherwise  order, 

merly  called  eoniinuancet.    By  the  («)  S  Bl.  Com.  31 «. 

Ifi  &  16  Vict.  c.  76,  s.  69,  such  a  (o)  By  15  &  16  Vict  c  76,  s.  41 , 

pica  must  ha?e  an  allegation  that  it  is  provided,  that  causes  of  action, 

the  matter  arose  after  the  last  plead-  of  whatever  kind,  provided  they  be 

ing ;  and  may,  when  necessary,  be  by  and  against  the  same  parties,  and 

pleaded  at  nisiprhu,  between  the  1 0th  in  the  same  rights,  may  be  joined  in 

of  August  and  the  24th  of  October ;  the  same  suit ;  (with  the  exception, 

but  in  no  case  shall  be  allowed,  unless  however,  of  the  action  of  replevin  or 

accompanied  with  an  affidavit  that  of  ejectment).     And  see  section  40, 

the  matter  thereof  arose  within  eight  enabling  a  husband  to  claim  in  re- 
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of  seyeral  distinct  statements,  technically  denominated 
counts  (p).  So  the  defendant  may  have  occasion  to  bring 
forward  several  distinct  matters  of  defence,  in  regard  to  the 
same  matter  of  demand  or  complaint;  and  he  is  permitted 
in  that  case,  (upon  first  obtaining  the  leave  of  the  court  or 
a  judge  for  the  purpose,)  to  resort  to  as  many  different 
pleas  (y).  And  it  is  competent  to  him  also,  by  the  like 
leave,  to  plead  and  demur  concurrently  to  the  same  matter 
of  demand  or  complaint  (r).  So  the  plaintiff  may  after- 
wards exercise  similar  rights  on  his  part ;— for  by  the  like 

spect  of  an  injury  done  to  his  wife,       tate  of  limitations;    of  set-off;   of 


and  also  to  claim  in  his  own  right,  in 
the  same  action.  Before  this  statute, 
not  only  claims  in  different  rights  or 
between  different  parties  were  in- 
capable of  being  joined,  but,  gene- 
rally speaking,  claims  in  different 
forms  of  action;  for  example,  in 
debt  and  in  trespass. 

(p)  This  formerly  led  to  the  abuse 
of  inserting  in  the  declaration  a  va- 
riety of  counts,  where  there  was  in 
fact  only  one  cause  of  action; — that 
is,  to  shape  a  single  cause  of  action 
in  various  modes,  so  that  failing  to 
prove  one  count,  the  plaintiff  might 
have  a  chance  of  proving  another. 
But  now  several  counts  on  the  same 
cause  of  action  are  not,  in  general, 
allowed.  (Reg.  Gen.  Hil.  T.  1853, 
PI.  rr.  1,  2,  3.) 

(9)  15  &  16  Vict.  c.  76,  s.  81. 
A  rule  of  court  was  formerly  re- 
quired for  this  purpose  in  every 
case;  but  now  by  15  &  16  Vict.  c. 
76,  s.  82,  a  judge's  order  will  suffice ; 
and  by  sect.  84,  certain  pleas  of 
ordinary  occurrence  may  be  pleaded 
together,  at  of  course,  and  without 
either  rule  or  order  for  the  purpose. 
These  are  the  following  pleas,  or 
any  two  or  more  of  them : — a  plea 
denying  any  contract  or  debt  al> 
leged  in  the  declaration ;  a  plea  of 
tender  as  to  part ;  a  plea  of  the  sta- 


bankruptcy  of  the  defendant ;  of  his 
discharge  under  an  insolvent  Act;  of 
pltite  administravit ;  qfplene  adminis- 
travii  prater  /  of  infancy,  or  cover- 
ture; of  payment;  of  accord  and 
satisfaction;  of  release;  of  not 
guilty ;  of  a  denial  that  the  property, 
an  injury  to  which  is  complained  of, 
is  the  , plaintiff's ;  of  leave  and  li- 
cence; and  of  ton  tutauU  demesne. 
In  other  cases,  the  court  or  judge  is 
at  liberty  to  require  from  the  de- 
fendant or  his  attorney,  as  the  con- 
ditions of  the  leave  applied  for,  an 
affidavit,  "  That  he  is  advised  and 
**  believes  that  he  has  just  ground  to 
"  traverse  the  several  matters  pro- 
"  posed  to  be  traversed  by  him,  and 
*'  that  the  several  matters  sought  to 
"  be  pleaded  as  aforesaid  by  way  of 
"  confession  and  avoidance,  are  re- 
<*  spectively  true  in  substance  and  in 
"fact."    (Ibid.  s.  81.) 

(r)  15  &  16  Vict  c.  76,  s.  80.  In 
this  case  the  court  or  judge  is  at 
liberty  to  require  from  the  defend- 
ant or  his  attorney  an  affidavit  to 
the  same  effect  as  set  forth  in  the 
last  note,  but  with  this  addition, 
"  that  he  ia  further  advised  and  be- 
"  lieves  that  the  objections  raised 
**  by  such  demurrer  are  good  and 
"  valid  objections  in  law.*' 
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leave  he  may  make  seyeral  replications  in  answer  to  the 
same  matter  of  defence,  or  may  demur  and  reply,  concu> 
rently,  to  the  same  matter  of  defisnce ;  and  the  same  prin- 
ciple is  established  with  respect  to  every  subsequent  step 
in  the  series  of  allegations  («).  It  is  obvious,  therefore, 
that  the  pleading  will  not  always  lead  to  the  production  of 
a  single  issue  only,  but  often,  (and  indeed  most  commonlj,) 
to  the  production  of  several.  To  return  now  to  the  po- 
gress  of  the  suit. 

We  have  said  that  issues  in  law  are  to  be  referred  to 
the  decision  of  the  judges  of  the  court.      This  is  done  upon 
solemn  argument  by  counsel  on  both  sides :  and  to  that 
end  a  demurrer  book  is  made  up,  containing  all  the  pn>- 
ceedings  at  length,  which  is  delivered  between  the  parties; 
and  usually  by  the  plaintiff's  attorney,  to  the  attorney  for 
the  defendant.     The  demurrer  is  then  set  doum  far  arp- 
ment;  which  may  be  done  at  the  request  of  either  party; 
and  notice  of  it  is  forthwith  given  to  the  adversary ;  ^^ 
four  clear  days  before  the  day  appointed  for  argument,  the 
plaintiff  delivers  copies  of  the  demurrer  book  to  the  loro 
chief  justice,  or,  (in  the  Exchequer,)  to  the  lord  chief  ban)n» 
and  the  senior  puisne  judge  of  the  court ;  and  the  defend- 
ant delivers  copies  to  the  two  other  judges,  (ovljfourm 

(t)  15  &  16  Vict.  c.  76,  88.  80,  81.  pleading  several   pleas,   &c.  ft«i" 

At  every  step,  however,  the  court  or  that  which  is  now  established.  xflr» 

judge  may  require,  where  leavp  to  to  avoid  confusion  and  proliaty,    • 

plead  several  matters  is  applied  for,  fendants  were  confined,  ^^^,1. 

an  affidavit  to  the  same  effect  as  in  system  at  common  law,  to  auofP^ 

note  (9),  sup.,  and  where  leave  to  plea  in  respect    of  «*^**/'*"  j 

plead  and  demur  is  applied  for,  an  matter  of  demand  orcompl^o^*  ' 

affidavit  to  the  same  effect  as  in  could  not  plead  and  demur  conciff- 

note  (r).     It  is  also  a  rule  that  pleas  rently  to  the  same  matter ;  »^^^ 

founded  on  one  and  the  same  prin-  same  restrictions  obtained  throttgn- 

cipal  matter,  and  varying  only  in  out  the  whole  series.    The  fifft  *'" 

statement,  description,  or  circum-  novation  upon  this  strictnesi  W  ' 

sunces,  shall  not  be  allowed.    (15  the  provision  of  4  Ann.  c  I61  f^^^ 

&  16  Vict.  c.  76,  8.  88 ;  Reg.  Gen.  ing  the  d^endant,  by  leave  of  *« 

Hil.  T.  1838,  PI.  r.  2.)      It  may  court,  to  plead  several  ple««  »  "* 

be  remarked  here,  that  at  common  same  matter;  but  the  cominoB 

law  the  system  of  pleading  widely  remained,  with  this  etcepooth^' 

differed    as   regards   the    right    of  altered  until  the  15  &  16  Vict- c./»* 
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each  court  presiding  at  the  same  time) ;  and,  on  the  ap- 
pointed day,  the  case  is  called  on  for  argument  (t).  Afler 
hearing  counsel  on  either  side,  the  court  deliver  their 
judgment.  For  example,  [in  an  action  of  trespass,  if  the 
defendant  in  his  plea  confesses  the  &ct,  but  justifies  it 
causa  venationiSy — for  that  he  was  hunting, — and  to  this  the 
plaintiff  demurs,  that  is,  admits  the  truth  of  the  plea,  but 
denies  the  justification  to  be  legal;  now  on  arguing  this 
demurrer,  if  the  coint  be  of  opinion  that  a  man  may  not 
justify  trespass  in  hunting,  they  will  give  judgment  for  the 
plaintiff;  if  they  think  that  he  may,  then  judgment  is  given 
for  the  defendant.  And  thus  is  an  issue  of  law,  on  de- 
murrer, disposed  of.]  As  to  which,  however,  we  may 
fiulher  remark,  that  the  judges  in  delivering  their  judgment, 
usually  also  make  known  the  reasons  for  their  opinion. 

III.  The  trial  and  evidence. 

If  the  result  of  the  pleading  be  not  an  issue  in  law,  but 
an  issue  or  issues  in  &ct,  it  then  becomes  necessary  to 
determine  on  which  side  of  every  such  issue  or  question 
the  truth  lies ;  a  point  that  is  not  left,  like  matter  of  law, 
to  the  court  or  judges,  but  to  such  other  methods  of  deci- 
sion, as  are  appropriate  by  the  laws  of  England  to  the 
particular  kind  of  question :  and  this  decision  of  fact  is 
what  is  technically  understood  by  the  term  trial, — as  to 
which  it  may  be  remarked  that  it  constitutes,  in  every 
civilized  country,  the  chief  business  of  courts  of  justice ; 
[for  experience  will  abundantly  show  that  above  a  hundred 
of  our  law  suits  arise  fi*om  disputed  &ct6,  for  one  where 
the  law  is  doubted  of  («).] 

(0   As  to  demurrer  books  and  two  months  are  annually  spent  in 

Betting    down    for   argument,    see  deciding  the  truth  of  facts  before 

Reg.  Gen.  Hil.  T.  185S,  (Pr.)  rr.  six  distinct  tribunals,  exclusive  of 

15, 16.  Middlesex  and  London,  which  afford 

(ti)  About   twenty   days  in  the  a  supply  of  causes  much  more  than 

year,  says   Blackstone  (vol.  iii.  p.  equivalent  to  any  two  of  the  largest 

880),  are  sufficient  in  Westminster  circuits.     The  state  of   things  in 

Hall  to  settle,  uponsolemn  argument,  our  own  days  is  substantially  the 

every  demurrer  or  point  of  law  that  same, 
arises  throughout  the  nation;   but 


608 


BOOK  V. — OF  CrVIlL,  INJURIES. 


Of  trials  there  are  several  different  species,  according  to 
the  difference  of  subject  or  thing  to  be  tried,— but  with  the 
exception  of  trial  by  jury,  the  scope  of  each  is  very  limited, 
and  its  occurrence  very  infi^uent  (x).  The  several  oe- 
thods  are  as  follows:  — 1.  Trial  by  record ;  2.  Trialbyccr- 
tificate ;  3.  Trial  by  witnesses ;  4.   Trial  by  jury  (y). 

1.  First  then  of  the  trial  by  record.  And  here,  first,  we 
may  remind  the  reader  that  a  record  signifies  a  roll  of  parcb- 
ment,  upon  which  the  proceedings  or  transactions  of  a  oout 
are  entered  or  drawn  up  by  its  officers ;  and  which  is  then 
deposited  in  a  treasury,  in  perpetuam  rei  memoriam  (z).   It 

first,  it  seems  doubtful  how  hr, 
sJDce  the  abolition  of  real  •ction. 
fines,  and  appeaJs  of  maiben,  it 
can  now  be  considered  as  in  force; 


(or)  There  is  a  new  mode  of  trial 
not  included  in  the  text,  being 
scarcely  one  of  the  regular  modes, 
but  depending  on  the  consent  of 
the  parties,  and  the  sanction  of  the 
court  This  may  be  called  trial  by 
the  judge.  For,  by  17  &  18  Vict. 
c.  125,  8. 1  (see  also  Reg.  Gen.  M. 
T.  1854,  sched.),  it  is  now  enacted, 
that  the  parties  to  any  cause  may, 
by  consent  in  writing,  signed  by 
them  or  their  attornies,  leave  the 
decision  of  any  issue  in  fiict  to  the 
court,  provided  the  court  or  a  judge 
shall,  in  their  or  his  discretion,  think 
fit  to  allow  such  trial ;  and  such 
issue  may  thereupon  be  tried  and 
damages  assessed  where  necessary, 
in  open  court,  either  in  term  or 
vacation,  by  any  judge  who  might 
otherwise  have  presided  at  the  trial 
thereof  by  jury,  either  with  or  with- 
out the  assistance  of  any  other  judge 
or  judges  of  the  same  court,  or 
included  in  the  same  commission 
at  the  assizes.  (See  Andrews  v. 
Elliott,  5  £11.  &  BL  502 ;  6  EIL  & 
Bl.  338.) 

(y)  Blackstone  (vol.  iii.  p.  530) 
mentions  seven  methods  of  trial ; 
comprising,  in  addition  to  those  in 
our  text,  trial  by  inspection,  trial 
by  wager  rf  btUtei,  and  trial  by 
wager  qf  law.     But  as  regards  the 


and  wager  of  battel  has  beeo  abo- 
lished   by  59   Geo.  3,   c.  46;  ad 
wager  of  law  by  3  &  4  WiU.  ♦,& 
42,  s.  18.      The  nature  of  thU  la« 
method  has   been  explained  in  * 
former  place  (vide  sup.  p.  540).   A* 
to  the  nature  of  the  two  othcn,« 
wUl    be   sufficient  for  the  prrteot 
purpose  to  remark,  that  the  accoytf 
given  of  the  trial  by  inspecUo^i  ^ 
Blackstone,  is,  that  it  takes  p/*t 
when  for  the  greater  expedition  of  i 
cause  in  some  point  or  issue,--'''"'? 
either    the    principal  questioo,  * 
arising  collaterally  out  of  iti  ''" 
being  evidently  the  object  otseoff, 
—the  judges  of  the  court  upon  ta- 
timony  of   their  own  senses  sl» 
decide  the  point  in  dispute;  «» 
that  the  trial  by  wager  rf^*'[^!^ 
the  decision  of  the  question  ofrtgbt, 
in  the  real  action  called  the  wnio 
right,  by  a  personal  contest  between 
the  champions  of  the  respective  pi- 
ties armed  with  batons.    A  ftff*«^ 
account  of  wager  of  battel.  («* 
merly    applied   to  crtwiw'  ***^ 
will  be  found  in  a  succeeding  P*" 
of  the  work,  vide  post,  bk.  vi.  c  x*"' 
(«)  Vide  sup.  vol.  i.  p.  **• 
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is  also  used  indifferently,  to  express  the  matter  itself  which 
is  so  entered  or  transcribed.  The  time  and  manner  of 
drawing  up  these  records,  in  the  course  of  an  action,  will 
appear  hereafter.  At  present  it  is  sufficient  to  observe, 
that,  when  complete,  they  are  regarded  by  our  law  with 
very  peculiar  consideration.  For  they  constitute  the  only 
strict  and  proper  proof  of  the  proceedings  of  the  coiu^  in 
which  they  are  preserved ;  and  are  also  proof  of  so  tran- 
scendent and  absolute  a  nature  as  to  admit  of  no  contra- 
diction (a).  The  practice  too  of  drawing  up  and  preserving 
such  documents  is  confined  to  the  higher  courts  of  justice, 
so  as  to  have  created  the  distinction,  which  we  have  else- 
where had  occasion  to  notice,  between  courts  of  record 
and  courts  not  of  record  (6).  As  to  the  mode  of  trial  now 
in  question,  it  is  used  only  in  the  particular  instance  where 
a  matter  so  recorded,  {for  example,  a  judgment,)  is  pleaded 
by  one  of  the  parties ;  and  the  other  pleads  nul  tiel  recordy 
— that  there  is  no  such  matter  of  record  existing.  Upon 
this,  issue  is  tendered  and  joined  in  the  following  form : 
**  And  this  he  is  ready  to  verify  by  the  record,  and  prays 
"  that  the  same  may  be  seen  and  inspected  by  the  court;" 
and  therefore  a  day  is  given  for  the  inspection  accordingly; 
— and  if  the  record  be  not  in  the  same,  but  in  another 
court,  the  party  by  whom  its  existence  is  asserted  is  com- 
manded to  bring  it  in(c).  Afterwards  on  the  day  ap- 
pointed, the  same  party  moves  for  judgment  in  his  own 
favour,  which  may  be  opposed  by  his  antagonist ;  and  if 
the  record  is  found  to  be  in  court,  and  to  maintain  the 
issue,  judgment  is  then  given  for  the  party  by  whom  its 

(a)  Co.  Litt.  260  a  ;  et  vide  sup.  court,  a  transcript ;  to  obtain  which 

vol.  I.  p.  488,  n.  {d),  a  writ  of  certiorari  must  be  issued  ; 

(6)  Vide  sup.  p.  880.  but  if  a  record  of  a  superior  court, 

(c)  See  2  Chitty    on    Pleading,  the  record  of  it  is  to  be  brought 

624,  625  ;  Reg.  Gen.  Hil.  T.  1853,  into  Chancery  by  certiorari,  and  an 

(Pr.)  rr.  10, 38.  It  is  to  be  observed,  exemplification  of  it  afterwards  sent 

that  if  it  be  a  record  of  the  same  by  mittimus  to  the  court  where  the 

court,  the  record  itself  must  be  pro-  action  is  pending, 
duced;   if  a  record  of  an  inferior 

VOL.  III.  R  R  • 
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existence  was  asserted ;  but  in  the  opposite  event,  against 
him.  In  the  same  manner  titles  of  nobility,  as  "  whether 
earl  or  no  earl,"  "baron  or  no  baron,"  shall  be  tried  by  the 
sovereign's  patent  only,  which  is  a  matter  of  record  (c); 
or  in  the  case  of  creation  by  writ,  then  by  the  record  of 
parliament  (d).  [Also  in  case  of  an  alien,  '^  whether  alien 
friend  or  enemy,"  shall  be  tried  by  the  league  or  treaty 
between  his  sovereign  and  ours ;  for  every  league  or  treaty 
is  of  record  (e).  And  also  whether  a  manor  be  to  be  held 
in  antient  demesne  or  not,  shall  be  tried  by  the  record  of 
Domesday  in  the  Exchequer  {/).] 

2.  [The  trial  by  certificate,  is  allowed  in  such  cases 
where  the  evidence  of  the  person  certifying  is  the  only 
proper  criterion  of  the  point  in  dispute.  As  therefore  such 
evidence,  if  given  to  a  jury,  must  have  been  conclusive, 
the  law,  to  save  trouble  and  circuity,  permits  the  fact  to 
be  determined  upon  such  certificate  merely.  Thus,  first, 
if  the  issue  be  whether  A.  was  absent  with  the  king,  in  his 
anny  out  of  the  realm,  in  time  of  war,  this  shall  be  tried,] 
says  Littleton,  [by  the  certificate  of  the  mareschal  of  the 
king's  host,  in  writing,  under  his  seal ;  which  shall  be  sent 
to  the  justices  (y).  So  if,  in  order  to  avoid  an  outlawry 
or  the  like,  it  was  alleged  that  the  defendant  was  in  prison 
ultra  mare  at  Bordeaux,  or  in  the  service  of  the  mayor  of 
Bordeaux,]  that  place  being,  at  the  time,  part  of  the  domi- 
nions of  the  Crown,  [this  should  have  been  tried  by  the 
certificate  of  the  mayor.]  And,  in  like  manner,  [we  find 
that  the  certificate  of  the  queen's  messenger,  sent  to  sum- 
mon home  a  peeress  of  the  realm,  was  formerly  held  a 
sufficient  trial  of  the  contempt  in  refiising  to  obey  such 
summons  (A).     Secondly,  in  matters  within  the  realm,  the 

(e)  6  Rep.  53 1  Rex  v.  Knollyt,  word  record  is  taken  in  a  somewhat 

1  Ld.  Ray.  10.  larger  sense,  and  not  in  its  strict 

id)  Co.  Litt.  16  b;  and  note  (8)  technical    meaning,    according    to 

by  Uarg.  which  it  refers  exclusively  to  the 

(•)  9  Rep.  ftl.  proceedings  of  a  cauri  rfjuttiee, 

(/)  Ibid.     It  is  to  be  observed,  {g)  Litt.  s.  108. 

that  in  the  instances  here  mentioned  (A)  Bartue  and  the  Dacheaa  of 

of  proof  by  the  royal  letters- patent,  Suffolk's  case,  Dy.  176,  177. 
by  treaty,  and  by  Domesday,   the 
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[customs  of  the  city  of  London  shall  be  tried  by  the  cer- 
tificate of  the  mayor  and  aldeimen,  certified  by  the  mouth 
of  the  recorder  (i),  upon  a  surmise  fixim  the  party  alleging 
it,  that  the  custom  ought  to  be  thus  tried ;  else  it  must  be 
tried  by  a  jury  (A).  As  the  custom  of  distributing  the 
effects  of  fireemen  deceased (/);  of  enrolling  apprentices;  or 
that  he  who  is  fi-ee  of  one  trade  may  use  another, — ^if  any 
of  these  or  similar  points  come  in  issue.  But  this  rule 
admits  of  an  exception,  where  the  corporation  of  London 
is  party,  or  interested  in  the  suit ;  as  in  an  action  brought 
for  a  penalty  inflicted  by  the  custom  :  for  there  the  reason 
of  the  law  will  not  endure  so  partial  a  trial ;  but  this 
custom  shall  be  determined  by  a  jury,  and  not  by  the 
mayor  and  aldermen  certifying  by  the  mouth  of  their  re- 
corder (wi).  Thirdly,  in  some  cases,  the  sheriff  of  London's 
certificate  shall  be  the  final  trial ;  as  if  the  issue  be  whether 
the  defendant  be  a  citizen  of  London  or  a  foreigner  (n),  in 
case  of  privilege  pleaded  to  be  sued  only  in  the  city  courts. 
Of  a  nature  somewhat  similar  to  which,  is  the  trial  of  the 
privilege  of  the  University,  when  the  chancellor  claims 
conusance]  of  a  cause  between  two  private  persons, — as  the 
practice  of  the  Superior  courts,  in  the  case  both  of  Cam- 
bridge and  Oxford,  allows  him  to  do,— because  one  of  the 
parties  is  a  privileged  person  (o).  [In  this  case,  the  char- 
ters, confirmed  by  act  of  parliament,  direct  the  trial  of  the 
question,  **  whether  a  privileged  person  or  no,"  to  be  de- 
termined by  the  certificate  and  notification  of  the  chancellor 
under  seal ;  to  which  it  hath  also  been  usual  to  add  an 
affidavit  of  the  fact :  but  if  the  parties  be  at  issue  between 

(t)  Co.  Litt  74;  Plummer  v.  Ben-  all  persons  dying  after  Ist  January, 

tham,  1  Burr.  248.  1854. 

(k)  Bro.  Ab.  tit.  Trial,  pi.   96.  (m)  Day  v.  Savage,  Hob.  114. 

As  to  the  form  of  the  suggestion  for  (n)  2  Roll.  Ab.  683. 

the  purpose  of  obtaining  a  trial  by  (o)   Vide  sup.   p.  4€9.      By   10 

certificate  of  the  custom  of  London,  &  20  Vict.  c.  xvii,  the  privilege  is 

see  Crosby  v,  Hetherington,  5  Scott,  now,  in  the  case  of  Cambridge,  more 

N.  R.  654.  restricted  than  in  the  case  of  Oxford . 

(/)  By  19  &  20  Vict.  c.  94,  this  Ibid.  n.  (o). 
custom  is  abolished,  in  reference  to 

RR  2 


612 


BOOK  V. — OF  CIVIL  INJURISS. 


[themselves  whether  A.  is  a  member  of  the  Umveraty  or 
no,  on  a  plea  of  privilege,  the  trial  shall  be  then  by  juiy, 
and  not  by  the  chancellor's  certificate ;  because  the  charters 
direct  only  that  the  privilege  be  allowed  on  the  chancellor^ 
certificate,  when  the  claim  of  conusance  is  made  by  bim; 
and  not  where  the  defendant  himself  pleads  his  privilege; 
so  that  this  must  be  left  to  the  ordinary  course  of  determi- 
nation. Fourthly,  in  matters  of  ecclesiastical  jurisdictiaD, 
the  obiKty  of  a  clerk  presented,  and  the  admissioay  w^ 
tutum  and  deprivation  of  a  clerks  shall  also  be  tried  by  cer- 
tificate firom  the  ordinary  or  metropolitan ;  because  of  dic^ 
he  is  the  most  competent  judge  (o) :  but  induction  shall  be 
tried  by  a  jury,  because  it  is  a  matter  of  public  noto- 
riety (p),  and  is  likewise  the  corporal  investiture  of  the 
temporal  profits  (9).  Resignation  of  a  benefice  may  be 
tried  in  either  way, — ^but  it  seems  most  properly  to  M 
within  the  bishop's  cognizance  (r).     Fifthly,  the  trials  rf 

"  special  bastardy  "hall  ^  ^^  ^ 
"  the  bishop's  certificate,  bucb/* 
"jury   (Dy.   79).       For  a  vft^ 
•*  bastard  is  one  bom  before  b^- 
"  riage,  of  parents  who  after*** 
«*  intermarry  ;  which  is  bastardy  by 
"  our  law,  though  not  by  the  ecdt- 
"  siastical.     It  would,  tberefcre,  be 
"  improper  to  refer  the  trial  of  tM 
**  question  to  the  bishop,  who,  whe- 
"  ther  the  child  be  born  before  or 
*«  after  marriage,  will  be  Murt  to  ctx- 
"  tify  him  legitimate/*    But  it  is » 
be  considered  how  far  the  law  i« «» 
the  trial  of  marriage  has  been  no* 
altered  by  20  &  21  Vict.  c.  85,  •.2t 
which  withdraws  the  cogaix^^  ^ 
all   matters  matrimonial  fr*""  ** 
Ecclesiastical  Courts. 

(p)  Sir  H.  Sidney  s.  Biihap  of 
Gloucester,  Dy.  22S. 

{q)  Vide  sup.  p.  30. 

(r)  2  Roll.  Ab.  683. 


(o)  2  Inst  632;  Show.  Pari.  c. 
81  ;  2  Roll  Ab.  583.  Blackstone 
also  (vol.  iii.  p.  335)  enumerates 
among  the  matters  to  be  tried  by 
the  bishop's  certificate,  "marriaget 
**  and,  of  course,  genera/  bastardy.** 
And  he  proceeds  to  remark  as  fol* 
lows :  *'  If  a  man  claims  an  estate 
**  by  descent,  and  the  tenant  alleges 
"  the  demandant  to  be  a  bastard,  or 
**  if,  in  dower,  the  heir  pleads  no 
'*  marriage,  all  these,  being  matters 
**  of  mere  ecclesiastical  cognizance, 
'*  shall  be  tried  by  certificate  from 
**  the  ordinary.  But  in  an  action 
**  on  the  case  for  calling  a  man 
*'  bastard,  the  defendant  having 
«  pleaded  in  Justification,  that  the 
*'  plaintiff  was  really  so,  this  was 
"  directed  to  be  tried  by  a  jury, 
"(Hob.  218), because  whether  the 
"  plaintiff*  was  found  a  general  or 
*'  speciai  bastard,  the  justification 
**  will  be  good ;  and  no  question  of 
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[aJl  customs  and  practices  of  the  courts,  shall  be  by  certifi- 
cate fi-ora  the  proper  officers  of  those  courts  respectively ; 
and  what  return  was  made  on  a  writ,  by  the  sheriff  or 
under-sheriff,  shall  be  only  tried  by  his  own  certificate  («). 
And  thus  much  for  those  several  issues  or  matters  of  fiict, 
which  are  proper  to  be  tried  by  certificate.] 

3.  [A  third  species  of  trial  is  that  by  witnessesy  per 
testes y  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law :  in  which  the  judge 
is  lefl;  to  form,  in  his  own  breast,  his  sentence,  upon  the 
credit  of  the  witnesses  examined ;  but  it  is  veiy  rarely 
used  in  our  law,  which  prefers  the  trial  by  jury  before  it, 
in  almost  every  instance.  Save  only  that  when  a  widow 
brings  an  action  of  dower,  and  the  tenant  pleads  that  the 
husband  is  not  dead,  this  being  looked  upon  as  a  dilatory 
plea,  is,  in  fiivour  of  the  widow,  and  for  greater  expedition, 
allowed  to  be  tried  by  witnesses  examined  before  the 
judges;  and  so,  saith  Finch,  shall  no  other  case  in  our 
law  (0-] 

4.  [The  subject  of  our  next  inquiry,  will  be  the  nature 

and  method  of  the  trial  hjjury ;  called  also,]  in  technical 

language,  [the  trial  per  pais y  or  by  the  country ;  a  trial  that 

hath  been  used  time  out  of  mind  in  this  nation,]  and  the 

origin  of  which  is  so  remote,  that  it  has  not  hitherto  been 

satis&ctorily  traced  (v). 

(c)  9  Rep.  SI.  been  "universally  established  among 

(t)  Finch,  L.  423.     Sir  E.  Coke^  **  all  the  northern  nations,  and  so 

however,  mentions  some  others  as  '*  interwoven  in  their  very  constitu  • 

occurring  in  real  actions.   (1  Inst.  6 ;  **  tion,  that  the  earliest  accounts  of 

9  Rep.  30.)     It  is  to  be  observed,  *Mhe  one  give  us  also  some  traces  of 

that  what  is  here  said  of  the  rarity  **  the  other."     He  also  says,  that  it 

of  the  trial  by  witnesses,  is   quite  is  mentioned  in  England  as  early  as 

correct,  notwithstanding  the  mode  of  in  the  laws  of  Ethelred,  for  which 

trial  without  ajury,in  the  new  County  he  cites  Wilk.  LI  Anglo-Sax.  117> 

Courts,  (vide  sup.  p.  400,)  and  the  (though  the  passage  cited  will  be 

mode  oftrial  by  the  judge,  mentioned  found  to  refer  not  to  trial  by  jury, 

sup.  608,  n.  (x) ;  for  the  term  trial  by  but  to  an  inquisition  by  twelve  per- 

witnesses  is  never  applied  to  these.  sons  in  the  nature  of  a  grand  jury.) 

(«)    Blackstone  (vol.  iii.  p.  849)  He  speaks,  however,  of  the  date  of 

considers  this  mode  of  trial  as  having  its  first  establishment  among  us  as 
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This  being  the  ordinary,  and  in  practice  akaort  the  in- 
variable, mode  of  trial  in  the  Engliah  law,  and  at  the  same 
time  one  of  the  most  important  and  celebrated  of  its  insti- 
tutions, we  shall  proceed  to  the  dissection  and  examinslaai 
of  it  in  all  its  parts. 

Here,  however,  it  may  be  proper  to  explain,  that  there 
are  several  different  forms  of  this  proceeding.  The  6rA 
is  a  trial  at  bar ;  that  is,  a  trial  before  the  judges  of  the 
court  in  which  the  action  is  brought,  sitting  fivr  that  pin** 
pose  in  banc  (x).  This  method  is  comparatively  rare,  and 
takes  place  only  in  causes  of  difficulty  or  importance;  or 
where  the  Crown  is  concerned  in  interest,  and  insists  on 
its  right  to  have  the  cause  so  tried.  As  between  prirate 
parties,  it  can  take  place  only  by  special  permission  of  tbe 
court  (y\  The  second,  (which  is  the  ordinary  one,)  m 
the  trial  at  nin  prius  ;  which  takes  place,  as  formerly  ex- 
plained (er),  either  before  the  chief  justice,  or  &ome€Aff 

p.  45.)    At   the   date  of  Biacton'i 
work,  in  the  time  of  Heniy  the  i^^* 
it  had  Uken  among  as,  (in  aabrtmeei) 
the  shape  which  it  now  we««;  *•* 
its  rudiments  appear  as  early  as  lb« 
reign  of  Henry  the  second.    \^^^ 
the  particular  species  of  It,  called 
the  grand  as$iM,  which  was  app»- 
priate  to  the  trial  of  the  quetnoaof 
mere  right,  (vide  sup.  p.  506,)  w* 
established    by   a    positive  law  of 
that  monarch's  reign.    (Glant'l'^ 
C.7.) 

(«)  Vide  sup.  pp.  451, 45J,  583. 

(y)  Sec  11  Geo.  4  &  1  WilU. 
c.  70,  s.  7  ;  Dimes  v.  Lord  Gotten- 
ham,  1  L.,  M.  &  P.  .318.  Aitoibe 
practice  on  this  mode  of  trial,  see 
Buron  v.  Denman,  1  Exch.  769;  1' 
&  16  Vict,  c  76,  s.  97;  Reg.  Gen- 
Hil.T.  1853.  (Pr.)r.  41. 

(«)  Vide  sup.  p.  430. 


unknown ;  and  the  same  uncertainty 
is  confessed  in  a  much  later  work, 
where,  though  trial  by  jury  is  consi- 
dered as  having  been  in  use  among 
the  Anglo-Saxons,  it  is  remarked, 
that  "  no  record  marks  the  date  of  its 
commencement'* — (Turner's  Hist. 
Ang.  Sax.  vol.  iii.  p.  223,  6th  edit) 
We  must  add,  that  when  the  Anglo- 
Saxon  memorials  are  carefully  scru- 
tinized, we  find  them  to  be  such  as 
even  to  justify  a  doubt  whether  trial 
by  jury,  (in  any  sense  corresponding 
to  our  use  of  that  term,)  did  actually 
exist  among  us  at  any  time  before 
the  Korman  Conquest.  (See  Hickes, 
Thea.  Diss.  Epist ;  Hallam,  Mid.  Ag. 
vol.ii.  p.  896, 7th  ed  ;  Reeves's  Hist 
Eng.  Law,  vol.  i.  pp.  24,  83.)  The 
most  probable  theory  seems  to  be, 
that  we  owe  the  germ  of  this,  (as  of 
80  many  other  of  our  institutions,)  to 
the  Normans.    (Vide  sup.    vol.   i. 
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judge,  at  the  sittings  for  London  or  Middlesex,  or  before 
the  judges  of  assize  upon  the  different  circuits ; — and  in 
the  latter  case  as  well  as  the  former,  it  is  conducted  in 
ctkct  before  a  single  judge  only— it  not  being  the  practice 
for  more  than  one  judge  to  sit  in  the  same  cause,  upon 
circuit.  The  third,  is  upon  a  writ  of  trial;  which  is  a 
method  adapted  to  the  case  where  the  action  is  for  a 
liquidated  debt  or  demand,  in  which  the  sum  sought  to  be 
recovered  and  indorsed  on  the  writ  of  summons  does  not 
exceed  20/.,  and  where  the  trial  is  not  likely  to  involve 
any  difficult  question  of  fact  or  law :  it  being  provided  by 
statute  3  &  4  Will.  IV.  c.  42,  s.  17  (a),  that  in  such  cases, 
the  court,  or  any  judge,  may  direct  a  writ  to  issue  to  the 
sheriff  of  the  county,  or  to  the  judge  of  any  court  of  record 
therein  for  the  recovery  of  debt,  commanding  him  to  try 
the  issues  joined  (&).  But  of  these  methods  we  propose  to 
discuss  the  trial  at  nisi  prius  only,  which  is  the  ordinary 
and  regular  one,— and  shall  only  remark  with  respect  to 
the  rest,  that  they  have  in  general  the  same  incidents  with 
this,  particularly  as  regards  the  law  of  evidence,  which 
applies  to  all  the  three  alike. 

When  therefore  an  issue  in  &ct  has  been  joined  (c),  and 
the  trial  is  intended  to  take  place  at  nisi  prius,  the  plain- 
tiff's attorney  is  first  to  make  up  and  deliver  the  issue  ;  that 
is,  to  draw  up  a  transcript,  on  paper,  of  all  the  pleadings, 
and  deliver  it  to  the  defendant's  attorney,  that  he  may 
svscertain  it  to  be  a  correct  copy  of  the  pleadings  which 
have  actually  taken  place :  which  transcript  is  itself  called 

(a)  As  to  the  practice  on  a  wrii  rf  tion  of  contract  brought  in  a  Supe- 

/rio/,  see  Reg.  Gen.  Hil.  T.  1868,  rior  Court,  the  claim  indorsed  on  the 

1  Pr.)  r.  58,  and  Forms  in  schedule,  writ  does  not  exceed  50f.,  or  has 

Nob.  7y  8, 1 1.  been  reduced  by  payment  into  Courti 

(6)  Debts  and  demands  not  ex-  8rc.,  to  a  sum  not  exceeding  60/.,  a 

reeding  60/1  may  now  be  sued  for,  judge,  on  the  application  of  either 

as  we   have  seen,   in   the  County  party,  after  issue  joined,  may  order 

Courts.     (Vide  sup.  p.  897.)     It  is  that  the  cause  be  tried  in  a  County 

also  now  enacted,  by  19  &  20  Vict.  Court  to  be  named  by  him. 

c.  108,  8.  26,  that  where,  in  an  ac  (c)  Vide  sup.  p.  603. 
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the  issue, — its  most  material  part  being  the  question  or  iasoe 
in  which  the  pleadings  have  terminated  (d). 

The  next  step  is  to  enter  the  proceedings  on  rectfrd  ;  whidi 
the  plaintLBTs  attorney  does  by  transcribing  on  a  parchment 
roll^  tlie  issue  so  made  up,  and  deUvering  the  same  at  the 
proper  office  of  the  court  (e).  This  roll  is  called  the  Nisi 
Prius  Record  {f). 

The  jury  for  trial  of  the  issue  or  issues,  which  the  nm 
prius  record  comprises,  is  constituted  as  follows: — In  any 
county,  excejit  London  and  Middlesex,  a  precept  is  issued 
by  the  judges  of  assize  to  the  sheriff,  directing  him  to 
summon  a  sufficient  number  of  jurors  for  the  trial  of  all 
issues,  whether  civil  or  criminal,  which  shall  come  on  for 
trial  at  the  assizes  {g).  But,  in  London  or  Middlesex,  a 
precept  issues  to  the  sheriff,  under  the  hand  of  a  judge, 
for  summoning  a  sufficient  number  of  jurors  for  the  trial 
of  all  issues  in  the  superior  courts,  at  the  sittings  of  nid 
priuSf  held  in  those  counties  {h).  In  either  case,  however, 
a  printed  panel,  or  slip  of  parchment  containing  the  names 
of  the  jurors,  is  to  be  made  by  the  sheriffs,  and  kept  open 
to  public  inspection ;  and  a  copy  of  it  is  to  be  ddivered 
out  to  the  parties,  and  annexed  to  each  nisi  prius  record 
sent  from  the  superior  court  for  trial  at  those  assizes  or 
sittings  (t) ;  and  this  panel  is  to  contain  the  names, 
abodes,  and  additions  of  a  number  of  jurors,  not  less  than 
forty-eight,  nor  exceeding  seventy-two,  taken  fix>m  the 
jurors'  book;  which,  by  statute  6  Geo.  IV*  c.  50(A),  is 

(d)  As  to  the  form  of  this  trans-  *'  other  person  as  may  be  necessary 
script,  see  Reg.  Gen.  Hil.  T.  1853  «  to  procure  the  attendance  of  a  spe- 
(Pr.),  schedule,  No.  1.  *'  cial  or  common  jury  for  the  trial  of 

(e)  16  &  16  Vict  c.  76,  s.  102.  "  any  cause  or  matter  pending  in 
(/)  See  as  to  its  form,  Reg.  Gen.      ''  such  courts  at  such  time  and  place. 

above  cited,  sched.  No.  2.  <<  and  in  such  manner,  as  they  or  he 

(g)  15  &  16  Vict.  c.  76,  8,  105.  «*  may  think  fit." 

(A)  Ibid.  s.  107.     By   17  &   18  (i)  15  &  16  Vict.  c.  76,  as.  105— 

Vict.  c.  125,  a.  59,  ii  is  provided.  107. 

*'  that  the   several  courts,    or  any  <^)  6  Geo.  4,  c.  50,  s.  12.     It  is 

*'  judge  thereof,  may  make  all  such  by  this  statute, — as  amended  by  25 

"  rules  or  ordeis  upon  the  shciiif  or  &  26  Vict.  c.  107,  and  ukeu  in  con- 
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to  be  annuallj  made  out  in  each  county,  out  of  lists  re- 
turned &om  each  parish,  of  persons  qualified  to  serve  as 
jurors  (/). 

The  course  above  described,  however,  provides  only  for 
cases  in  which  the  trial  is  intended  to  be  by  a  common 
jury ;  that  is,  a  jury  consisting  of  persons  who  possess  only 
the  ordinary  qualification  in  point  of  property,  to  which 
we  shall  have  occasion  hereafter  to  refer.  But  it  is  in  the 
option  either  of  plaintiff  or  defendant,  in  lieu  of  this,  to 
have  the  cause  tried  by  a  special  jury ;  viz.,  a  jury  con- 
sisting of  persons  who,  in  addition  to  the  ordinary  qualifi- 
^  cations (m),  are  of  a  certain  station  in  society ;  viz.,  esquires 

?'  or  persons  of  higher  degree,  or  bankers  or  merchants  (n). 

^  To  provide  for  country  causes,  in  which  resort  is  had  to  a 

S*  special  jury,  and  notice  thereof  has  been  given,  the  sheriff 

is  directed,  by  the  same  precept  of  the  judge  of  assize 
ir  already  mentioned,   to   summon   a  sufficient  number  of 

t  special  jurymen,  not  exceeding  forty-eight  in  all,  to  try  all 

e'  the  special  jury  causes  at  the  approaching  assizes :  and  a 

[3  printed  panel  of  the  special  jurors  so  summoned,  is  to  be 

\t  kept  in  the  sheriff's  office  for  public  inspection ;  and  a  copy 

(.  of  it  delivered  out  to  parties,  and  annexed  to  the  nisi  prius 

p  record,  in  the  same  manner  as  in  the  case  of  common 

jurors  (o).  But  with  respect  to  London  and  Middlesex  (or 
town)  causes,  the  practice  is  somewhat  different ;  for  where 
any  such  cause  is  intended  to  be  tried  by  a  special  jury,  a 

jf  nection  with  15  &  16  Vict.  c.  76,88.  the  duties  of  the  high  constables  in 

104  to  116,  and  17  &  18  Vict  c  125,  this  behalf  are  transferred   to  the 

8.  59,— that  the  whole  practice  re-  clerk  qf  the  peace, 

^,  lative  to  summoning  jurors,  and  the  (m)  As  to  these,  vide  post,  pp.  627, 

>  qualificationof  jurors,  is  DOW  mainly  628. 

regulated.  (n)  See  6  Geo.  4,  c.  50;  3  &  4 

(0  As  to  the  expenses  of  making  Will.  4,  c.  42,  s.  35;  15  &  16  Vict. 

^1  outtheselisto,  8ee7&8  Vict.c.  101,  c.76,s8. 112, 113;  Reg.  Gen.  Ilil.T. 
s.  60.  By  6  Geo.  4,  c  50,  the  church-  1853,  (Pr.)  r.  44,  45 ;  Dresser  v.  Nor- 
wardens  and  overseers  of  each  parish  man,  6  C.  B.  (N.  S.)  427. 
were  required  to  make  out  the  lists,  (o)  No  special  jury  need  be  sum- 
by  precepts  issued  to  them  annually  moned  by  the  sherifi',  unless  he  has  re- 
fer that  purpose  by  the  high  con-  ceived  notice  to  do  so  from  a  parly  to 
stables  of  the  county  ;  but  by  the  one  or  more  of  th«;  causes  to  be  tried, 
recent  Act  of  25  &  26  Vict.  c.  107,  Rtg.Gen.  Hil.T  ISoiJ,  (Pr.)  r.  47- 
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rule  of  court  must  be  obtained  for  the  purpose  (p) ;  and, 
due  notice  of  8uch  intention  having  been  given  to  the 
opposite  party  and  to  the  sheriff,  recourse  is  to  be  had,  by 
the  sheriff,  to  the  special  jurors^  list ;  being  a  list  annuaflj 
made  out  by  him  of  persons  qualified  to  act  as  qiecial 
jiurors  {q).     Tickets  corresponding  with  the  names  of  ^ 
jurors  on  this  list,  being  put  into  a  box  and  shaken,  tlie 
officer  takes  out  forty-eight  (r) ;  to  any  of  which  nanjes 
cither  party  may  object  for  incapacity  ;  and  suppocong  ^ 
objection  to  be  estabUshed,  another  name  is  substituted; 
and  these  forty-eight  names  having  at  a  subsequent  penod 
been  reduced  to  twenty-four,  by  striking  off  such  as  each 
party  shall  in  his  turn  wish  to  be  removed,  the  twentr- 
four  are  accordingly   summoned,   and   their  names  are 
placed  upon  a  panel, — to  be  kept  for  public  inspection, 
delivered  out,  and  annexed  to  the  nisiprius  record,  accord- 
ing to  the  same  practice  as  in  country  causes  (*).    This 
last  method  is  commonly  described  as  the  striking  of » 
special  jury  (t). 

We  may  now  return  to  the  particular  suit  in  which  we 
have  supposed  issue  to  have  been  joined,  and  a  nist  pnftf 
record  entered. 

The  next  step  for  the  plaintiff  to  take,  provided  he 
lias  previously  given  notice  of  trial — a  notice  which  he 
is  entitled  to  give  as  early  as  the  delivery  of  the  rep"' 
cation  (tt),— is  to  enter  the  cause  far  trial  (x).  For  this 
purpose,  the  panel  already  described   having  been  ^ 

(p)  U  &  16  Vict.  c.  76,  8.  110;  at  least,  in  all  cases,  except  tbitrf 

see  Reg.  Gen.  Hil.  T.  1858,  r.  46.  an  ejectment  by  a  landlord  »^'f!| 

This  rule  is  obtained,  as  of  course,  tenant  holding  over,  where  the  njp] 

on  the  production  of  a  motion  paper,  of  entry  accrues  after  Hilary  ^ 

signed  by  counsel.  nity  Term ;  in  which  case,  only 

(q)  6  Geo.  4,  c.  50,  s.  81.  days  are  required.    And  if  *«^ 

(r)  15  &  16  Vict.  c.  76,  s.  1 10.  fendant  is  under  terms  to  tak*  "f^ 

(0  Ibid.  noiicc,"  only  four  days  are  reqmrf^^ 

(0  6  Geo.  4.  c.  60,  s.  82.     By  15  (15  &  16  Vict  c.  76,  ss.  97, 2170  ' 

&  16  Vict.  c.  76,  s.  108,  the  court  to  notice  of  trial,  sec  Beg.  Gen. 

may,  if  they  think  fit,  order  a  special  T.  1858,  (Pr.)  rr.  8f— 87,  40,  ♦  •  ^^ 
jury,  in  any  particular  country  cause  (jr)  As  to  entry  of  causes  f 

also,  to  be  struck  as  before  the  Act  in  London  and  Middlesex,  ^ 

(tt)  It  must  be  a  ten  days'  notice  Gen.  Hil.  T.  1853,  (Pr.)  r.  8^- 


in 
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^^  nexed  to  the  ninprius  record,  that  record  is  to  be  taken 
u,  to  the  proper  officer  of  the  court,  and  entered  with  him. 
,^.'  If  it  be  not  BO  entered,  the  cause  cannot  be  tried.  [There- 
fore it  is  in  the  plaintiff's  breast  to  delay  any  trial  by 
not  carrying  down  the  record,  unless  the  defendant,  being 
fearful  of  such  neglect  in  the  plaintiff,  and  willing  to  dis- 
charge himself  fix)m  the  action,  will  himself  undertake  to 
bring  on  the  trial,  giving  proper  notice  to  the  plaintiff, 
which  proceeding  is  called  the  trial  by  proviso  (y) ;]  and 
it  is  moreoTcr  now  provided,  that  if,  after  issue  joined, 
such  issue  has  not  been  brought  on  to  be  tried  according 
to  the  course  of  the  court  (2),  the  defendant,  after  such 
'^  notice  as  the  practice  also  prescribes  in  that  behalf,  shall 
^^  be  at  liberty  to  surest  on  the  record,  that  the  plaintiff  has 
^'  &iled  to  proceed  to  trial,  though  duly  required  to  do  so ; 
^"^  and  may  sign  judgment  for  his  costs  (a). 

"*  [Let  us  now  pause  awhile,  and  observe  with  Sir  Matthew 

^  Hale  (6),  in  these  first  preparatory  stages  of  the  trial,  how 

i^  admirably  this  constitution  is  adapted  and  framed  for  the 

investigation  of  truth,  beyond  any  other  method  of  trial  in 
U'  the  world.     For,  first,  the  person  summoning  the  jurors  is 

«)'  a  man  of  some  fortune  and  consequence ;  that  so  he  may 

be  not  only  the  less  tempted  to  commit  wilful  errors,  but 
f  likewise  be  responsible  for  the  faults  of  either  himself  or  his 

;i  officers;  and  he  is  also  bound  by  the  obhgation  of  an  oath 

fi  faithfully  to  execute  his  duty.]     Next,  as  to  the  course  of 

!  proceeding,  it  is,  as  we  have  seen,  so  managed,  that  [the 

I  parties  may  have  notice  of  the  jurors,  and  of  their  sufficiency 

t  or  insufficiency,  characters,  connexions,  and  relations,  that 

'  80  they  may  be  challenged  upon  just  cause.]     Thirdly,  [as 

f' 

'                   (y)  See  as  to  this  Reg.  Gen  Hil.  Upon  a  failure  by  one  of  the  parties 

'                T.  1853,  (Pr.)  r.  42.    As  to  a  writ  qf  to  proceed  to  trial,  pursuant  to  notice, 

trial  being  carried  down  by  proviso,  it  is  also  provided  that  a  rule  for 

see  Nicholson  v.  Jackson,  1  C.  B.  the    costs  qf  the  day   may    be  ob- 

622.  tained  by  the  other  party,  without 

(1)  The  course  of  the  court  in  this  motion.    15  &  16  Vict,  c,  76,  s.  99 ; 

respect,  is  described  in  15  &  16  Vict.  and  see  Reg.  Gen.  Hil.  T.  1858,  (Pr.) 

c.  76,  s.  101.  r.  39. 

(a)  15  &   16  Vict.  c.  76,  s.  101.  (&)  Hist.  C.  L.  c.  12. 
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[to  the  place  of  their  appearance :   which  in  certam  cai^ 
of  weight  and  consequence^  is  at  the  bar  of  the  court,  bat 
in  ordinary  cases,  at  the  assizes^]]  or  sittings  at  nisi  pn^^ 
[held  in  the  county  where  the  cause  of  action  arises,  umI 
the  witnesses  and  jurors  live ;   a  provision  most  exocDeatlj 
calculated  for  the  saving  of  expense  to  the  parties.    For 
though  the  preparation  of  the  causes^  in  point  of  pleading, 
is  transacted  in  the  capital,  whereby  the  order  and  udi- 
formity  of  proceeding  is  preserved   throughout  the  king- 
dom, and  multiplicity  of  forms  is  prevented ;  yet  this  is 
no  great  charge  or  trouble,  one    attorney  being  aUe  to 
transact  the  business  of  many  clients.      But  the  trouble- 
some and  most  expensive  attendance,  is  that  of  jurors  and 
witnesses  at  the  trial ;  which  therefore  is  brought  home  to 
them  in  the  county  where  most  of  them  inhabit    Foarmr, 
the  persons  before  whom  they  are  to  api)ear,  and  before 
whom  the  trial  is  to  be  held,  are  the  judges  of  the  co^ 
at  Westminster,  if  it  be  a  trial  at  bar,]  or  at  the  London 
or  Middlesex  sittings ;  [or  the  judges  of  assize  ddept^ 
from  the  courts  at  Westminster  by  the  Crown,  if  the  trial 
be  held  in  the  country ;  persons  whose  learning'  and  dig- 
nity secure  their   jurisdiction  from    contempt,  and  the 
novelty  and  very  parade  of  whose  appearance  bare  n^ 
small  influence  upon  the  multitude.     The  verypoin*^*^ 
their  being   strangers  in  the  county,  is  also  of  innnite 
service  in  preventing  those   factions   and  parties  whicn 
would  intrude  in  every  cause  of  moment,  wene  it  ^^ 
only  before  persons  resident  on  the   spot,  as  justices  ot 
peace  and  the  like(c).]      And  we  may  further  remaA 
that  [as  this  constitution  prevents  party  and  faction  v^ 
intermingling  in  the  trial  of  right,  so  it  keeps  both  the  rale 
and  the  administration  of  the  laws  imiform.    These  judge^ 
though  thus  varied  and  shifted  at  every  assizeB,  ^^^ 
sworn  to  the  same  laws,  have  had  the  same  educaUoDj 

(c)  So  much  consequence  was  for-       dained  that  no  man  of  i^^  ^*^  ^ 
meriy  attached  to  this  consideration,       be  judge  of  assize  in  his  own  coun,- 
that  it  was,  as  we  have  seen,  once  or-       Vide  sup.  p.  433. 
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[have  pursued  the  same  studies,  converse  and  consult  to- 
gether, communicate  their  decisions  and  resolutions,  and 
preside  in  those  courts  which  are  mutually  connected  and 
their  judgments  blended  together,  as  they  are  interchange- 
ably courts  of  appeal  or  advice  to  each  other.  And  hence 
their  administration  of  justice  and  conduct  of  trials,  are 
consonant  and  uniform  ;  whereby  that  confusion  and  con- 
trariety are  avoided,  which  would  naturally  arise  fix)m  a 
variety  of  imcommunicating  judges,  or  £rom  any  provincial 
establishment  (d  ). 

But  let  us  now  return  to  the  assizes,]  or  sittings  at  nisi 
prinsy  where,  (all  previous  steps  having  been  regularly 
settled,)  we  will  suppose  the  cause  to  be  called  on  in 
court.  The  nisi  prius  record  [is  then  handed  to  the  judge 
to  peruse,  and  observe  the  pleadings,  and  what  issues  the 
parties  are  to  maintain  and  prove :  while  the  jury  is  called 
and  sworn,'] 

The  calling  of  the  jury  consists  in  successively  drawing 
out  of  a  box,  into  which  they  have  been  previously  put,  the 
names  of  the  jurors  on  the  panels  annexed  to  the  nisi  prius 
record,  and  calling  them  over  in  the  order  in  which  they 
are  so  drawn  (e) ;  and  the  twelve  (/)  persons  whose  names 


(d)  The  recent  establishment  of 
the  new  County  Courts,  in  causes  of 
small  amount,  (as  to  which,  vide  sup. 
p.  893  et  seq.,)  is  not  to  be  con- 
sidered as  any  disparagement  to 
theee  remarks;  but  as  a  sacrifice 
made,  in  such  causes,  to  the  great 
objects  of  economy  and  expedition. 

{e)  6  Geo.  4,  c.^0,  s.  26 ;  15  &  16 
Vict.  c.  76,  ss.  108, 110. 

(/)  In  this  patriarchal  and  apos- 
tolical number  of  twelve,  of  which 
a  jury  in  the  superior  courts  always 
consists,  '*  Lord  Coke  has  disco- 
**  vered,"  (says  Blackstone,  vol.  iti. 
p.  366,)  *'  abundance  of  mystery." 
(See  Co.  Litt.  135.)  And  he  pro- 
ceeds  to  remark,  that  Dr.  Hickes, 


who  attributes  the  introduction  of 
this  number  to  the  Normans,  tells 
us  that  among  the  inhabitants  of 
Norway,  from  whom  the  Normans  as 
well  as  the  Danes  were  descended,  a 
great  veneration  was  paid  to  the  num- 
ber twelve,  **  NUiil  sanciitu,  nihil  anti- 
quiut/uit ;  perinde  hoe  si  in  ipso  hoc 
numero  tecreta  quadam  ettet  religio.** 
Mr.  Hallara  also  (Hfst  Mid.  Ag. 
vol.ii.  p.  401,  7th  ed.)  remarks  upon 
the  veneration  with  which  this  num- 
ber was  regarded  in  Scandinavia  ge- 
nerally, and  cites  Spelman's  Glossary, 
voce  Jurata;  DuCange,  voce  Nembda; 
and  the  Ediub.  Review,  vol.  xxxi. 
p.  113;  which  last  he  characterizes 
as  "  a  most  learned  and  elaborate 
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are  first  called,  and  who  appear,  are  sworn  as  the  jwry ; 
unless  some  just  cause  of  chaJlenge  or  excuse,  with  respect 
to  any  of  them,  shall  be  brought  forward.  It  sometimes 
happens,  however,  that  on  the  application  of  one  of  the 
parties  before  the  trial,  a  rule  of  court  or  judge's  otder  has 
been  obtained,  directing  that  a  view  should  he  had,  bj  cer- 
tain of  the  jurors  on  the  panel,  of  the  messuages,  lands, 
or  place  in  question:  [in  which  case,  six  or  more  of  the 
jmx)rs,  to  be  agreed  on  by  the  parties,]  or  nominated  by  the 
sheriff,  [shall  be  appointed  to  have  the  matter  in  question 
shown  to  them  by  two  persons  named  in  such  rule  or  order; 
and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest,  previous 
to  any  other  jurors  (^).] 

After  the  jurors  have  appeared,  they  are  liable,  before 
they  are  sworn,  to  be  [chcdlenffed  by  eil^er  party.  Chal- 
lenges are  of  two  sorts — challenges  to  the  array y  and  chal- 
lenges to  the  polb. 

Challenges  to  the  array,  are  an  exception  at  once  to  the 
whole  panel  in  which  the  jury  are  arrayed,  or  Bet  in  order, 
by  the  sheriff  (A) ;  and  they  may  be  made  upon  account  of 

essay."   He  observes,  too,  that  Spel-  upon  the  affidavit  of  the  party  ap- 

maa  has  produced  several  instonces  plying,  without  any  motion.    By  17 

of  the  regard  paid  to  twelve,  in  the  &  18  Vict.  c.  125,  a.  £8,  it  is  now 

early  German  laws;  and  we  have  seen  provided,  that  either  party  may  ap- 

in  a  former  note,  that  there  is  dis-  ply  to  the  court  or  a  judge  for  the 

tinct   evidence,  that  twelve   jurors  tiupee<MHi  bythe}ury,orbytheparty 

were  in  use  among  the  Anglo-Saxons  himself,  or  by  his  witnesses,  of  any 

for  an  inquisitiont  though  there  seems  real  or  personal  property,  die  in- 

no  sufficient  proof  that  it  was  used  spection  of  which  is  material  to  the 

by  them  as  the  number  for  iriaL  determination  of  the  question  in  dis- 

Vide  sup.  p.  618,  n.  (m).  pute ;  but  this  is  to  be  without  pre- 

(g)  As  to  a  9iew,  see  6  Geo.  4,  judice  to  the  provisions  of  any  pre- 

c.  50,  8.  24;  15  &  16  Vict.  c.  76,  ceding  Act,  as  to  obtaining  a  new 

8.  114;  by  the  last  of  which  enact-  by  a  jury. 

ments  the  writ  of  view  formerly  re-  {h)  It  is  considered  as  doubtful, 

quired  in  such  cases  is  dispensed  if  a  challenge  to  the  array  can  be 

with.    See  also  Reg.  Gen.  Hil.  T.  made,  when  the  jury  is  jpeeftrf.    See 

1853,  (Pr.)  rr.  48,  49,  by  which  the  1  Arch.  Pr.  by  Chitty  (8th  edit.), 

rule  may  be  drawn  up  by  the  officer,  p.  424. 
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(^partiality  or  some  default  in  the  sheriff,  or  his  under  officer, 
-who  airayed  the  panel;]  as  if  the  sheriff  be  a  party  in  the 
suit,  or  related  by  either  blood  or  affinity,  to  either  of  the 
parties.  [Also,  though  there  be  no  personal  objection 
against  the  sheriff,  yet  if  he  arrays  the  panel  at  the  nomi- 
nation, or  under  the  direction  of  either  party,  this  is  a  good 
cause  of  challenge  to  the  array  (z).] 

-A  challenge  to  the  array  may  be  either  by  way  of  priw- 
cip^l  challenge,  or  a  challenge  to  the  favour;  the  former, 
bei^ig  on  one  of  the  direct  grounds  above  described ;  the 
lati;er,  on  grounds  that  imply  only  a  probability  of  bias  or 
partiality,  as  that  the  son  of  the  sheriff  has  married  the 
daughter  of  the  adverse  party,  or  the  like  (A)  ;  and  there 
seems  to  be  this  practical  difference  between  them,  that 
the  first,  if  sustained  in  point  of  fact,  must  be  allowed  as 
of  course ;  the  allowance  of  the  latter,  is  matter  of  judg- 
ment and  discretion  only  (/).     If  the  challenge  be  contro- 
verted by  the  opposite  party,  it  is  to  be  left  to  the  deter- 
mination of  two  persons,  to  be  appointed  by  the  court  (m) ; 


(•)  Formerly,  if  a  lord  of  parlia- 
ment had  a  cause  to  be  tried,  and 
no  knight  was  returned  upon  the 
jury,  it  was  a  cause  of  challenge  to 
the  array.  (Co.  Litt.  156a ;  Selden, 
Baronage,  ii.  2.)  But  this  objection 
is  now  taken  away.  See  24  Geo.  2, 
c.  18;  6  Geo.  4,  c.  50,  s.  28.  More- 
over,  it  was  long  necessary  that 
some  of  the  jury  should  be  returned 
from  the  neighbourhood  where  the 
cause  of  action  was  laid  in  the 
declaration,  so  that  if  none  were 
returned  at  least  from  the  same 
hundred,  the  array  might  be  chal- 
lenged for  want  of  hundredors  ;  an 
objection  founded  on  the  early  prac- 
tice of  our  law,  by  which  the  jurors, 
in  the  origin  of  the  institution  of 
trial  by  jury,  were  summoned  al* 
together  de  vicinetOf  and  were  indeed 
in  the  nature  of  witnesse*,  rather 
than  judges.     But  the  necessity  for 


the  hundredors  also  was  by  succes- 
sive statutes  gradually  abolished. 
See  27  Eliz.  c.  6;  4  Anne,  c.  16; 
24  Gea  %  c.  18.  And  see  as  to 
criminal  cases,  6  Geo.  4,  c.  50,  s.  13. 
The  array  might  also  formerly  be 
challenged  if  an  alUn  were  party  to 
the  suit,  and  if,  (after  application 
made  to  the  court  for  that  purpose,) 
the  sheriff  did  not  return  a  jury 
de  medietate  Hnguat  t^at  is,  a  jury 
one  half  of  which  consisted  of  aliens, 
supposing  so  many  to  be  found  in 
the  place.  And  this  trial  by  a  jury 
de  medietate  is  still  allowed  in  trials 
for  felony  or  misdemeanor;  but  no 
longer  in  a  civil  action.  See  6  Geo. 
4,  c.  50,  ss.  3,  47. 

(Ar)  Co.  Litt  156  a. 

(/)  Ibid  ;  and  see  3  BI.  Com. 
363. 

(m)  It  is  said  that  a  principal 
challenge  may  be  tried  by  the  court 
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and  if  these  persons,  called  triorSy  decide  in  favour  of  the 
objection,  the  array  is  to  be  quashed,  and  a  new  jury  im- 
panelled by  the  coroner  (n) ;  who  acts  in  this,  as  in  many 
other  instances,  as  substitute  for  the  sheriff  in  executing 
process,  where  the  latter  is  deemed  an  improper  person  (o). 

[Challenges  to  the  polls,  in  capita^  are  exceptions  to 
particiilar  jurors,  and  seem  to  answer  the  recusatio  judicis 
in  the  civil  and  canon  laws ;  by  the  constitution  of  which, 
a  judge  might  be  refused  upon  any  suspicion  of  parti- 
ality (p).  By  the  laws  of  England  also,  in  the  times  of 
Bracton  {q)  and  Fleta  (r),  a  judge  might  be  refused  for 
good  cause ;  but  now  the  law  is  otherwise,  and  it  is  held 
that  judges  and  justices  cannot  be  challenged  («)•  For  the 
law  will  not  suppose  a  possibility  of  bias  or  &vour  in  a 
judge  who  is  already  sworn  to  administer  impartial  jus- 
tice ;]  and  whose  conduct  upon  the  judgment  seat,  is  under 
the  immediate  check  of  public  observation.  [And  should 
the  fact  at  any  time  prove  flagrantly  such  as  the  delicacy 
of  the  law  will  not  presume  beforehand,  there  i»  no  doubt 
but  that  such  misbehaviour  would  draw  down  a  heavy 
censure  £rom  those  to  whom  the  judge  is  accountable  for 
his  conduct.] 

But  challenges  to  the  polls  of  the  jury,  (who  are  judges 
of  fact  only,  and  are  merely  private  persons,)  do  not  fall 
under  the  same  principle,  and  are  consequently  allowed. 
They  [are  reduced  to  four  heads  by  Sir  E.  Coke(i), — 

itself,  without  the  intervention  of  electors,  and  no  challenge  is  allowed 

triors,  Arch.  Pr.  by  Chitty  (8th  ed.),  to  their  array.     3  Bl.  Cora.  354  ; 

p.  427.    See  Mayor  of  Carmarthen  Fortesc.  de  Laud.  LL.  c.  25 ;  Co. 

V,  Evans,  10  Mee.  &  W.  274.  Litt.  158. 

(ii)  Newman  V.Edmonds,  1  Bulst.  (o)  3  Bl.  Com.  354 

114;    2   Hale,   P.  C.   275;    R.  «.  (p)  Cod.  3, 1.  16;  Decretal.  1.  2, 

Edmonds,  4  B.  &  Aid.  471.    If  any  t  28,  c  36. 
exception  lies  to  the  coroners,  the  (9)  L.  5,  c  15. 

jury  is  to  be  arrayed  by  two  clerks  (r)  L.  6,  c.  37. 

of  the  court,  or  two  persons  of  the  (t)  Co.  Litt  294. 

county   named    by    the  court  and  (/)  Ibid.  156  b. 

sworn.    These  are  called  elitort  or 
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[]  propter  honoris  respectum;  propter  defectum; propter  affec- 
tum; Skndi  propter  delictum. 

1.  Propter  honoris  respectum;  as  if  a  lord  of  parliament 
be  impanelled  on  a  jury,  he  may  be  challenged  by  either 
party,  or  he  may  excuse  himself  as  exempted  by  law(tt). 
2.  Propter  defectum;  as  if  a  juryman  be  an  alien  bom,  this 
is  defect  of  birth  (a:):]  in  connection  with  which  we  may 
notice  the  defect  of  sex, — no  female  being  capable  of  serving 
on  a  jury  (y ).  [But  the  principal  deficiency,  is  defect  of 
estate  sufficient  to  qualify  a  man  to  be  a  juror.]  This  for- 
merly depended  on  a  variety  of  statutes,  but  now  on  the 
6  Geo.  ly.  c.  50,  alone  (2^).  By  this  statute  the  qualifi- 
cation of  a  juror,  generally,  is  as  follows : — He  must  be  be- 
tween twenty-one  and  sis:ty  years  of  age ;  and  must  have 
within  the  county  in  which  he  resides,  and  in  which  the 
action  is  to  be  tried,  in  his  own  name,  or  in  trust  for  him, 
\0L  by  the  year  above  reprises,  in  lands  or  tenements  of 
freehold,  copyhold,  or  customary  tenure,  or  of  antient 


(«)  6  Geo.  4|  c.  50,  s.  2.  It  has 
been  doubted  whetber,  since  the 
peerage  has  been  thus  made  matter 
ot  exemption,  it  is  any  longer  matter 
of  challenge  by  the  parties.  (See 
Arch.  Pr.  by  Chitty,  8th  ed.,  p. 
424.)  But  it  is  apprehended  that 
this  cannot  take  away  their  right  of 
challenge. 

(x)  6  Geo.  4,  c.  60|  s.  8.  See  as 
to  the  challenge  of  alienage  to  a 
special  juror,  R.  v.  Sutton,  8  B.  &  C. 
417. 

(y)  Except  in  the  case  of  a  jury 
of  matrons,  upon  the  writ  de  ventre 
ifupiciendo,  (See  6  Geo.  4,  c  50,  s.  1 , 
and  3  Bl.  Com.  362.) 

(s)  It  appears  from  Blackstone 
(vol.  iii.  p.  862),  that  by  the  statute  of 
Westminster  the  second,  13  Edw.  1, 
c.  88,  the  general  qualification  for 
juries  in  assizes  was  20«.  by  the 
year ;  which  was  increased  to  40«. 
VOL.  m. 


by  21  Edw.  1,  st  1,  and  2  Hen.  5, 
St  2,  c.  3.  This  was  doubled  by 
27  Eliz.  c.  6,  which  required  an 
estate  of  freehold,  to  the  yearly 
value  of  4/.  at  the  least  But  the 
value  of  money  greatly  decreasing, 
the  qualification  was  raised  by  a 
temporary  Act,  (16  &  17  Car.  2,  c  3,) 
to  20/.  per  annum,  and  on  the  ex- 
piration of  that  Act  was  afterwards 
fixed  by  4  &  5  W.  &  M.  c.  24,  at 
10/.  per  annum,  and  6L  in  Wales, 
of  freehold  land  or  copyhold  ;  which 
was  the  first  time  that  copyholders 
were  allowed  to  serve  on  juries  in 
the  superior  courts.  In  addition  to 
which,  it  was  afterwards  provided, 
by  3  Geo.  2,  c.  25,  that  any  lease- 
holder for  500  years  absolute,  or 
any  term  determinable  on  a  life  or 
lives,  of  the  clear  yearly  value  of 
20/.  over  and  above  the  rent,  should 
be  qualified. 

SS 


626 


BOOK  v.— OP  CIVIL  IKJURIES. 


demesne ;  or  in  rents  issuing  out  of  such  lands  cnr  tene- 
ments ;  or  in  such  lands^  tenements  and  rents  tak^  to- 
gether, in  fee  simple,  fee  taU,  or  for  the  life  of  himseif  or 
some  other  person.     Or  he  must   hare  i?rithin  the  am 
county  20/.  by  the  year,  above  reprises^  in  lands  or  tene- 
ments, held  by  lease  for  twenty-one  years  or  longer,  orfcr 
a  term  of  years  determinable  on  any  life  or  lires.   Or  he 
must  be  a  householder,  rated  or  assessed   to  the  poor 
rate,— or  to  the  inhabited   house   duty, — in   Middlesex, 
on  a  value  of  not  less  than  30/.,  or  (in  any  other  countrj 
on  a  value  of  not  less  than  20/.  (a)      And  if  he  does  not 
possess  one  or  other  of  these  qtialifications,  it  is  a  gami 
of  challenge  (J).    3.  [Jurors  may  be  challenged  prop^ 
affectum ;  for  suspicion  of  bias  or  parfcialiiy.     This  may 
be  either  a  principal  challenge,  or   to  the  favowi]  tl» 
distinction   between   which  has  been    already 
in   reference  to  challenges  to  the    array.      As 
challenges  to  the  polls,  it  is  laid  down  as  a  cause  of  prin- 
cipal challenge — [that  a  juror  is  of  kin,  to  either  p^rtj* 
within  the  ninth  degree  (c) ;  that  he  has  been  arbit»^o' 
on  either  side ;  that  he  has  an  interest  in  the  cause;  ^ 
there  is  an  action  depending  between  him  and  the  ps^^' 
that  he  has  taken  money  for  his  verdict ;  that  he  has  xv- 

the  superior  courts,  the  6  Geo.  4, 
c.  60,  provides  a  different  qoali^* 
tion,  via.  that  a  juror  must  be  i 
householder  or  the  occupier  of » 
shop,  warehouse,  counting-boa^ 
chambers  or  office,  for  the  psrp** 


(a)  6  Geo.  4,  c.  50,  s.  1.  The 
Act  adds,  "  or  he  must  occupy  a 
house  containing  no  less  than  fifteen 
windows,"  —  a  qualification  which 
had  reference  to  the  window  tax, 
since  abolished.  The  above  qua- 
lifications apply  not  only  to  juries 
impanelled  to  try  issues,  (whether 
out  of  the  superior  courts  or  out  of 
the  new  county  courts,)  but  also  to 
jurors  on  writs  of  trial  or  of  inquiry. 
They  do  not  apply,  however,  to  the 
jurors  in  towns  corporate,  or  coun- 
ties corporate,  possessing  jurisdic- 
tions of  their  own ;  the  panels  of 
whose  juries  are  to  be  prepared  in 
manner  before  accustomed  (6  Geo. 
4,  c.  50,  8.  50) ;  and  as  to  London 
jurors,  returned  to  try  issues  out  of 


of  trade  or  commerce,  within  ^ 
city;  and  have  Unds, tcnementt « 
personal  esUte  of  the  value  of  WW. 
(SecL50.)  With  regard  »^»*" 
jurors,  it  is  also  to  be  obserted,** 


the  mode  of  procedure  in 


rnaku^ 


out  the  lists  and  summoning  *» 
jurors,  is  not  altered  or  aff«^  ; 
the  recent  Act,  25  &  26  Vict  c  W' 

ih)  6  Geo.  4,  c.  50,  s.  27. 

(c)  See  Onions  V.  Nash.  7  Pnj^ 
263  i  Hewitp.  Ferneley,ibid.2'*' 
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[merlj  been  a  juror  in  the  same  catuse ;  that  he  is  the  party's 
master^  serrant,  counsellor,  steward  or  attorney,  or  of  tiie 
same  society  or  corporation  with  him :]  and  that,  on  the 
other  hand,  challenges  to  the  fiivour,— are  where  the  objeo* 
tion  is  founded  on  [some  probable  circumstances  of  sus- 
picion, as  acquaintance  and  the  like  (d).]  Challenges  of 
either  kind  are  determined,  like  those  to  the  array,  by  triors ; 
the  practice  as  to  whom,  in  the  case  of  challenges  to  the 
poUs,  is  stated  as  follows.  [The  triors,  in  case  the  first  man 
called  be  challenged,  are  two  indifferent  persons  named  by 
the  court ;  and  if  they  try  one  man,  and  find  him  indifferent, 
he  shaU  be  sworn;  and  then  he  and  the  two  triors  shall  try 
the  next;  and  when  another  is  fi^und  indifferent  and  sworn, 
the  two  triors  shall  be  superseded,  and  the  two  first  sworn 
on  the  jury  shall  try  the  reBt(0).  4.  Challenges  propter 
delictum^  are  for  some  crime  or  misdemeanor  that  affects 
the  juror's  credit  and  renders  him  infamous;] — as  for 
an  attainder  of  treason  or  felony,  (unless  he  shall  have 
obtained  a  firee  pardon,)  or  for  outlawry  or  exoommuni* 
cation  (/). 

Besides  these  challenges  (^),  which  are  exceptions  against 

{d)  Finch,  L.  401.    It  is  remark-  sheriff  is  not  indifferent,  the  jury 

able  that  in  the  ntmbdm  or  jury  of  may  be  impaneUed  in  the  first  in* 

the  antient  Goths»  there  was  a  dis-  stance  by  the  coroner ;   and  sup- 

tinction  similar  to  ours^  as  to  the  posing  it  to  be  impanelled  by  the 

nature  of  the  challenges :  '*  Licebat  sheriff,    this    will    be    a    sufficient 

pakm  excipere,  9t  nrnper   eg  prO"  ground  not  only  for  challenge,  but 

babili  emud   tru   refmdiari ;   etiam  for  moving  in  arrest  of  judgment 

pluret  ex  causa  pragmmti  ei  mani-  after  the  verdict.  (Arch.  Pr.  by  Chit. 

/«M."— Stiem.  1.  1,  c.  4.  8th  edit,  p.  422.)     So  in  case  of 

(«)  Co.  Litt  168.    It  is  said  that  any  objection  to  a  particular  juror, 

a  principal  chaUenge  to  the  poll  the  usual  course  now  is,  simply  to 

may,  like  a  principal  challenge  to  intimate  the  objection  to  the  proper 

the  array,  be  tried  by  the  court,  with-  officer  of  the  court;  who,  unless  the 

out  the  intervention  of  triors.   Arch.  matter  be  disputed  on  the  other  side, 

Pr.  by  Chitty  (8th  edit.),  p.  428.  will  refrain  from  calling  him.  So  that 

(/ )  6  Oeo.  4,  c.  50,  s.  8.  the  learning  of  challenges,  in  civil 

Ig)  It  is  to  be  observed,  that  the  cases  at  least,  (though  still  of  im- 

case  of  a  foruud  challenge,  whether  portance,)  is  rarely  illustrated  by  the 

to  the  array  or  the  polls,  has  now  modem  practice  of  tht  courts, 
become  infrequent;   for  where  the 

882 
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the  fitness  of  jurors,  and  whereby  they  may  be  exdudtd 
fix>m  serving,  there  are  also  other  causes  to  be  made  use  of 
by  the  jurors  themselves,  which  are  matters  of  exemp&mi 
whereby  their  service  is  excused,  and  not  excluded.  These 
exemptions  formerly  depended  on  various  statutes,  customsy 
and  charters;  but  now  depend  upon  the  6  Greo.  IV.  c  50, 
s.  2,  and  the  25  &  26  Vict  c.  107,  s.  2.     The  persons 
exempted  under  the  first  of  these  enactments,  are  as  fol- 
lows ; — peers ;  judges  of  the  superior  courts ;  clergymen; 
Roman  Catholic  priests ;  dissenting  ministers,  whose  place 
of  meeting  is  duly  registered,  and  who  follow  no  secular 
occupation  but  that  of  schoohnaster ;  Serjeants,  barristers, 
and  advocates,  actually  practising;  attorneys,  solicitors, 
and  proctors,  actually  practising,  and  taking  out  their  cer- 
tificates; officers  of  all  courts  of  law  or  equity,  or  of  eccle- 
siastical or  admiralty  jurisdiction,  actually  exercising  their 
duties ;  coroners,  gaolers,  and  keepers  of  houses  of  correc- 
tion ;  physicians,  surgeons,  and  apothecaries,  duly  admitted 
to  practise,  and  practising  (A) ;  officers  of  the  royal  annj 
or  navy,  on  fiill  pay ;  pilots  and  masters  of  vessels  in  the 
buoy  or  light  service,  duly  licensed ;   servants  of  the  rop 
household;  officers  of  customs  and  excise;  sheriffs'  officers, 
high  constables;  and  parish  clerks (t).     To  these  m«^ 
now  be  added  (under  the  statute  of  Victoria),  the  following 
persons; — ^registered  pharmaceutical  chemists;  managio? 
clerks  to  attomies,  soUcitors,  and  proctors,  actually  pi*^ 
tising ;  and  all  subordinate  officers  in  gaols  and  houses  o 
correction. 

If  a  sufficient  number  of  jurors  do  not  appear,  otu^ 
means  of  challenges  or  exemptions  a  sufficient  number 
unexceptionable  ones  do  not  remain,  either  party  may  P'V 
a  tales.  [A  tales  is  a  supply  of  such  men  as  are  summoned! 
upon  the  panel,  in  order  to  make  up  the  deficiency.  *^^ 
this  purpose  a  writ  of  decern  taks,  oclo  taleSy  and  the  hkc» 
was  used  to  be  issued  to  the  sheriff,  at  common  law.]    ^" 

{h)  Medical  practitioners  regis-      exempted  by  the  35th  section 
tered  under  the  provisions  of  21  &      that  Act 
22  Vict.  c.  90,  are  also  expressly  {})  See  6  Geo.  4,  c.  50,  s*  ^ 


CHAP.  X. — OF  THE  PROCEEDINGS  IN  AN  ACTION.     629 

now  at  the  assizes,  or  sittings  at  nisi  prius,  the  judge  is 
empowered,  by  the  6  Geo.  IV.  c.  50,  s.  37,  at  the  request 
of  either  party,  to  award  a  tales  de  circumstantibus  (k) ; 
that  is,  to  command  the  sheriff  to  return  so  many  other 
men  duly  qualified  as  shall  be  present,  or  can  be  found,  to 
make  up  the  number  required  for  making  up  a  full  jury ;  and 
to  add  their  names  to  the  former  panel.  But  in  the  case  of 
common  jurors, — of  whom  seventy-two  are  usually  returned 
on  the  same  common  jury  panel  (Z), — ^it  happens  of  course 
but  rarely,  that  the  whole  are  exhausted  so  as  to  make  a 
tales  necessary ;  and  in  special  jury  causes,  the  deficiency 
is,  by  the  same  statute,  directed  to  be  made  up  firom  the 
common  jury  panel,  if  a  sufficient  number  can  be  found. 
But  if  such  nmnber  be  not  found,  there  is  then  to  be  a 
tales  de  circutnstantibus^  in  manner  before  directed  (m). 

The  necessary  number  of  twelve  qualified  persons  being 
at  length  obtained,  they  are  then  separately  sworn  upon 
the  New  Testament  (n),  "  well  and  truly  to  try  the  issue 
between  the  parties,  and  a  true  verdict  to  give  according 
to  the  evidence ;"  and  hence  they  are  denominated  the 
"jury,"jttrate,  and  the  ^^jxiroTs^^juratores{o). 

{k)  F.  N.  B.  166;  Reg.  Brey.  179.  markable  resemblance  to  our  juries, 
(/)  Vide  sup.  p.  616.  — "  for  they  were  first  returned  by 
(m)  6  Geo.  4,  c.  50,  s.  37.  As  to  "  the  praetor ;  then  their  names  were 
a  tales  in  a  special  jury  cause,  see  **  drawn  by  lot,  till  a  certain  number 
Gatliffv.  Bourne,  2  M.&  Rob.  100;  "  was  completed;  then  the  parties 
Snook  V.  Southwood,  1  R.  &  M.  429 ;  "  were  allowed  their  challenges ; 
British  Museum  v.  White,  3  Car.  &  **  next  they  struck  what  we  call  a 
P.  289.  It  is  provided  by  15  &  16  "  tales;  lastly,  the  judges,  like  our 
VicL  c.  76,  s.  lis,  that  where  notice  "jury,  were  sworn."  (See  Ascon. 
has  not  been  given  that  a  cause  is  to  in  Cic.  Verr.  1,6.)  He  also  re- 
be  tried  by  special  jury,  it  may  be  marks,  that  a  learned  writer  of  our 
tried  by  a  common  jury  from  the  own.  Dr.  Pettingall,  hath  shown,  in 
panel  of  common  jurors.  an  elaborate  work  (published  a.d. 
(n)  This  applies  only  to  persons  1769),  so  many  resemblances  be- 
professing  the  Christian  religion,  tween  the  iutactt  of  the  Greeks,  the 
and  not  proposing  to  be  sworn  in  a  judicet  selecti  of  the  Romans,  and 
different  manner.  As  to  others,  vide  the  juries  of  the  English,  that  he  is 
post,  pp.  %Z5t  686.  tempted  to  conclude  that  the  latter 
{o)  Blackstone  remarks  (vol.  iii.  are  derived  from  the  former.  As  to 
p.  366),that  theM/ecti^Wic««of  the  the  derivation  of  our  juries,  how. 
Romans  bore  in  many  respects  a  re-  ever,  vide  sup.  p.  613,  n.  (u). 
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[The  jury  are  now  ready  to  hear  the  merits;  and  to  fix 
their  attention  the  closer  to  the  facts  which  they  are  im- 
panelled and  sworn  to  try,  the  pleadings  are  opened  to  tbem] 
on  the  part  of  the  plaintiff;  and,  (as  a  general  rule,)  the 
case  then  stated  [by  counsel  on  that  side  which  holds  tk 
affirmative  of  the  question  in  issue  (p).  For  the  issue  u 
said  to  lie,  and  proof  is  always  first  required,  upon  that 
side  which  affirms  the  matter  in  question  (q);  in  which  our 
law  agrees  with  the  oivil  (r ) :  ^^ei  incumbU  probatio,  qvi  (Sdtt 
non  qtd  negat;  cum  per  rerum  naturtun  factum  negMtis 
probatio  nuUa  m/,"  The  opening  counsel  briefly  infonns 
them  what  has  been  transacted  in  the  action,]  up  to  tiist 
stage  of  its  prosecution ;  [the  parties,  the  nature  of  the 
action,  the  declaration,  the  plea,  replication,  and  other  pro- 
ceedings ;  and,  lastly,  upon  what  point  the  issue  is  joined, 
which  is  there  sent  down  to  be  determined  («),  The  natme 
of  the  case,  and  the  evidence  intended  to  be  produced,  sxe 
next  laid  before  th^n  by  counsel  also  on  the  same  side; 
and  when  their  evidence  is  gone  through,]  and  in  some 
cases  simimed  up  also  (0»  [the  advocate  on  the  other  side 
opens  the  adverse  case,  and  supports  it,]  if  its  naiure  to 
require,  by  evidence  ;  which  he  is  also  entitled  to  sum  up; 

(p)  In  aU  actions  for  mUiquida^  "  read  to  the  jury  in  EngUib  by  tbe 

damaget,  the  plaintiff  shall  begin,  "court,    and  the  matter  io  ii^' 

though  the  affirmative  of  the  issue  is  "  clearly  explained  to  their  cafia- 

on  the  defendant.    See  Mercer  «.  "  ties." 

Whall,  6 Q. B.447;  Coopers.  Wak-  (0  By  17  &  18  Vict.  &  125,i«W> 

ley.  Moo.  &  M.  2i8.  it  is  provided,  that "  the  partf  wbo 

(q)  Calder  o.  Rutherfiird,  8  Brod.  '<  begins,  or  his  counsel,  shall  be 

&  Bing.  802;  Evans  e.  Birch,  8  «  allowed,  in  the  event  of  his  opp^ 

Camp.  10.    But  there  are  cases  in  «  nent  not  announcing  at  the  dose  of 

which  the  law  presumes  the  affirma-  "  the  case  of  the  party  who  b^pn** 

tive ;  and  where  conseqnendy  the  '*  his  intention  to  adduce  evi^^o^' 

negative  must  be  proved   by  the  "  to  address  the  juiy  a  second  ti»« 

party  asserting  the  negative.    See  "  at  the   dose  of  such  esse,  «* 

Williams  e.  East  India  Company,  8  '*  the  purpose  of  aumming  op  ^ 

East,  192.  «*  evidence ;  and  the  party  on  *« 

(r)  Ff.  22,  8,  2 ;  Cod.  4,  19,  28.  "  otiier  side,  or  his  counsel,  sbali  I* 

(t)  Blackstone  remarks  (vol.  iii.  "  allowed  to  open  the  case,  »d  ^^ 

p.  867),  that  «  instead  of  this  for-  «  to  sum  up  the  evidence  (if  ^7)' 

"  roerly  the  whole  record  and  process  **  and  the  right  to  reply  sbsll  be  the 

"  of  the  pleadings' '  (in  Latin)  "  were  "  same  as  at  present." 
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[and  then  the  party  which  began^  is  heard  by  way  of  reply.] 
But  00  reply  is  allowed,  unless  eyidence  be  given  in  answer 
to  the  case  first  stated  (te). 

The  nature  of  the  present  work  is  not  adapted  to  a  fiill 
disquisition  on  the  numberless  niceties  and  distinctions 
which  attend  the  }aw  of  evideuce  (x).  We  must  confine 
ourselyes  to  a  few  observations  on  the  nature  of  evidence 
in  general,  and  a  notice  of  some  of  its  leading  rules  and 
maxims. 

Proofs  or  evideace,  (for  the  terms  are  generally  used  as 
synonymoiis,)  are  either  written  or  parol  The  former  con- 
sist of  records,  deeds  or  other  writings  (y) ;  the  latter  of 
witnesses  personally  appearing  in  court,  and  sworn  (z)  to 
the  truth  of  what  they  depose. 

With  respect  to  witnesses,  [there  is  a  process  to  bring 
them  in  by  writ  of  subpoBna  ad  testificandum  (a) ;]  which 
commands  them,  laying  aside  all  excuses,  and  on  pain  of 
forfeiting  100/.,  to  appear  at  the  trial,  and  give  their  evi- 
dence. And  it  may  contain  a  clause  of  duces  tecum  ;  re- 
quiring them  to  bring,  at  the  same  time,  all  such  deeds  or 
writings  in  their  possession  or  power,  as  the  party  who  is- 
sues the  subpoena  may  think  material  for  his  purpose.  In 
the  event  of  the  non-^attendance  of  a  person  so  subpoenaed, 
and  his  inability  to  show  any  lawful  ground  of  excuse, 
(such  as  that  of  dangerous  ilhiess,)  he  is  considered  as 

(it)  There  is  an  exception  bow-  surer  of  charity,  Doe  t.  Hawkins,  2 

ever  to  this,  in  the  case  of  the  Crown,  Q.  B.  21 2 ;  of  judgments,  Christy  t. 

which  is  always  entitled  to  reply.  Tancred,  9  Mee.  &  W.  488 ;  of  pub- 

(«)  There  exist  several  excellent  He  books  not  judicial,  Jewison  o.  Dy- 

treatises  on  this  subject;  those  of  son,  ibid.  540;  Rowe  v.  Brenton,  8 

Mr.  Phillips,  of  Mr.  Starkie,  of  Mr.  B.  &  C.  743 ;  of  title  deeds,  Wollas- 

Pitt  Taylcnr,  and  of  Mr.  Best,  may  ton  v.  Hakewill,  8  Man.  &  Gr.  297. 
be  consulted  with  advantage.  (« )  As  to  the  twearingf  vide  post, 

(y)  As  to  the  admissibility  in  evi-  p.  635. 
dence  of  letters  of  an  agent,  Jones  v.  (a)  By  17  &  18  Vict  c  34,  a  tub- 

ShearB,  4  A.  &  E.  832 ;  of  entries  in  peena  may  now  be  had  to  compel  the 

parish  books,  Taylor  v.  Devey,  7  A.  attendance  of  witnesses /rom  any  part 

&  E.  409;  of  an  antient  survey  of  i^fthe  united  kingdom, 
manor,  ibid.  617 ;  of  books  of  trea- 
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having  committed  a  contempt  of  court;  and  is  liable  to  an 
attachment^  (a  species  of  criminal  process^)  under  which 
he  may  be  punished  for  such  contempt.     And  an  action 
will  alBO  lie  against  him^  at  suit  of  the  party  grieved,  to 
recover  compensation  for  any  loss  that  may  be  ocscasioned 
by  the  non-attendance  (&).     [But  no  witness,  unless  his 
reasonable  expenses]  for  the  whole  period  of  his  attend- 
ance, eundOy  morando,  et  redeundo,  [are  tendered  him,  is 
bound  to  appear  at  all :  nor  if  he  appears,  is  he  bound  to 
give  evidence  till  such  charges  are  actually  paid  him ;'] 
and  he  is  also  protected  during  the  same  period  fix>in  any 
arrest  for  debt  (c).    If  it  be  ascertamed  beforehand  (</)  that 
a  person  required  as  a  witness,  will  be  unable  to  attend  the 
trial  firom  permanent  sickness  or  infirmity,  or  absence  in 
parts  beyond  the  court's  jurisdiction,  the  court  is  empow- 
ered by  1  WilL  IV.  c.  22  («),  to  issue  a  commission  for 
his  examination  at  any  place  out  of  the  jurisdiction  (/),  or 
(without  issuing  a  commission)  to  order  his  examination 
at  any  place  within  the  jurisdiction,  (as  the  case  may  re- 
quire) :  and  such  examination  (which  may  be  on  interro- 


(d)  An  action  will  also  lie  on  the  Vide  sup.  p.  387,  n.  (a). 
Stat.  6  Eliz.  c.  9,  to  recoyer  a  penalty  (d)  As  the  general  rule,  the  ooort 

oflO/.  at  the  suit  of  the  party  grieved.  will  not  entertain  an  application  oC 

But  this  proceeding  is  not  an  usual  this  nature,  till  after  issue  has  been 

one.    As  to  the  action  at  common  joined.      (See  Mondel  «.  Steele,  8 

law,  for  non-attendance,  see  Davis  o.  Mee.  8c  W.  800 ;  Finney  «.  Beaaley, 

Lovell,  1  Horn.  &  Hurl.  451 ;  Cou-  17  Q.  B.  86.) 
ling  V,  Coxe,  6  D.  &  L.  899.    As  («)  This  statute  recites  and  ex- 

to  attachment  for  non-attendance>  tends  certain  provisions  contained 

Scholeso.  Hilton,  10  Mee.  &W.  15;  in  IS  Geo.  8,  c.  6Z,  referring  to 

Chapman  v.  Davis,  1  Dowl.  N.  S.  India  only. 
239.  (/)  If  the  place  where  the  ex- 

(c)  See  Meekins  v.  Smith,  1  H.  amination  is  to  be  had  is  in  any  of 
Bl.  636,  where  it  was  laid  down  that  the  colonies  or  foreign  dominioitt  of 
the  same  privilege  of  exemption  from  the  Crown,  the  commission  is  ad- 
arrest  applied  to  a// persons,  (whether  dressed  to  a  court  or  judge  there, 
witnesses  or  not,)  who  had  bona  fide  The  manner  in  which  the  examina> 
occasion  to  attend.  It  will  be  re-  tion  is  to  be  had  by  such  court  or 
membered  that  the  same  privilege  judge  is  regulated,  in  certain 
extends  to  the  counsel  and  attornies.  by  22  Vict.  c.  20. 
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gatories  or  otherwise,  as  the  court  shall  direct,)  may  after- 
inrards  be  read  in  evidence  at  the  trial:  provided  the 
witnesses  be  then  dead,  or  (in  case  of  sickness  or  infirmity) 
provided  his  disability  still  continues ;  or  if  he  be  still 
absent  in  parts  beyond  the  jiuisdiction  of  the  court : — but 
otherwise,  not  without  consent  of  the  party  against  whom 
it  is  offered  {g).  So,  also,  if  it  be  thought  desirable  by 
either  party  with  a  view  to  his  case  at  the  trial,  he  is 
enabled  by  17  &  18  Vict  c.  125,  s.  50(A),  to  obtain  an 
order  for  the  disclosure  and  production,  by  the  opposite 
party,  of  any  document  in  his  possession  or  power, — 
unless  he  can  show  some  sufficient  objection  to  its  produc- 
tion; and  also,  (sect.  51,)  to  obtain  leave  to  deliver  to  the 
opposite  party  or  his  attorney  interrogatories  in  writing, 
in  order  to  obtain  from  him  a  discovery  of  such  matters  as 
are  material  to  the  action  or  defence  respectively  {%), 


(g)  1  Will.  4,  c.  22,  s.  10.  As  to 
commissions  and  orders  to  examine 
witnesses  before  trial,  see  also  6  &  7 
Vict.  c.  82,  ss.  5,  6 ;  17  &  18  Vict 
c.  I26y  ss.  46,  47;  Reg.  Gen.  Hil. 
T.  1863,  Pr.  r.  33.  This  mode  of 
examination  cannot  be  resorted  to 
in  a  criminal  prosecution,  either  at 
common  law  or  under  the  above 
statutes.  (Queen  v.  Inhabitants  of 
Upton  St.  Leonards,  10  Q.  B.  827.) 
We  may  take  occasion  to  remark 
here,  that  by  19  &  20  Vict.  c.  1 13,  an 
order  may  now  be  obtained  from  the 
court  or  a  judge  for  the  examination 
of  witnesses  in  England,  whose  tes- 
timony is  required  in  foreign  courts, 
before  which  any  civil  or  commercial 
matter  is  pending ;  and  also  that  a 
somewhat  analogous  proceeding  (un- 
der 22  &  28  Vict.  c.  63)  may  take 
place  to  ascertain  the  iaio  in  any  part 
of  her  majesty's  dominions. 

(A)  See  as  to  this  provision,  For- 
shaw  V,  Lewis,  10  Excb.  712;  Scott 


«.  Zygomald,  4  EIL  &  Bl.  483; 
Herschfeld  v.  Clarke,  11  Exch.  712; 
Smith  V.  Great  Western  Railway 
Company,  6  £1L  &  Bl.  406.  We 
may  notice  also  here  the  antecedent 
provision  of  14  8e  16  Vict.  c.  99,  s.  6, 
(in  aid  of  the  power  of  the  courts  as 
at  common  law),  making  either  party 
compellable,  in  any  action  or  pro- 
ceeding at  law,  to  allow  the  other 
an  inspection  of  all  documents  re- 
lating to  the  action  or  proceeding. 
On  this  subject,  see  the  following 
cases :  Scott  v.  Walker,  2  Ell  fir  Bl- 
555  ;  Doe  d.  Avery  v.  Longford,  1 

B.  C.  C.  37 ;  The  London  Gas  Light 
Company  v.  Parish  of  Chelsea,  6 

C.  B.  (N.  S.)  411 ;  ShadwelU.  Shad- 
well,  ibid.  697  ;  The  Penarth  Har- 
bour Company  v.  Cardiff  Water- 
works Company,  7  C.  B.  (N.  S.)  816. 

(i)  See  as  to  this  provision,  Mar- 
tin V.  Hemming,  10  Exch.  478; 
Osborn  v.  The  London  Dock  Com- 
pany, ibid.  698;  James  v.  Barnes, 
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[All  witnesses,  that  have  the  use  of  their  reason,  are  to 
be  received  and  examined  (t).]       To  this,  indeed,  &ek 
were  formerly  some  exceptions.     Fc»-  no  parly  to  the  wit 
was  allowed,  in  any  case,  to  give  evidence ;  and  persons 
interested  in  the  testimony  they  were  to  give, — bovever 
slight  that  interest  might  hQ(j), — were  also  incompetent 
to  be  heard  as  witnesses  on  the  side  of  the  question  to 
which  their  interest  inclined  (fi)'    Moreover^  persons  tint 
were  infamous,  that  is,  of  such  character  that  they  nugb 
be  challenged  as  jurors  propter  delictum  (/),  were  wholly  in- 
admissible as  witnesses.     But  the  principle  of  absolute  ex- 
clusion in  these  cases,  though  once  among  the  most  settbd 
peculiarities  of  the  English  law,  has  been  eradicated  from  H 
by  recent  acts  of  parliament ;  and  the  objection  is  now  sdmi^ 
sible  only  as  a£Pecting  the  credibility,  and  not  the  compt- 
tency  of  the  witness.     For  it  is,  in  the  first  place,  proTidea 
by  6  &  7  Vict  c.  85,  that  no  person  offered  as  a  witness  shaD 
hereafter  be  excluded,  by  reason  of  incapacity  either  from 
interest  or  from  crime,  from  giving  evidence  either  in  per- 
son or  by  deposition,  on  any  issue  or  inquiry  civil  or  cnmi- 
nal ;  but  «hall  be  admitted  notwithstanding  he  may  have  an 
interest  in  the  matter  in  question,  or  in  the  event  of  tne 
trial  or  proceeding,  and  notwithstanding  that  he  may  ha^ 
previoudy  been  convicted  of  any  crime  or  oflfence(«);^ 


17  C.  B.  696 ;  May  v.  Hawkint,  11 
Exch.  210;  Flintcroft  v.  Fletcher, 
ibid.  543 ;  Whateley  o.  Crouter,  5  ElU 
fr  Bl.  709;  Croomes  v.  Morrison, 
ibid.  984;  Cheater  v.  Wortley,  17 
C.  B.  410;  18  C.  B.  289;  Tetley  v. 
Eaaton,  18  C.  B.  648 ;  Bird  ».  Malzy, 
1 C.  B.  (N.  S.)  308 ;  Moor  v.  Roberts, 
2  C.  B.  (N.  S.)  671 ;  Adams  «.  Lloyd, 
8  H.  &  N.  851. 

(t)  A  child,  however,  too  young 
to  understand  the  nature  of  an  oath, 
or  an  adult  unable,  iroin  mental  in- 
firmity, to  understand  it,  is  iocom* 
petent.  ( 1  Stark.  Ev.  81 .)  A  witness 
called  on  the  other  side  may  be  ex« 


amined  on  the  wr«  iire  (^««*  ^ 
iaim,)  as  it  is  called,  to  asotfttf 
his  competency  before  be  gi»««  •''• 
dence. 

U)  See  Doe  v.  Brwawdl,  30-  »• 
307.  ^ 

(*)  A  few  exceptions  had  be» 
introduced  by  statute,  in  parti*"* 
cases:  see  11  Ann.  st.  1,  e-  ^^  '^ 
18;  18Geo.8,  c.  78,s.77s»Geo. 

4,  cc.  82,  99, 
(I)  8  Bl.  Com.  870.    As  to  «»^ 


cause  of  challenge,  yide  fUp.  P- 


827. 


(m)  See  Udal  v.  Walton,  H  M**' 
&  W.  254 ;  Att.Gen.  v.  HiUjbcoeK. 
1  Exch.  91. 
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and  it  being  now  further  enacted  by  14  &  15  Vict,  c,  99, 
that  even  the  parties  to  a  cause  shall  be  both  competent 
and  compellable  to  give  evidence  on  behalf  of  either  or 
any  of  the  parties ;  subject  only  to  exception  where  the 
question  tends  to  criminate  the  person  examined ;  or  where 
it  is  put  iQ  any  actioii  for  breach  of  promise  of  marriage, 
or  proceeding  instituted  in  consequence  of  adultery  (n); — 
and  by  16  &  17  Vict  c.  83,  that  the  husband  or  wife  also 
of  any  party  shall  be  in  the  ^ame  position,  in  this  respect, 
as  the  party,  subject  only  to  the  exceptions  following — 
that  the  husband  and  wife  cannot  give  evidence  for  or 
against  each  other  in  criminal  proceedings,  or  proceedings 
in  consequence  of  adultery ;  and  that  they  cannot  be  com** 
pelled  to  disclose  matters  which  they  have  learned  by  com- 
munication fbom  each  other  during  marriage. 

The  oath,  (which  is  to  speak  '^the  truth,  the  whole 
truth,  and  nothing  but  the  truth,")  is  administered  to  wit- 
nesses in  general  upon  the  New  Testament ;  but  to  the 
believers  in  other  religions  than  the  Christian,  in  the  forms 
appropriate  to  iheir  creed  (o).  And  by  1  &  2  Vict  c. 
105,  it  is  declared  and  enacted,  that  in  all  cases  in  which 
an  oath  is  administered  to  any  person  on  any  occasion 
whatever,  it  will  bind  bim,  provided  it  foe  administered 
in  such  form  and  with  such  ceremonies  as  he  may  declare 
to  be  binding.  And  by  17  &  18  Vict.  c.  125,  s,  20,  if 
any  person  called  as  a  witness  shall  be  unwilling  from 
alleged  conscientious  motives  to  be  sworn,  the  court,  upon 
being  satisfied  of  the  sincerity  of  the  objection,  shall  per- 
mit him  to  substitute  his  solemn  affirmation  (p).   But  both 

(a)  See  Pyoe  v.  Pyne,  1  Swab.  &  (Taylor  on  £v.  sect  1252, and  note.) 

Trbt.  178.  (p)  This  provision  applies  only  to 

(p)  See  Oroichund  v.  Barker,  1  eipil  courtSi  but  has  been  extended 

Atk.  49,  which  establishes  that  the  to  criminal  proceedings  by  24  &  25 

belief  in  a  God  who  will  punish  Viot.  c.  66,     (Vide  post,  bk.  vr. 

perjury  is    essential  to   the   com-  c.  xxii.)    It  is  to  be  observed,  also, 

peteocy  of  a  witness ;  and  that  con-  that  an  qffirmation  is  allowed  in  lieu 

sequently  an  Atheist  is  incompetent  of  oath,  on  all  occasions,  in  the  case 
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the  enactments  last  mentioned  are  subject  to  the  proviso 
that,  upon  a  fidse  statement  of  tBtct,  the  witness  msj  be 
convicted  of  perjury,  as  though  he  had  been  sworn  to  it, 
in  the  form  and  with  the  ceremonies  conimonlj  adoptecL 

A  witness  is  not  bomid  to  answer  any  question  that 
tends  to  expose  him  to  punishment  as  a  criminal  or  to 
penal  liability  (r ),  or  to  forfeiture  of  any  kind  («).  But  by 
46  Geo.  III.  c.  37,  it  is  declared  and  enacted,  that  he 
cannot  by  law  refuse  to  answer  a  question  relevant  to  the 
matter  in  issue,  the  answering  of  which  has  no  tendencj 
to  expose  him  to  a  penalty  or  forfeiture  of  any  nature  what- 
soever, by  reason  only,  or  on  the  sole  ground,  that  Ae 
answering  of  such  question  may  establish  or  tend  to  esta- 
blish that  he  owes  a  debt^  or  is  otherwise  subject  to  a  «tw 
suit.  So,  also,  upon  the  general  principle  of  the  con- 
venience of  public  justice,  no  questions  are  permitted  to  te 
asked,  which  tend  to  the  discovery  of  the  channels  ibroMp 
which  information  has  been  given  to  the  officers  o{  justice 
in  criminal  prosecutions  {t), 

A  counsel,  attorney,  or  solicitor,  is  not  bound  or  eren 
at  liberty  to  divulge  the  secrets  of  the  cause  with  which  he 
may  have  become  confidentially  intrusted  (u) ;  nor  can 
official  persons  be  called  upon  to  disclose  any  matter  ol 


of  Quakers,  Moravians  and  Separa- 
tisto.  See  3  &  4  Will.  4,  c.  49,  s.  82 ; 
1  &  2  Vict,  c  77 ;  6  &  7  Vict.  c.  85, 
8.  2  ;  22  Vict.  c.  10. 

(r)  See  Stark.  £▼.  186 ;  14  &  15 
Vict.  c.  99,  8.  8  ;  Bradlaugh  v.  Ed- 
wards, 11  C.B.  (N.S.)S77. 

(«)  Phill.  on  Evidence,  vol.  2, 
p.  420.  See  Boyle  v.  Wiseman,  10 
Exch.  647;  Fisher  ».  Ronalds,  12 
C.  B.  762. 

(0  Hardy's  case,  44  St.  Tr.  816; 
Attorney-General  v.  Briant,  15  Mee. 
&  W.  169. 

(u)  See  Reg.  v.  Duchess  of  King- 


ston, 1 1  St.  Tr.  246 ;  Wilson  p.  B^ - 
tell,  4  T.  R.  753 ;  Cromack  ••  Heath- 
cote,  2  Brod.  &  Bing.  4;  Bmn^dl 
i;.  Lucas,  2  B.  &  C.  745;  GriStbf- 
Davies,  5  B.  &  Ad.  502;  M«ntflB 
V.  Downes,  1  A.  &  E.  31:  D* ' 
Scaton,  2  A.  &  E.  171 ;  Turquind  f. 
Knight,  2  Mee.  &  W.  98;  Do**' 
Watkins,  3  Bing.  N.C.  421  ;'1»^*' 
V.  Argent,  16  Mee.  &  W.  817;  Vo- 
lant •.  Soyer,  22  L.  J.,  C.  P-  **' 
Brown  v,  Foster,  3  Jur.  (K.S.)2*>' 
Exch.  As  to  the  case  of  a  trmt^^ 
see  Davies  v.  Waters,  9  Meft  *  ^' 
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state^  the  publication  of  which  may  be  prejudicial  to  the 
community  (a?).  But  the  law  recognizes  no  other  privilege 
in  this  matter ;  and  compels  all  other  professional  persons, 
whether  physicians,  sui^ons,  or  divines,  to  divulge  the 
secrets  (if  relevant  to  the  issue)  with  which  they  have  be- 
come professionally  acquainted :  and  will  not  allow  even  a 
servant  or  private  fiiend  to  withhold  a  relevant  fact,  though 
of  the  most  delicate  nature,  and  communicated  to  him  in 
the  strictest  confidence  (y). 

A  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character ; 
but  he  may,  in  case  the  witness,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evidence ; 
or,  by  leave  of  the  judge,  prove  that  he  has  made,  at  some 
other  time,  a  statement  inconsistent  with  his  present  testi- 
mony. In  order,  however,  to  protect  the  witness  in  such 
case  against  un&ir  surprise,  it  is  necessary,  before  such 
proof  be  given,  that  the  circmnstances  of  the  supposed 
former  statement,  so  fiir  as  sufficient  to  designate  the  par- 
ticular occasion,  should  be  mentioned  to  him;  and  that  he 
should  be  asked  whether  or  not  he  has  made  such  state- 
ment (z). 

[One  witness,  if  credible,  is  sufficient  evidence  to  a  jury, 
of  any  single  fact ;  though  undoubtedly  the  concurrence  of 
two  or  more  corroborates  the  proof  Yet  our  law  con- 
siders that  there  are  many  transactions  to  which  only  one 
person  is  privy,  and  therefore  does  not  always  demand 
the  testimony  of  two,  as  the  civil  law  universally  requires. 
^'  Unius  responsio  testis  omnino  non  audiatur  (a)."] 

(x)  See  Beatson  v.  Skenci  5  H.  &  (N.  S.)  786. 

N.  832.  (a)  Cod.  4, 20,  9.    Blackstone  re- 

(y)  See  Wilson  V.  Rastall,  4  T.  R.  marks  here  (vol.  iii.  p.  370)  upon 

753;  Rex  v.  Dacbess  of  Kingston,  the    qualification  with  which    this 

11  St.  Tr.  246 ;  YaUiant  i>.  Dode-  rule  is  followed  by  our  modem  civi- 

mead,  2  Atk.  524.  Hans.     **  As  they  do  not  allow  a  less 

(x)  17  &  18  Vict.  c.  125,  s.  22.  **  number  than  two  witnesses  to  be 

See  Greenhough  v.  Eccles,  5  C.  B.  "  plena  probatio,  they  call  the  testi- 
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After  the  examination  of  the  witness  by  the  party  fa 
whom  he  ia  caUed,  which  is  termed  his  examination  in  c^ 
he  is  subject  to  crou-examination  by  the  opposite  par^ - 
which  being  oonduded^  he  may  then  be  re-examMd  hf 
the  party  calling  him,  in  reference  to  any  matters  guggotcd 
by  the  cross-examination  (6).  The  evidence  he  hsa  gmn 
thus  passes  through  a  close  and  severe  scrutiny;  while ob 
the  oth^  hand  it  receiTes  all  the  support  and  protection 
which  the  interests  of  justice  require. 

The  object  of  the  cross-examination,  it  should  be  ob- 
served, may  not  only  be  to  obtain  new  fiwjts  not  befcre 
elicited,  but  to  impeach  the  character  of  the  witneffifa 
voracity.  He  may  therefore  be  asked  if  he  has  not  giroi 
a  conlxary  account  of  the  same  matter  on  a  fomer  ocdr 
sion,  and  if  he  does  not  distinctly  admit  this,  pnxxf  n»; 
then  be  given,  aliunde^  that  he  has  done  so  (c).  Battk 
law  in  this  case,  also,  makes  the  same  proviso  for  hispid 
tection  as  in  the  case  where  he  is  interrogated  as  to  foncr 
statements,  by  the  party  producing  him  (rf) ;  and  make( 
besides  this  Airther  proviso,  that  if  it  is  intended  to  con- 
tradict him  by  his  former  statement  in  tmtia^^  bis  atteo- 
tion  must,  before  the  contradictory  proof  be  ff^^*  * 
called  to  those  parts  of  the  writing  which  are  to  be  "*" 
for  the  purpose  of  contradiction  (c).     Evidence  may  ** 

"motiy  of  one,   though   never  so  and  still  takes*  veiydMfefWtttW* 

«  cXttOc  and  positive,  wadplMa  pr»-  It  allow  one  wltne*  »  »•*  ^ 

'<  baiw  only,  on  which  no  sentence  sUted  in  the  text;  andtfto  tbe«n* 

"can  be  founded.     To  make  up  dcnce  of  the  parties  to  tht  suit  ««• 

"  therefore  the   necessary  comple-  formerly    to    reject  it   «*<**     ' 

«  ment  of  witnesses,  when  they  hare  diough  hy  14  S(  15  Vict  ft  »  r^ 

"  one  only  to  a  single  fact,  they  ad-  are  now  competent  and  ooinp« 

*<  mit  the  party  himself  (plaintiff  or  to  be  examined.                   ^^ 

"  defendant)  to  be  examined  in  his  (6)  As  to  the  prscticc  oa  a«^ 

*<  own  behalf,  and  administer  to  him  examination  and  re-examin*^ 

"  what  is  called  the  nppktorp  oath,^  Prince  v,  Samo^  7  A.  *  ^^  ^^* 

«  and  if  his  evidence  happens  to  be  (c)  17  &  18  Vict  c.  12^.  *•  ^ 

"  in  his  own  favour,  this  immediately  (d)  Vide  sup.  p.  637. 

<*  convertsthehalfproofintoawhole  (e)  17  &  18  Vict.c.  l^^i**^  ' 
**  one.''    Our  law  has  always  taken 
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be  offered  to  prove  that  he  has  been  convicted  of  pequry 
or  the  like ;  or,  generally,  that  he  is  of  such  a  character 
as  not  to  deserve  to  be  believed  upon  his  oath.  But  no 
evidence  can  be  given  against  him  of  particular  acts  of 
misconduct,  for  this  would  be  to  engraft  another  trial 
upon  that  which  is  already  before  the  jury ;  and  not  only 
perplex  the  administration  of  justice,  but  put  the  witness 
himself  to  the  unfair  disadvantage  of  being  assailed  on 
charges  of  which  he  had  no  previous  notice  (/).  He 
may,  however,  be  questioned  as  to  whether  he  has  been 
convicted  of  any  felony  or  misdemeanor ;  and  if  he  denies 
the  &ct  or  refuses  to  answer,  the  conviction  may  be 
proved  (^). 

The  nature  of  the  evidence  itself,  whether  obtained  firom 
witnesses,  or  from  written  instruments,  is  the  next  point 
that  naturally  presents  itself  for  consideration ;  and  the 
main  principles  of  the  law  connected  with  this  subject, 
shall  here  be  briefly  stated. 

First,  then,  we  may  remark,  that  no  evidence  is  neces- 
sary, as  to  matters  of  which  the  court  wiU  take  judicial 
notice,  as  of  the  existence  of  a  war  in  which  the  country 
is  engaged,  and  which  has  been  publicly  proclaimed,  or 
recognized  in  acts  of  parliament  (A).  Or  of  matters  which 
the  law  presumes, — as  that  a  man  is  innocent  till  the  con- 

(/)  1  Stark.  Ev.li5.  See  Queen's  proof  of  the  signature  or   official 

case,  2  Brod.  &  Bing.  299 ;  Spencely  character  of  the  person  appearing  to 

9,  De  Willot,  7  East,  108 ;  Carpen-  have  signed, 

ter  V.  Wall,  11  A.  &  B.  809.  {h)  See  R.  v.  Beranger,  8  M.  ft  S. 

(g)  17  &  18  Vict  c.  125,  s.2/>.  67 ;  Russell  v.  Dickson,  6  Bing.  442  ; 

By  the  same   section  a  certificate  Alcinous  v.  Nigreu,4Ell.ft  B1.217. 

containing  the  substance  and  effSeet  As  to  the  admission,  without  proof, 

only  of  the  indictment  and  convic-  of  acU  of  state,  judicial  proceedings, 

tion,  purporting  to  be  signed  by  the  and  the  like,  and  of  certain  official 

clerk  of  the  court  or  other  proper  documents,  purporting  to  be  genu- 

officer,  shall,    upon    proof  of   the  ine,  see  8  ft  9  Vict  c.  118;  14ftl5 

identity  of  the  person,  be  sufficient  Vict.  c.  99,  ss.  7^14 ;  c.  100,  s.  22. 
evidence  of  the  conviction  without 

ss8 
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tniry  be  shown, — that  all  official  acts  have  been  done  b 
due  form ; — or  that  a  child  bom  to  a  woman  during  k 
marriage  with  her  husband  is  legitimate  (i).  ^or  iseri- 
denoe  in  general  necessary,  with  req)ect  to  matters  whki 
the  opposite  party  has  admitted  to  be  true  (k) ;  and  it  is  of 
course  always  dispensed  with,  as  to  matters  upon  wbidi 
an  admission  has  been  made  for  the  express  purpose  of 
being  used  at  the  triaL  And  in  reference  to  this  sol^ 
we  may  remark,  that  by  15  &  16  Vict,  c  76,  s.  1 17>  eitte 
party  may  call  on  the  other,  by  notice,  to  admit,  for  4e 
purpose  of  the  trial,  any  docum^oit,  saving  aD  just  exc^ 
tions ;  and  in  case  of  refusal  or  neg'lect  to  do  so,  the  co* 
of  proving  the  docxmient  shall  be  paid  by  the  p«tf« 
called  upon,  whatever  may  be  the  result  of  the  cause, 
unless  at  the  trial  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonable ;  and,  on  the  other  hand,  no  costs  o[ 
proving  any  document  will,  in  general,  be  allovred  to  • 
party  who  neglects  to  give  such  notice  (/). 

Again,  it  is  a  fimdamental  rule,  that  no  eridenoe  is  w- 
missible  except  upon  the  point  in  issue  («).  [TherefoKj 
in  an  action  of  debt,  where  the  defendant  denies  his  bond, 
by  the  plea  that  it  is  not  his  deed,  and  the  issue  is  whether 
it  be  his  deed  or  no, — he  cannot  give  a  release  ci  tbtf 
bond  in  evidence ;]  for  that  does  not  destroy  the  bow, 
but  shows  only  that  it  is  discharged ;  and  therefore  does 

(0  1  Bl.  Com,  457.    See  Good-  &  Ad.    821  ,•   Stncey  v.  Blfl^t^ 

right  V.  Saul,  4  T.  R.  2«1.  866 ;  R,  Mee.  &  W.  168;  Benniioti  i.  "»• 

V,  Mansfield,  1  a  B.  449 ;  Say  &  vison,  8  Mee.  &  W.  179;  Sfl»» 

Sele  Peerage,  1  H.  of  L.  Caaei,  509 1  Martin,  9  Mee.  &  W.  304;  »P«^ 

Hargrtve  v.  Hargrave,  9  Bea^.  WZ.  v.  Barough,  ibid.  425 ;  ^^^^ 

(*)  See  Rex  0.  Gardner,  2  Camp.  SUnley.  2   Q.    B.  iJ7;  C**" 

618 ;  Rex  0.  Topham,  4  T.  R.  126  j  Oliver,  2  Man.  &  G.  208. 
Brickett  ».  Halae,  7  Ad.  &  E.  464^  (/)  Aa  to  notice  to  admit, «« iW 

As  to  the  effect  of  admiaaiona  im^  Gen.  H.  T.  1858,  (^^'^^'J  ' 

plied  upon  the  pieadingi,  by  omitting  and  Lush,  Pr.  p.  864,  2Da 
to  tra¥ene  a  fact  alleged  or  other-  (m)  Bl.  Com.  867 ;  B.  N- "'  ^^ 

wise,  see  Digby  v,  Thompson,  4  B,  Hey  ».  Moorhouse,  6  Bing*** 
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not  support  his  side  of  the  issue^  which  is  the  aJlegation 
that  the  bond  alleged  against  him,  is  not  his  deed.  Instead 
of  such  a  plea,  he  should  have  pleaded  the  release. 

Another  rule  of  the  same  general  nature  is,  that  none 
but  the  best  evidence  shall  be  adduced  (n);  by  which  we 
are  to  understand,  that  that  which  is  of  a  secondary,  shall 
not  be  substituted  for  that  which  is  of  a  primary  kind, 
where  the  primary  evidence  is  accessible ;  a  rule  founded 
on  the  presumption  that  such  a  substitution  is  probably 
prompted  by  some  sinister  motive.  Thus  it  is  inflexibly 
held,  that  the  contents  of  no  private  deed  or  writing, — as 
distinguished  from  a  record  or  other  public  document  (o), — 
can  be  proved  by  a  copy  (still  less  by  mere  oral  evidence), 
if  the  writing  be  in  existence,  and  can  be  procured  by  the 
party  by  whom  the  proof  is  offered, — but  the  writing  itself 
must  be  produced  (p).  And  if  there  be  occasion  to  prove 
its  execution  by  a  witness, — a  proof  that  the  law  in  general 
requires,  unless  it  be  thirty  years  old,  and  come  out  of  the 
possession  of  some  person  naturally  entitled  to  the  cus- 
tody (j), — this  could  only  be  done,  as  the  law  until  recently 
stood,  by  calling  the  particular  person  (if  any)  whose  name 
was  thereon  written  as  attesting  the  execution  (r) ;  or  by 
calling  one  of  them  at  least,  if  there  were  several ;  or  by 
proving  that  such  attesting  witnesses  are  all  dead  or  other- 
wise incapable  of  giving  their  testimony  («),  and  then  ad- 
ducing secondary  evidence  of  the  execution,  as  by  proof  of 

(«)  8  Bl.  Com.  868.  See  Taylor  on  may  order,  in  an  action  on  a  bill  of 

Evidence,  p.  840—868,  2nd  edit.  exchange  or  other  negotiable  instru- 

(o)  See  14  Sc  16  Vict  c.  99,  a.  7.  ment,  that  the  loss  of  it  shall  not  be 
As  to  the  tubpcena  to  produce  an  set  up  at  the  trial,  provided  a  satis- 
original  record,  see  Reg.  Gen.  Hil.  factory  indemnity  is  given  against 
T.  18^8,  (Pr.)  r.  82.  the  claims  of  any  other  person. 

(p)  See    M'Gahey  v.  Alston,    2  (q)  B.N.  P.  255;  2Phill.on£v. 

Mee.  &  W.  206 ;  Jones  v,  Tarleton,  203;  Doe  d,  Neale  e.  Samples,  8  A. 

9  Mee.  &  W.  675 ;  Howard  o.  Smith,  E.  151. 

8  Man.  &  Or.  254;  Queen  e.  Llan-  (r)  Gillott  «.  Abbott,  7  A.  &  E. 

foethly,  2  Ell.  &  BL  940.    V^e  may  788. 

remark  here,  that  by  17  &  18  Vict.  («)  Adams  e.  Kerr,   1   B.  &   P. 

c.  125,  s.  87,  the  court  or  a  judge  860. 

VOL.  UU  T  T 
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poses  (a).  And  this  rule  is  so  absolute,  that  the  death  of 
the  person  by  whom  the  statement  was  made,  and  the  con- 
sequent impossibility  of  producing  him  as  a  witness,  makes 
no  difierence.  Upon  the  same  principle  no  written  entry 
or  memorandum,  made  by  a  person  not  party  to  the  suit, 
can  in  general  be  admitted  as  evidence,  even  after  his 
death,  between  the  plaintiff  and  defendant ;  for  this  falls 
under  the  same  consideration,  and  is  in  efiect  not  distin- 
guishable firom  hearsay  eyidence* 

The  rejection  of  hearsay  is  subject,  however,  to  excep- 
tion in  particular  cases.  For,  first,  the  declaration  of  a 
third  person  is,  in  certain  instances,  admitted  as  forming 
part  of  the  res  gestts ;  or,  else,  as  deriving  particular  cre- 
dibility from  the  circumstances  under  which  it  was  made. 
Thus,  if  a  question  arises,  whether  a  third  person  committed 
an  act  of  bankruptcy,  by  absenting  himself  from  his  house, 
his  own  declaration  made  at  the  time,  that  he  absented 
himself  to  avoid  a  creditor,  is  good  evidence  (i).  So  the 
books  of  stewards,  or  other  receivers,  though  strangers  to 
the  suit,  are  admitted  in  evidence  after  their  death,  so  &r  as 
the  entries  therein  tend  to  charge  them  with  the  receipt  of 
money ;  because  such  acknowledgments  having  been  made 
against  their  own  interest,  are  entitled  on  that  ground  to 
peculiar  weight  (c).  Again,  declarations  or  statements  in 
the  nature  of  hearsay  are  admitted,  where  evidence  of  that 
description  happens  to  constitute  the  natural  and  appro- 
priate means  of  proof;  as  upon  questions  of  pedigree, 
custom,  boundary,  and  the  like  (d).  To  which  we  may 
add,  as  another  exception  from  the  general  rule,  that  a 

(a)  See  Wright  v.  Doe,  7  A.  &  E.  Fursdon  v.  Clogg,  10  Mee.  &  W. 

384;  Stobart  v.  Dryden,  1  Mee.  &  574. 

W.  615.  (d)  See  Davies  v.  Lowndes,   6 

(6)  1  Stark.  Ev.  48.  Bing.  N.  C.  161 ;  Thomas  v.  Jenkins, 

(e)  See  Higham  v.  Ridgeway,  10  6A.  &E.52o;    Barraclough    «. 

East,  109 ;  Doe  v.  Coulthred,  7  A.  &  Johnson,  8  A.  &  E.  99  ;  Brisco  v. 

E.  235 ;  Percival  v.  Nanson,  7  Excb.  Lomaz,  ibid.  198  ;  Doe  v.  Hawkins, 

1.  As  to    entries   against  interest,  2Q.  B.  212;  Bradley  v.  James,  18 

see  2  Smkh*^  Leading  Cases,  193 ;  C.  B.  822. 
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statement  made  by  a  tliird  person  will  be  receivable  m 
evidence  against  the  plaintiff  or  defendant  in  the  cauae,  if 
the  plaintiff  or  defendant  be  proved  to  have  he&k  pcesest 
when  the  statement  was  made,  and  to  have  heard  its  im- 
port ;  for  it  th^i  becomes  material  to  consider  whether*  bf 
his  language  or  demeanour  on  the  occasion^  it  appeared  to 
receive  his  assent  (0). 

Lastly,  we  may  notice  as  a  further  rule,  so  fiir  as  wiittni 
instruments  are  concerned,  (and  one  of  recent  introduce 
ticm,)  that  where  the  genuineness  o£  a  writing  is  in  diqwte, 
evidence  on  that  point  may  be  giv^i,  by  witnesses  apeakiag 
on  compariton  of  such  writing  with  any  other  wzitiii^ 
which  has  been  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (/). 

These  rules  relate  to  the  adminibUity  of  evidence  in  diA 
ferent  cases  (^).  As  to  ito  effect,  we  may  remazk  iji 
general,  that  it  may  be  either  pasitipe  or  circumsiaHtial{k  : 
by  the  former  of  which,  we  commooly  imderstand  a  pnol 
of  the  very  feet  in  question ;  by  the  latter,  a  proof  of  cir- 
cumstances from  which,  according  to  the  ordinary  course 
of  human  affairs,  the  existence  of  that  feet  may  reason* 
ably  be  presumed  (t).     And  the  str^igth  of  drcumstantial 

(e)  1  Stirk.  £v.  50.  But  the  presumptions  now  in  qocs- 

(/)  17&  ISVictc.  126,  s.  27.  tion,  arise    from    special 


(g)  As  to  the  objection    to   the  stances;   and  are  inferences  mhkk 

reception    of   written    instraments,  in  general  the  jury  are  at  liberty  to 

founded  on  the  want  or  insufficiency  adopt  or  reject ;  though  eren  hcfe 

of  ttampt  ubi  sup.  vol.  i.  p.  490,  n.  (0).  their  discretion  is  in  some  i 


(h)  Blackstone  (vol.  iii.  p.  S71)  controlled  by  precedent,  or  the  msai- 

defines  circumsuntial  evidence  as  fest  reason  of  the  case.    Thai  sc 

the  proof  of  such  circumstances  as  have  legal  decisions  upon  the  soS- 

"  either  neeeeunily  or  usually  attend  ciency  of  the   presumption  of  liie, 

the  fact  iuelf."  under  particular  circumstances;  see 

(i)  It  is  to  be  observed  that  the  Nepean  c.  Doe,  2  Mee.  *  W.  894; 

presumptions  here  referred  to  are  of  of  loss  of  ship,  Green  «.  Brown,  S 

a  different  kind  from  the  presump-  Str.  1 199 ;  of  seisin  in  fee,  Jayne  v. 

tions  of  law  before  mentioned,  (vide  Price,  5  Taunt.  828;  Doe  v.  WiU 

sup.  pp.  6S9,   640,)  which    are  in  Hams,  2  Mee.  &  W.  749;  of  detdi 

truth  mere  legal  maxims  in  the  ah-  without  issue.  Doe  v.  Woolley,  8  B. 

stract,  on  which,  as  on  other  points  &   C.    22 ;    BbtI    of   Roscommoo't 

of  law,  the  jury  are  to  follow  im-  case,  6  Clark  Sr  Fin.  97 ;  of  •  re- 

plicitly  the  direction  of  the  judge.  conveyance,  Fenney  m  Janes,  S  M. 
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or  presumptive  evidence  varies  according  to  the  nature  and 
particular  combination  of  the  facts  proved.  It  may  either 
be  barely  sufficient  to  decide  the  question,  supposing  no 
evidence  to  be  offered  to  the  contrary;  or  it  may  be  strong 
enough  to  prevail  against  evidence  offered  on  the  other 
side,  or  even  so  violent  as  not  to  admit  of  being  repelled 
by  any  adverse  evidence  whatever,  except  under  very  par- 
ticular circumstances. 

Such  are  the  general  principles  of  law  relative  to  the 
evidence ;  all  which,  it  is  to  be  observed,  [is  to  be  given  in 
open  court,  in  the  presence  of  the  parties,  their  attorneys, 
the  counsel,  and  all  bystanders ;  and  before  the  judge  and 
jury;  each  party  having  liberty  to  except  to  its  compe- 
tency ;  which  exceptions  are  publicly  stated,  and  by  the 
judge  are  openly  and  publicly  allowed  or  disallowed  in  the 
&ce  of  the  country ;  which  must  curb  any  secret  bias  or 
partiality  that  might  arise  in  his  own  breast  And  if  either 
in  his  directions  or  decisions  he  misstates  the  law  by  igno- 
rance, inadvertence  or  design,  the  counsel  on  either  side 
may  require  him  publicly  to  seal  a  bill  of  exceptions  (h), 
stating  the  point  wherein  he  is  supposed  to  err ;  and  this 
he  is  obliged  to  seal  by  the  Statute  of  Westminster  the 
second,  13  Edward  I.  c.  31.  Or  if  he  refuses  so  to  do,  the 
party  may  have  a  compulsory  writ  against  him  (Z),  com- 
manding him  to  seal  it,  if  the  &ct  alleged  be  truly  stated ; 
and  if  he  returns  that  the  '&ct  is  untruly  stated,  when  the 
case  is  otherwise,  an  action  will  lie  against  him  for  making 
a  fidse  return.  This  bill  of  exceptions  is  in  the  nature  of 
an  appeal,  examinable  not  in  the  court  out  of  which  the 
record  issues  for  the  trial  at  nisi  prius,']  but  in  a  court  of 

&  Scott,  472 ;  Doe  v.  Williams,  1  1  Burr.  434 ;  of  payment  by  cheque, 

Mee.  &  W.  749 ;  of  unity  of  posses-  Egg  v,  Barnett,  S  Esp.  196 ;  of  due 

sion,  Clayton  v.  Corby,  2  Gal.  &  D.  stamping,  Doe  v.  Coombs,  3  Q.B.  687* 

174 ;  of  authority  as  agent,  Owen  v.  {k)  As  to  a  bill  of  exceptions,  see 

Barrow,  IN.  R.  101;  Ward  V.Evans,  Lush,  Pr.  p.  499,  2nd  edit;   Reg. 

Salk.  442;   of  payment,  Welch  v.  Gen.  H.T.  1862. 

Seaborn,  1  Stark.  Rep.  474;  Oswald  (/)  Reg.  Br.  182;  2  Inst  487. 
V.  Legh,  1  T.  R.  270 ;  R. «.  Stephens, 
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error,  aft^  judgment  given  in  the  court  below  (m).     [But 
a  demurrer  to  the  enidence  ahall  be  detenxdned  by  the  comt 
out  of  whioh  the  record  is  sent.     This  happens  where  a 
record  or  other  matter  is  produced  in  evidence^  conosning 
the  legal  consequences  of  which  there  arises  a  doubt  in 
law :  in  which  case  the  adverse  psarty  may,  if  he  pleases, 
demur  to  the  whole  evidence ;  which  admits  the  trutli  of 
every  &ct  which  has  been  alleged,  but  denies  the  suffi- 
ciency of  them  all  in  point  of  law,  to  maintain  or  overthrow 
the  issue  (n) ;  which  draws  the  question  of  h^w  fiom  the 
cognizance  of  the  jury  to  be  decided  (as  it  ought)  by  tlie 
comt]  above,  or  in  bcmc.     [But  neither  these  demuiien 
to  evidence,  nor  bills  of  exceptions,]  particularly  the  fir- 
mer (o),  [are  at  present  so  much  in  use  as  formerly,  since 
the  more  firequent  extension  of  the  discretionary  pow^s 
of  the  court  in  granting  a  new  taial,  which  is  now  veiy 
commonly  had  for  the  misdirection  of  the  judge  at  am 
prius(p). 

This  open  examination  of  witnesses  vivd  voce,  in  the 
presence  of  aU  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth  (q)  than  the  private  and  secret  exami- 
nation taken  down  in  writing]  by  courts  whose  practice  is 
modelled  on  the  civil  law  (r) ;  [where  a  witness  may  fi\>- 
quently  depose  that  in  private,  which  he  will  be  ashamed 
to  testify  in  a  public  and  solemn  tribunal.  There  an  art&l 
or  careless  scribe  may  make  a  witness  speak  what  he  never 
meant,  by  dressing  up  the  depositions  in  his  own  form  and 
language ;  but  the  witness  is  here  at  liberty  to  correct  and 
explain  his  meaning,  if  misunderstood,  which  he  can  ne^et 
do  after  a  written  deposition  is  once  taken*     Besides,  the 

(m)  Davenport  v,  Tyrrell,  1  W.  (p)  Vide  post,  p.  675,  n.  (6). 
Bl.  679.  (q)  Hale,  Hist.  C.  L.  254-256. 
(n)  Co.  Litt  72 ;  5  Rep.  104.  (r)  As  to  the  present  practioe  of 
(o)  A  demurrer  to  the  evidence  our  ecclesiastical  courts,  in  tbe  ex- 
may  be  said  to  have  now  fallen  into  amination  of  witnesses,  as  affiKtcd 
total  disuse.    As  to  the  proceedings  by  the  17  &  18  Vict,  c  47f  vide  top. 
which  took  place  under  it,  see  Fan>  p.  450. 
shaw  V.  Cocksedge,  8  Bro.  P.  C.  G90, 


CHAP.  X.— OF  THE  FBOCEBDINQS  IN  AN  ACTION.    647 

{^OQcasianal  questionB  of  the  judge,  the  jury,  and  liie  coun* 
sel,  propounded  to  the  witneeses  on  a  sudden,  will  sift  out 
the  truth  much  better  than  a  formal  set  of  interrogatories 
previously  penned  and  settled;  and  the  confix>nting  of 
Adverse  witnesses  is  also  another  opportunity  of  obtaining 
a  clear  discovery,  which  can  never  be  had  upon  any  other 
method  of  trial  Nor  is  the  presence  of  the  judge,  during 
the  examination,  a  matter  of  small  importance ;  for,  besides 
the  respect  and  awe  with  which  his  presence  wiU  naturally 
inspire  the  witness,  he  is  able  by  use  and  experience  to 
keep  the  evidence  from  wandering  from  the  point  in  issue. 
In  short,  by  this  method  of  examination,  and  this  only, 
the  persons  who  are  to  decide  upon  the  evidence  have 
an  opportunity  of  observing  the  quality,  age,  education, 
understanding,  behaviour,  and  inclinations  of  the  wit- 
ness ;  in  which  points  aU  persons  must  appear  alike  when 
their  depositions  are  reduced  to  vmting,  and  read  to  the 
judge  in  the  absence  of  those  who  made  them ;  and  yet 
as  much  may  be  frequently  collected  from  the  mauner  in 
which  the  evidence  is  delivered,  as  from  the  matter  of 
it(y).] 

[When  the  evidence  is  gone  through  on  both  sides,  the 
judge,  in  the  presence  of  the  parties,  the  counsel,  and  all 
others,  sums  up  the  whole  to  the  jury;]  recapitulating  in 
greater  or  less  detail,  as  he  may  deem  necessary,  the  state- 
ments of  the  witnesses,  and  the  contents  of  the  documents 
adduced  on  either  side:  conmienting  upon  the  manner  in 
which  they  severally  bear  upon  the  issue,  and  giving  his 
opinion  upon  any  matter  of  law  that  may  arise  upon  them ; 
but  leaving  the  jury  to  determine  for  themselves  the  credit 
and  weight  to  which  they  are  respectively  entitled,  and  to 

(g)  Blackstone  (vol.  iii.  p.  874)  "  down  very  good  instructions  for 

remarks,  that  the  public  giving  of  **  examining  and    cross-examining 

testimony  ore  tenus,  although  &mi-  "  witnesses/'  and  though  continued 

liar  among  the  antient  Romans,  "  as  as  low  as  the  time  of  Hadrian,  (see 

"  may  be  collected  from  Quintilian"  FL  22,  5,  S,)  is  rejected  by  the  mo- 

(Instit.  Orat.  1.  5,  c,  7,)  "who  lays  dern  civil  law. 
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decide  whether,  upon  the  whole,   the   prepondawnoe  of 
proof  is  in  &your  of  the  plaintiff  or  defendant  (r). 

[The  jury,  after  the  proofi  are  gummed  up,]  if  they  ex- 
press a  wish  so  to  do,  withdraw  from  the  court  f  to  oonader 
of  their  verdict;  and,  in  order  to  avoid  intemperance  snd 
causeless  delay,  are  to  be  kept  without  meat^  drink^  fire,  or 
candle, — unless  by  permission  of  the  judge  (*), — till  dwy 
are  all  unaminoudy  agreed  (£).]     Accordinglj  [if  they  eat 


(r)  Before  the  cftse  is  left  to  the 
jury,  and  in  the  progress  of  the  trial, 
it  often  happens  that  an  objection  is 
taken  either  by  the  plaintiflf  or  de- 
fendant,  on  the  ground  of  some  par- 
ticular discrepancy  between  the  alle- 
gations which  the  adverse  party  has 
made  in  his  pleadings,  and  the  evi- 
dence offered  in  support  of  his  alle- 
gations. Such  discrepancy  upon  a 
particular  point,  as  distinguished 
from  a  toUl  failure  of  proof  upon 
the  substance  of  the  case,  is  called  a 
varitmcei  and  objections  founded  on 
variances  were  formerly  allowed  to  a 
▼ery  inconvenient  extent.  But  by  9 
Geo.  4,  c.15 ;  S  &  4  Will.  4,  c.  42, 
ss.23,24;  16  &  16  Vict  c.  76,  ss. 86, 
87,  222 ;  17  &  18  Vict.  c.  125,  s.  96; 
and  28  &  24  Vict  c  126,  s.  S6,  the 
court  or  a  judge  is  now  empowered 
to  allow  an  amendment  of  all  defecta 
and  errors  whenever  such  amend- 
ment shall  be  necessary  for  the  pur- 
pose of  determining,  in  the  existing 
suit,  the  real  question  in  controversy 
between  the  parties. 

(«)  **  A  method  of  accelerating 
^  unanimity,"  (says  Blackstone,  vol. 
iii.  p.  875,)  **  not  wholly  unknown 
'*  in  other  constitutions  of  Europe, 
**  and  in  matters  of  greater  conceni. 
*<  For  by  the  Gulden  Bull  of  the 
'*  empire,  if^  after  the  congress  is 
"  opened,  the  electors' delay  the  elcc- 
'*  tion  of  a  king  of  the  Romans  for 


"  thirty  days,  they  shall  be  fed  ody 
<*  with  bread  and  water  till  the  mat 
**  is  accomplishod." 

(<)  <*  Thisnecewity  of  a  total  oai- 
'*  nimity,"  (remarks  Blaekstosie.  vgL 
iii.  p.  876,)  **  seems  to  be  peculiar  to 
'*  our  own  constitution,  (see  Baniqg. 
«  on  die  Stats.  19, 20, 21 ) ;  or  at  Icatf 
'*  inthefiem5d!a,orjuiyofcheaDCieac 
"  Goths  (Stiem.  L  i  c  4),  diere  w 
"  required,  even  in  criminal  cases, 
"  only  the  consent  of  die  miyorpart; 
"  and  in  case  of  an  equality,  the 
"defendant  was  held    to   be  ac- 
"  quitted."    With  us  die  principle 
as  to  unanimity  reaulta,  as  a  coo- 
sequence,  from  the  rule  of  requrii^ 
as  many  as  twelve  to    coocor,  ia 
connexion  with  that  of  adauttiBf 
only  twelve  to  sit  upon  the  jury.  The 
former  originated  in  the  regard  aa- 
tientiy  paid  to  this  particular  number 
(vide  sup.  p.  621,  n.  (/)  ) ;  the  latter 
probably  from  ita  being  deemed  un- 
necessary to  swear  in   more  than 
twelve,  when  the  verdict  of  twdve 
would  always  suffice.    It  is  to  be 
observed,   however,  that  in  grmd 
juries  it  is  the  practice  to  swear  ia 
a  larger   number  (usuaUy  twenty- 
three);   though  less,  (if  amounting 
to  twelve  or  more,)  can  make  a  valid 
presentment    The  principle,  what- 
ever may  be  its  origin,  is  attended  at 
least  with  one  practical  advantage  of 
the  utmost  importance ;  that  in  the 
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[or  drink  at  all,  or  have  any  eatables  about  them,  without 
oonsent  of  the  court,  and  before  verdict,  it  is  fineable ;  and 
if  they  do  so  at  his  charge  for  whom  they  afterwards  find, 
it  will  set  aside  the  verdict  (u).  Also,  if  they  speak  with 
either  of  the  parties  or  their  agents  after  they  have  gone 
from  the  bar,  or  if  they  receive  any  fresh  evidence  in  pri- 
vate, or  if,  to  prevent  disputes,  they  cast  lots  for  whom 
they  shall  find, — any  of  these  circumstances  wiU  entirely 
vitiate  the  verdict  (ar).]  And  by  the  antient  rule,  (which, 
,  in  strictness,  seems  to  be  still  in  force,)  if  the  jurors  do  not 

(  agree  in  their  verdict  before  the  judges  are  about  to  leave 

the  town,  [though  they  are  not  to  be  threatened  or  impri- 
soned (y),  the  judges  are  not  bound  to  wait  for  them ;  but 
may  carry  them  round  the  circuit,  from  town  to  town,  in  a 
cart(j2r),]  In  practice,  however,  if  the  jury  are  imable  to 
agiee  upon  their  verdict,  one  of  them  is  oft;en  withdrawn  by 
consent  of  the  parties  to  the  suit,  so  that  no  verdict  can  be 
given  (a) ;  or  the  whole  jury  may  (with  the  like  consent)  be 
i  discharged  from  finding  any  verdict  (i) ;  or,  again,  they  may 

event  of  a  difference  of  opinion,  it  815;  but  see  Monrii  v,  Vivian,  10 

t                    secures  a  diBcustion,  and  enables  any  Mec.  &  W.  187i  where  it  was  held 

one  dissentient  juror  to  compel  the  to  be  a  matter  for  the  discretion  of 

t                     other  eleven  fully  and  calmly  to  re-  the  court,  whether  they  would  grant 

f                     consider  the  question.     Some  re-  a    new  trial    under   such    circum- 

marks  will  be  found  on  this  subject  stances. 

I                     in  the  Third  Report  of  the  Common  («)  But  the  affidavit  of  one  of  the 

I                     Law  Commissioners   appointed  in  jury,  as  to  the  mode  in  which  he 

1828,  p.  70;  where  it  is  recommended,  and  his  fellows  came  to  a  verdict, 

that  if,  after  a  deliberation  of  twelve  cannot  be  received.     (Burgess   v, 

hours,  nine  out  of  the  twelve  concur,  Langley,  5  Man.  &  G.  722.) 

their  verdict  should  be  received.    By  (y)  Mirrour,  c.  4,  s.  24. 

a  recent  statute,  22  U  23  Vict  c.  7,  (s)  Lib.  Ass.  foL  40,  p,  11. 

(amending  17  &  18  Vict  c.  59,)  it  (a)  Stodhart  v.  Johnson,  8  T.  R. 

is  provided  as  to  verdicts  in  civil  657;  Harries  v,  Thomas,  2  Mee.  & 

causes  in  Scotland,  that  if  after  three  W.  88.     If  a  juror  be  withdrawn  by 

hours,  nine  of  the  jury  shall  agree,  consent,  and  the  action  be  afterwards 

the  verdict  of  the  nine  shall  be  suf-  proceeded  with,  or  a  fresh  action 

ficient ;  and  if  after  six  hours,  they  brought,  the  defendant  may  apply  to 

have  not  agreed,  they  may  be  dis-  stay  proceedings.    Gibbs  v.  Ralph, 

charged,  if  the  court  think  fit,  with-  15  L.  J.  (Ex.)  7. 

out  a  verdict.  {h)  Everett  v.  Yonells,  3  B.  &  Ad. 

(If)  Hughes  «.  Budd,  8  Dowl.  P.  C.  349. 
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(even  without  such  consent)  be  diaduacged  hy  Ihibjudgt^ 
after  haying  retired  for  a  considerable  tiine>  (as  lor  a  night,) 
for  deliberation  (e). 

[When  they  are  all  nnanimoudy  agreed^  the  juiy  letmn 
back  to  the  bar ;  and  before  thej  deliver  their  verdiot,  the 
plaintiff  is  bound  to  appear  in  court,  by  himseli^  attomej, 
or  counsel,  in  order  to  answer  the  amercemeiit,  to  which  by 
the  old  law  he  was  liable  in  case  he  fiuled  in  hia  suit,  as  a 
punishment  for  his  fidse  daim  (cf).     To  be  amerced,  or  e 
merciey  is  to  be  at  the  mercy  of  the  Crown  vn£tk  regard  to 
the  fine  to  be  imposed ;  in  muericordia  domini  regis  pro 
falso  clamore  suo.     The  amercement  is  disused^J  but  an 
allusion  to  it  may  still  be  traced ;  for  [if  the  plaintiff  does 
not  appear,  no  verdict  can  be  pY&x,  and  the  plftintiff  is 
said  to  be  nonsuit ;  non  sequitwr  clamorem  suunu     Thexefibre, 
it  is  usual  for  a  plaintiff,  when  he  or  his  counsel  patsdiyes 
that  he  has  not  given  evidence  sufficient  to  maintaifi  the 
issue,  to  be  voluntarily  nonsuited  (e)  or  withdraw  himself; 
whereupon  the  crier  is  ordered  to  call  the  plaintiff;  and  if 
neither  he  nor  any  body  for  him  appears,  he  is  nonsuited, 
the  jurors  are  discharged,  the  action  is  at  an  end,  and  the 
defendant  shall  recover  his  costs.     The  reason  of  this  prac- 
tice is,  that  a  nonsuit  is  more  eli^ble  for  the  plaintiff  than 
a  verdict  against  him ;  for  after  a  nonsuit,  which  is  only  a 
de&ult,  he  may  commence  the  same  suit  again  for  the 
same  cause  of  action ;  but  after  a  verdict  had  and  judg- 
ment consequent  thereupon,  he  is  for  ever  barred,]  unless 
the  judgment  be  reversed  as  arroneous,  [from  attaddng 

(c)  See  Seally  v.  Powis,  8  Dowl.  to  deliver  thair  verdict.  Bat  if  be 
372 ;  E.  V,  JohnsoD,  6  Ad.  &  EL  513.  has  failed  in  the  opinion  of  the  jiny 

(d)  Finch,  L.  189,  252.  (under  the  direction  of  the  judge)  to 

(e)  A  nonsuit  is  appropriate  only  maintain  his  side  of  the  issue,  and 
to  the  case  of  the  plaintififs  with-  he  elects  to  appear,  there  will  tbeo, 
drawing  himself.  He  cannot,  there-  in  lieu  of  the  nonsuit,  be  a  verdict 
fore,  be  nonsuited  against  his  will ;  against  him ;  which,  for  the  reason 
for,  instead  of  withdrawing,  it  is  in  stated  in  the  text,  is  generally  lest 
his  option  to  appear,  (by  himself  or  eligible.  (See  Dewar  p,  Purday,  3 
liis  attorney, )  when  the  j ury  are  ready  Ad.  &  EI.  166. } 
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[the  defendant  upon  the  same  ground  of  complaint.  But 
in  case  the  plaintiff  appears,  the  juiy,  by  their  foreman, 
deKver  in  their  verdict.] 

By  the  verdict,  {veri  dictum^)  [they  openly  declare 
themselves  to  have  found  the  issue,  for  the  plaintiff,  or  for 
the  defendant  (/) ;  and  if  for  the  plaintiff,  they  also  assess 
the  damages  sustained  by  the  plaintiff,  in  consequence 
of  the  injury  upon  which  the  action  is  brought  (^r).] 

Sometimes,  if  there  arises  upon  the  &cts  proved  in 
the  case,  any  difficult  matter  of  law,  the  course  is  adopted 
of  finding  a  special  verdict — a  course  [grounded  on  the 
Statute  of  Westminster,  13  Edw.  I.  c.  30,  s.  2,]  and  the 
adoption  of  which  is  entirely  at  the  choice  of  the  jury  (A). 
A  verdict  of  this  description,  is  drawn  up  in  the  form  of 
making  the  jury  [state  the  naked  facts,  as  they  find  them 
to  be  proved  (i);  concluding  conditionally,]  that  if  upon 
the  whole  matter  the  court  shall  be  of  opinion  that  the 


(/)  The  verdict  is  said  in  our 
books  to  be  either  privy  or  public — 
and  it  is  stated  by  Blackstone,  (vol. 
iii.  p.  3770  that  "  a  privy  verdict  is 
**  when  the  judge  hath  left  or  ad- 
"journed  the  court,  and  the  jury 
*'  being  agreed,  in  order  to  be  de- 
"  livered  from  their  confinement, 
"  obtain  leave  to  give  their  verdict 
"  privily  to  the  judge  out  of  court;" 
though  he  adds,  that,  "  if  the  judge 
'*  hath  adjourned  the  court  to  his 
'*  own  lodgings,  and  there  receives 
"  the  verdict,  it  is  a  public  and  not 
**  a  privy  verdict"  He  also  states 
that  a  privy  verdict  is  of  no  force, 
unlew  afUrwarda  affirmed  openly  in 
court,  and  that  the  jury  may  then 
vary  from  it,  if  they  please ;  and 
that  it  is  *'a  dangerous  practice, 
'*  allowing  time  for  the  parties  to 
"  tamper  with  the  jury,  and  there- 
**  fore  very  seldom  indulged  in." 
At  the  present  day  it  is  wholly  dis- 
used. 


(^;  By  3  &  4  Will.  4,  c.  42,  s.  28, 
the  jury  may  upon  the  trial  of  any 
iasae  or  inquisition  of  damages,  aUow 
inUresi  atthe  current  rate  upon  debts  . 
from  the  time  when  they  were  pay- 
able, if  payable  by  virtue  of  a  written 
instrument*  and  at  a  time  certain  ;  or 
if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shall 
have  been  made  in  writing,  with 
notice  that  interest  will  be  claimed. 
(See  Mowatto.Lord  Londesboroagh, 
4  Ell.  &  Bl.  1.)  And,  by  sect.  29, 
they  may  give  damages  in  the  nature 
of  interest,  in  actions  of  trover  and 
trespass  de  b^nit  atportatiiy  over  and 
above  the  value  of  the  goods ;  and 
also,  in  actions  on  policies  of  as- 
surance, over  and  above  the  money 
insured. 

(A)  See  Mayor  of  Devizes  «.  Clark, 
3  A.  &  E.  506. 

(t)  See  Fryer  «.   Roe,  13  C.  B. 
427. 

T  T  6 
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issue  ought  to  be  found  for  the  plaintifi^  they  then  find  fiir 
the  plaintiff^  and  assess  the  damages  accordin^lj;  if  odier- 
wise>  then  for  the  defendant.  [This  is  entered  at  loigth 
on  the  record^  and  afterwards  ar^ed  and  determined  in 
the  court  at  Westminster^  from  whence  the  issue  came  to 
be  tried  (j).]  But  either  party,  if  dissatisfied  with  the 
decision,  is  at  liberty  to  appeal  to  the  proper  court  of  gtot 
in  the  Exchequer  chamber  (A). 

Another  method  of  finding  a  species  of  special  verdict, 
is  when  the  jury  find  a  verdict,  generallj,  for  the  plaintiff, 
but  subject  nevertheless, — ^as  the  law  of  the  case  is  doubt- 
fiil, — ^to  the  opinion  of  the  court  above,  on  a  special  case, 
stated  by  the  counsel  on  both  sides,  and  containing  a 
statement  of  fisicts  mutually  agreed  upon.     The  proceed- 
ing by  way  of  special  case  is  in  general  similar  to  that  hj 
way  of  special  verdict,  and  it  may  lead  in  like  manner  to 
the  court  of  error  (Z) ;  the  chief  difierence,  indeed,  between 
them  being  that  a  special  case  is  not  entered  upon  the 
record.     Among  things  common  to  both,  it  may  also  be 
remarked  that  neither  proceeding  can  take  place  without 
consent  of  the  jury  (though  in  practice  they  never  object 
to  what  the  parties  propose  on  the  subject),  as  the  rule  of 
law  is,  that  the  jury  are  always  at  liberty,  without  either 
special  verdict  or  special  case,  to  find  their  verdict  abso- 
lutely, if  they  think  fit,  either  for  plaintiff  or  defendant  (m). 

[When  the  jury  have  delivered  in  their  verdict,  and  it 
is  recorded  in  coiuii>  they  are  then  discharged.  And  so 
ends  the  trial  by  jury ;— a  trial  which,  besides  the  other 
vast  advantages  which  we  have  occasionally  observed  in 

(y)  See  Regr.  Gen.  Micb.T.  1858;  ment  on  a  special  TeTdict,  unlea 

(Pr.)  r.  16  i  Reg.  Gen.  H.  T.  1862.  the  parties  agree  to  the   contrary. 

(A)  As  to  this  court,  vide  sup.  See  also  15  &  16  Vict.  c.  76,  s.  208. 

pp.  427»  428.  As  to  the  practice  on  a  special  cate, 

(0  Until  a  very  recent  period  this  see  also  Reg.  Gen.  Mich.T.  1854,  in 

was  otherwise ;  for  there  could  be  no  sched.  No.  18 ;  and  Reg.  Gen.  H.T. 

proceeding  in  error,  upon  the  judg-  1862. 

ment  on  a  special  case ;  but  by  17  (m)  8  Bl.  Com.  378,  cites  Litt  i. 

8e  18  Vict.  c.  125,  s.  82,  error  may  368.    See  also  The  Mayor  of  De- 

now  be  brought  on  such  a  judgment  vizes  v,  Clark,  3  A.  &  E.  506. 
in  the  same  manner  at  upon  judg. 
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{its  progress,  is  also  as  expeditious,  and  cheap,  as  it  is 
convenient,  equitable, and  certain:]  and  indeed  [the  trial 
by  jury  ever  has  been  looked  upon  as  the  glory  of  the 
£iigli£^  law.]     In  estimating  its  advantages  it  is  to  be 
considered,  that  [if  the  administration  of  justice  is  entirely 
entrusted  to  the  magistracy,  a  select  body  of  men,  and 
those  generally  selected  by  the  prince,  or,  such  as  enjoy 
the  highest  offices  in  the  state,  their  decisions,  in  spite  of 
their  own  natural  integrity,  will  frequently  have  an  in- 
voluntary bias  towards  those  of  their  own  rank  and  dig- 
nity,— for  it  is  not  to  be  expected  from  human' nature,  that 
the  few  should  be  always  attentive  to  the  interests  and  good 
of  the  many.     On  the  other  hand,  if  the  power  of  judi- 
cature were  placed  at  random,  in  the  hands  of  the  multi- 
tude, their  decisions  would  be  wild  and  capricious,  and  a 
new  rule  of  action  would  be  every  day  established  in 
oiur  courts.     It  is  wisely  therefore  ordered,  that  the  prin- 
ciples and  axioms  of  law,  which  are  general  propositions 
flowing  from  abstracted  reason,  and  not  accommodated  to 
times  or  to  men,  should  be  deposited  in  the  breasts  of  the 
judges,  to  be  occasionally  applied  to  such  &cts  as  come 
properly  ascertained  before  them.     For  here  partiality  can 
have  little  scope ;  the  law  is  weU  known,  and  is  the  same 
for  all  ranks  and  degrees :  it  follows  as  a  regular  conclusion 
from  the  premises  of  &ct  pre-established.     But  in  settling 
and  adjusting  a  question  of  &ct,  when  entrusted  to  any 
single  ma^strate,  partiality  and  injustice  have  an  ample 
field  to  range  in;  either  by  boldly  asserting  that  to  be 
proved  which  is  not  so,  or  by  more  artfully  suppressing 
some  circumstances,  stretchiag  and  warping  others,  and 
distinguishing  away  the  remainder.     Here,  therefore,  a 
competent  number  of  sensible  and  upright  jurymen,  chosen 
by  lot  from  among  those  of  the  middle  rani,  wiU  be  found 
the  best  investigators  of  truth,  and  the  surest  guardians  of 
public  justice  (n).] 

(n)  3  Bl  Com.  p.  880.  The  recent  of  fact  as  well  as  law  is  generally 
institution  of  the  new  County  Courts,  intrusted  to  the  judge,  must  not  be 
in  which  the  decision  of  matters      considered  as  any  indication  that  the 
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Hh^  pecufiar  importance  too  of  this  mode  of  trial  de- 
serves remark^  as  applied  to  criminal  cases^  and  most  of  all 
to  those  in  which  the  Crown  is  directly  concerned.  It 
may  be  truly  affirmed^  that  [the  most  transcendent  priyi- 
lege  which  any  subject  can  enjoy  or  wish  for  is,  that  he 
cannot  be  affected  either  in  his  property,  his  liberty  or  his 
person,  but  by  the  unanimons  consent  of  twelre  of  hia 
neighbours  and  equals ;]  and  there  can  be  no  doubt  that 
this  institution  [has  secured  the  just  liberties  of  this  nation 
for  a  long  succession  of  ages.  And  therefore  a  celebrated 
French  writer  (o),  who  concludes  that  because  Rome, 
8parta  and  Carthage  hare  lost  their  liberties,  therefore 
those  of  England  in  time  must  perish,  should  have  recol^ 
lected  that  Rome,  Sparta,  and  Carthage,  at  the  time 
when  their  liberties  were  lost,  were  strangers  to  the  trial 
by  jury.] 

IV.  The  issues  of  law  or  fikct  having  been  decided  in  the 
several  methods  above  described,  and  it  thus  being  aseer- 
tained  whether  the  plaintiff  is  entitled  to  maintain  his  ac- 
tion for  the  civil  injury  which  is  the  subject  of  complaint, 
or  the  defendant,  on  the  other  hand,  to  be  discharged 
from  the  action,  the  next  step  is  the  judgment  ^  that  is,  the 
formal  award  of  redress  in  the  one  case,  or  discharge  in 
the  other.  And  as  regards  the  issue  in  law,  we  have 
already  been  led  in  part  to  advert  to  this  proceeding  (p), 
the  judgment  in  that  case  being  in  effect  given  at  the 
time  that  the  court  deliver  their  opinion  or  decision  upon 
the  legal  question,  though  it  is  not  formally  drawn  up  and 
entered  on  record  tiU  afterwards.     But  if  the  issue  be  an 

views  of  Blackatone  on  the  subject  to  mode  of  decision,  where  the  daim 

which  the  above  extract  refers,  are  exceeds  51, ;  and  where  it  exceeds 

disregarded  at  the  present  day.    For  50/.,  it  is  only  by  consent  of  both 

though  in  favour  of  the  great  objects  parties  that  the  County  Court  can 

of  cheapness  and  dispatch,  the  par-  exercise  any  jurisdiction  whatever, 

ties  are  enabled  in  these  courts  to  (Vide  sup.  pp.  898,  400.) 

dispense  with  trial  by  jury,  yet  either  (o)  Montesq.  Sp.  L.  xi.  6. 

of  them  is  entitled  to  insist  on  that  (p)  Vide  sup.  p.  606. 
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issue  in  &ct,  and  tarled  by  jury,  the  course  of  practice  is  ad 
follows. 

In  the  first  place,  whatever  has  been  done  subsequently 
to  the  joining  of  issue,  and  the  awarding  of  the  trial,  is 
entered  on  the  back  of  the  nisi  prius  record,  and  is  called 
the  postea  ;  the  substance  of  which  is,  that  |7&«tea,  (after-- 
wards)  the  said  plaintiff  and  defendant  appeared  in  person 
or  by  their  attorneys,  at  the  place  of  trial,  and  a  jury 
being  sworn,  £>und  such  a  verdict ;  [or  that  the  plaintiff, 
after  a  jiuy  sworn,  made  de&ult,  and  did  not  prosecute  his 
suit,  or  as  the  case  may  happen  (f).] 

The  unsucceasfol  party  may  then,  within  such  interval 
of  time  as  the  practice  allows  for  the  purpose  (r),  move  the 
court  in  banc(8)  for  a  new  trial,  or  for  arrest  of  judgment,  or 
for  judgment  non  obstante  veredicto,  or  for  a  repleader  {t). 

And,  1.  As  to  the  motion  for  a  new  trial.  The  ground 
of  this  may  be  an  irregularity  in  the  proceedings  connected 
with  the  trial,  such  as  want  of  notice  of  trial;  or  any  other 
matter  delwrs,  (that  is,  extrinsio  to,)  the  record,  tending  to 
show,  that,  though  the  trial  may  have  been  in  due  form,  yet 
it  has  not  done  justice  between  the  parties;-  as,  for  example, 
[any  flagrant  misbehaviour  of  the  party  prevailing  towards 


(q)  As  to  the  form  of  the  postea, 
see  Reg.  Gen.  Hil.  T.  1858,  (Pr.) 
in  sched.  Nos.  3,  4. 

(r)  By  Reg.  Gen.  Hil.  T.  1858, 
(Pr.)  r.  50,  no  such  motion,  where 
the  cause  is  tried  in  term,  shall  be  al- 
lowed after  four  days  fk-om  the  trial, 
nor  in  any  case  after  the  expiration 
of  the  term ;  nor,  where  the  cause  is 
tried  out  of  term,  after  the  first  four 
days  of  the  ensuing  term ; — unless, 
(in  any  of  these  cases,)  the  cause  be 
entered  in  a  list  of  potiponed  mothn* 
by  leave  of  the  court  As  to  this 
list,  see  Reg.  Gen.  H.T.  1853,  (Pr.) 
rr.  51—54. 

{$)  As  to  the  term  "  in  ftane,"  vide 
Bup.  p.  482. 

(/)  In  addition  to  the  applications 


mentioned  in  the  text,  the  defendant 
may  also  move  io  enter  a  wmnAi,  ot 
the  plaintiff  to  set  aside  a  tumtuit^ 
and  enter  a  tferdictg  —  the  effect 
being,  in  either  case,  if  the  rule  is 
granted,  and  made  absolute,  that 
no  second  trial  is  required.  But 
sueh  motions  can  only  be  made  as 
upon  a  potnt  reserved,  that  is^  by 
leave  of  the  Judge  who  tried  the 
cause,  granted  during  the  course  of 
the  triaL  By  17  ft  18  Vict.  c.  125, 
8.  83,  it  is  provided,  that  in  every 
rule  niei  for  a  new  trial,  or  to  enter 
a  verdict,  or  nonsuit,  the  grounds 
upon  which  such  rule  has  been 
gran  ted,  shall  be  shortly  stated.  (See 
Grayson  o,  Andrews,  10  Exch.  427.) 
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[the  juij)  which  may  have  influenced  their  verdict ;  or  aor 
gross  misbehayiour  of  the  juiy  amon^  themselves;  or  thil 
it  appears  by  the  judge's  report  certified  to  the  comt,  thai 
the  jury  have  brought  in  a  verdict  without,  or  contiaiy  to, 
evidence  («)5  so  that  he  is  reasonably  dissatisfied  there- 
with :  or  that  they  have  given  exorbitant])  or  insnfficieDt 
[damages ;  or  that  the  judge  himself  has  misdirected  tfce 
jury,  so  that  they  found  an  unjustifiable  verdict  (<).]     For 
any  of  these  reasons,  or  for  any  of  a  similar  Idnd^  it  is 
competent  to  the  unsuccessful  party,  whether  plaintiff  or 
defendant,  to  move  that  the  verdict  that  has  been  given  he 
set  aside,  and  a  new  trial  had :  the  effect  of  which  motion, 
if  granted,  is,  that  a  trial  of  the  same  issue,  (by  a  new  jmy 
duly  summoned  and  impanelled  as  in  other  cases,)  is  in- 
stituted de  novo  {u). 

[The  exertion  of  these  superintendent  powers  of  the 
courts  in  setting  aside  the  verdict  of  a  jury,  and  grantii^ 
a  new  trial  on  account  of  misbehaviour  of  the  jurors,  is  of  a 
date  extremely  antient.  There  are  instances,  in  the  Year 
Books  of  the  reigns  of  Edward  the  third  (v),  Heniy  die 
fourth  (tr),  and  Henry  the  seventh  («), — of  judgments  being 
stayed  (even  after  a  trial  at  bar),  and  new  trial  awarded, 
because  the  jury  had  eaten  and  drunk  without  consent  of 
the  judge,  and  because  the  plaintiff  had  privately  giren 
a  paper  to  a  juryman,  before  he  was  sworn.  And  upon 
these  the  chi^  justice,  Glynn,  in  1655,  grounded  the  first 

(f )  Where  a  new  trial  is  ordered  (v)  If  the  fresh  trial  be  required 

on  the  ground  that  the  verdict  was  in  consequence  of  a  mis-trial  apps- 

agaimi  evUenee,  the  costs  of  the  first  rent  on  the  record,  a  smdrv  d§  jmm 

trial  shall  abide  the  event,  nnless  the  is  awarded.      As  to  this  award,  ice 

court  shall  otherwise  order.    (17  &  Lush's  Pr.  2nd  ed.  p.  496 ;  Wood  «. 

18  Vict.  c.  125,  s.  44.)  Bell,  6  ElK  &  EL  955,  S6S. 

(I)  In  the  case  of  an  application  (v)  24  Edw.  3,  24;  Bro.  Ah.  dl. 

for  a  new  trial  on  the  ground  that  Yerdite,  17. 

the  judge  hae  not  ruled  according  to  (w)  1 1  Hen.  4,  18 ;  Bro.  Ab.  tit 

law,  an  appeal  from  the  decision  Enquest,  75. 

of  the  court  (unless  unanimous)  is  (x)  14  Hen.  7,  1 ;  Bro.  Ab.  tit 

given  by  the  17  &.  18  Vict.  c.  125,  Verdite,  18. 
88.  35,  S6,  to  the  ordinary  courts  of 
error. 
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[^precedent  that  is  reported  in  our  books  (y)  for  granting  a 

ne^w^  trial  upon  account  of  excessive  damages  given  by  the 

jury ;  apprehending  with  reason^  that  notorious  partiality  in 

the  jurors  was  a  principal  species  of  .misbehaviour.]    About 

that  time^  however,  [it  was  clearly  held  for  law  {z)  that 

"whatever  matter  was  of  force  to  avoid  a  verdict  ought  to  be 

returned  upon  the  postea,  and  not  merely  surmised  by  the 

court, — lest  posterity  should  wonder  why  a  new  trial  was 

awarded,  without  any  sufficient  reason  appearing  upon  the 

record.     But  very  early  in  the  reign  of  Charles  the  second 

new  trials  were  granted  upon  affidavits  (a);  and  the  former 

strictness  of  the  courts  of  law  in  respect  of  new  trials 

having  driven  many  parties  into  courts  of  equity  to  be 

relieved  firom  oppressive  verdicts,  they  are  now  more  liberal 

in  granting  them;  the  maxim  at  present  adopted  being 

this,  that  in  all  cases  of  moment,  where  justice  is  not  done 

upon  one  trial,  the  injured  party  is  entitled  to  another  (&).] 

Nor  can  there  be  any  doubt  that  this  is  a  reasonable  and 

salutary  course  of  practice.     [If  every  verdict  was  final  in 

the  first  instance,  it  would  tend  to  destroy  this  valuable 

method  of  trial.]     For  [either  party  may  be  surprised  by 

a  piece  of  evidence  which,  had  he  known  of  its  production, 

he  could  have  explained  or  answered ;  or  may  be  puzzled 

by  a  legal  doubt  which  a  little  recollection  would  have 

solved.]     Berides,  [in  the  hurry  of  a  trial,  the  ablest  judge 

may  mistake  the  law,  and  misdirect  the  jury ;  he  may  not 

be  able  so  to  state  and  range  the  evidence  as  to  lay  it 

clearly  before  them,  nor  to  take  off  the  artfid  impressions 

which  have  been  made  on  their  minds  by  learned  and  ex« 

perienced  advocates.     The  jury  are  to  give  their  opinion 

instantery  that  is,  before  they  separate,  eat  or  drink ;  and 

under  these  circumstances  the  most  intelHgent  and  besit 

intentioned  men  may  bring  in  a  verdict  which  they  them- 

(y)  Style,  466.  Sid.  235 ;  Goodman  v.  Cotherington, 

(x)  See  Orayei  o.  Short,  Cro.  Eliz.      2  Lev,  140. 
616;  Palm.  325;  1  Brownl.  207.  (b)  Bright  v.  Eynon,  1  Burr.  895. 

(a)  See  R.  v.  Lord  Fitz-Water,  1 
VOL.  in.  U  U 
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[selves  upon  cool  deliberation  would  wish  to  reverse. 
Granting  a  new  trial  under  proper  r^ulations,  cures  all 
these  inconveniences;  and  at  the  same  time  preserres 
entire,  and  renders  perfect,  that  most  excellent  method  of 
decision  which  is  the  gloiy  of  the  English  law.  A  new 
trial  is  a  rehearing  of  the  cause  before  another  jury,  but 
with  as  little  prejudice  to  either  party,  as  if  it  had  never 
been  heard  before.  No  advantage  is  taken  of  the  former 
verdict  on  the  one  side,  or  the  rule  of  court  for  awarding 
such  second  trial,  on  the  other :  and  the  subsequent  verdict, 
though  contrary  to  the  first,  imports  no  blame  upon  the 
former  jury ;  who,  had  they  possessed  the  same  lights  and 
advantages,  would  probably  have  altered  their  own  opinion. 
The  parties  come  better  informed,  the  counsel  better  pre- 
pared, the  law  is  more  fully  understood,  the  judge  is  more 
master  of  the  subject,  and  nothing  is  now  tried  but  the 
real  merits  of  the  case.  A  sufficient  ground,  however, 
must  be  laid  before  the  court,  to  satisfy  them  that  it  is 
necessary  to  justice  that  the  cause  should  be  forther  con- 
sidered. If  the  matter  be  such  as  did  not,  or  could  not, 
appear  to  the  judge  who  presided  at  nisi  prius,  it  is  dis- 
closed to  the  court  by  affidavit;  if  it  arises  from  what 
passed  at  the  trial,  it  is  taken  from  the  judge's  infoimati<m, 
who  usually  makes  a  special  and  minute  report  of  the  evi- 
dence. Counsel  are  heard  on  both  sides,  to  impeach  or 
establish  the  verdict ;  and  the  court  give  their  reasons  at 
large,  why  a  new  examination  ought  or  ought  not  to  be 
allowed.  The  true  import  of  the  evidence  is  duly  weighed, 
false  colours  are  taken  off,  and  all  points  of  law  which 
arose  at  the  trial,  are,  upon  full  deliberation,  clearly  ex- 
plained and  settled.  Nor  do  the  courts  lend  too  easy  an 
ear  to  every  application  for  a  review  of  the  former  verdict 
They  must  be  satisfied,  that  there  are  strong  probable 
grounds  to  suppose  that  the  merits  have  not  been  fiurly 
and  fully  discussed,  and  that  the  decision  is  not  agreeable 
to  the  justice  and  truth  of  the  case.  A  new  trial  is  not 
granted,  where  the  value  is  too  inconsiderable  to  merit  a 
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[[second  examination.  It  ia  not  granted  upon  nice  and 
formal  objections,  which  do  not  go  to  the  real  merits.  It 
is  not  granted  in  cases  .of  strict  right  or  summumjua,  where 
the  rigorous  exaction  of  extreme  legal  justice  is  hardlj 
reconcileable  to  conscience.  Nor  is  it  granted  where  the 
scales  of  evidence  hang  nearly  equal :  that,  which  leans 
against  the  former  verdict,  ought  always  very  strongly  to 
preponderate  (c).] 

2.  [^Arrests  of  judgment  arise  firom  intrinsic  causes  ap- 
pearing on  the  face  of  the  record,]  showing  that,  notwith- 
standing any  verdict  given   for  the  plaintiff,  he  is  not 
entitled  to  judgment ;  and  it  is  only  on  the  part  of  the  de- 
fendant, therefore,  that  a  motion  in  arrest  of  judgment  is 
made.     As  if  in  an  action  for  slanderous  words,  the  de- 
fendant denies  the  words,  and  issue  is  joined  thereon,  now 
if  a  verdict  be  found  for  the  plaintiff,  that  the  words 
were  actually  spoken  as  affirmed,  here-*-though  that  fiu^t 
is  established,  yet  the  defendant  may  move  in  arrest  of 
judgment  that  the  words  are  not  in  dieir  nature  actionable ; 
and  if  the  court  be  of  that  opinion,  the  judgment  shall  be 
arrested,  and  never  entered  for  the  plaintiff.     And  it  may 
be  laid  down  generally,  that  whatever  objection,  in  point  of 
substance,  the  defendant  might  have  taken  at  an  earlier 
stage,  by  way  of  demurrer,  he  is  also  entitled  to  take  at 

(c)  In  antient  times  the  principal  — when  the  constitution  of  juries  was 
remedy  for  reTersal  of  a  verdict  un-  different  from  what  it  nowis,  and  they 
duly  given  was  by  writ  of  aitmnl,  were  summoned  $o  t€9i\fy  on  their  own 
which  was  a  proceeding  for  setting  knowledge  as  to  the  truth  of  the  facts 
aside,  by  a  jury  of  twenty-four,  the  in  dispute,  (see  Plac.  Ah.  3,  Norfolc 
verdict  of  a  jury  of  twelve ;  the  effect  &c ;  2  Reeves's  Hist.  270,  &e.)— that 
of  which  was,  that  if  the  jury  of  a  fidse  verdict  must  necessarily  be  a 
twelve  were  found  to  have  given  a  peijuredone.  The  writ  of  attaint  was 
&lte  verdict,  they  incurred  infamy,  a  form  of  proceeding  at  least  as  old 
with  imprisonment  and  forfeiture  of  as  the  reign  of  Henry  the  second ; 
their  goods ;  which  two  latter  punish-  and  remained  in  force,  (though  quite 
ments  were  in  course  of  time  com-  fallen  out  of  use,)  till  abolished  by 
muted  into  a  pecuniary  penalty.  (3  the  stat  6  Geo.  4,  c.  50,  s.  60.  A 
BL  Com.  pp.  388,  402.)  For  it  was  full  account  of  it  is  given  in  Black- 
deemed  at  the  early  period  when  stone's  Commentaries,  ubi  sup. 
thii  proceeding  was  first  established, 

UU2 
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this  stage^  in  arrest  of  judgment ;  but  no  mofre  in  tfak 
shape,  than  in  the  other,  can  he  be  allowed  to  faring  fa- 
ward  anj  objection  ia  point  of  mere  form.     The  case  wu 
formerly  very  different ;  fi>r  by  the  antient  law^  eren  die 
most  trifling  objection,  in  point  of  fbrm^  might  be  alkged 
in  arrest  of  judgment ;  though  in  somewhat  later  tzmesy 
by  the  statutes  of  amendment  and  jeofail, — so  called  be> 
cause  when  a  pleader,  in  the  days  of  oral  pleading,  per- 
ceived any  slip  in  the  form  of  his  allegation^  he  acknow- 
ledged such  error  by  the  expression  oi jay  faUUy  and 
obtained  liberty  to  amend, — objections  of  mere  form  not 
brought  forward  by  way  of  special  demurrer,  (which  iw 
the  proper  method  for  taking  formal   objections,)  were, 
at  a  subsequent  stage  of  the  cause,  cured  or  aided (d). 
But  it  is  now  provided,  that  no  judgment  shall  be  arrested, 
stayed,  or  reversed,  for  any  imperfection,  omission,  defect 
in  or  lack  of  form  (e) ;  and,  moreover,  that  where  a  motion 
shall  be  made  in  arrest  of  judgment  by  reason  of  the 
omission  to  allege  some  material  &ct,  or  other  cause,  the 
plaintiff  shall  be  at  liberty,  by  leave  of  the  court  (f)^  to 
enter  a  suggestion  of  the  existence  of  the  matter  omitted, 
or  any  matter  which,  if  true,  would  remedy  the  alleged 
defect ;  to  which  the  defendant  shall  be  at  liberty  to  plead, 
and  the  parties  may  thereon  proceed  to  issue  and  trial,  as 
in  ordinary  cases  (g). 

3.  A  motion  for  judgment  non  obstante  veredicto  is  also 
made  in  respect  of  some  intrinsic  objection  apparent  on  the 
face  of  the  record :  but  differs  in  this  particular,  from  tiie 
motion  in  arrest  of  judgment,  that  it  is  usually  made  on 
the  part  of  the  plaintiff,  and  not  of  the  defendant;  and  is 
accordingly  grounded  on  an  objection  to  the  case  of  the 

(d)  See  WUkinsoD  v,  Sharland,  10  Vide  sup.  p.  596,  n.  (  p), 

Exch.  724.  (/)  See  Manby  «.  Boycott,  2  EU. 

(«)  15  &  16  Vict.  c.  76,   8.  50.  &  Bl.  46;  Fisher  «.  Bridget,  ibid. 

By  s.  61,  also,  no  pleading  sball  be  128,  n. 

deemed  insufficient  for  any  defect  (g)  15  &  16  Vict  c.  74^  n.  143, 

which  could  heretofore  have  been  144. 
objected  to  only  by  special  demuirer. 
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latter^  and  not  of  the  former  party  (A),     Thus,  where  the 
plea  confessesy  and  attempts  to  avoid,  the  declaration,  by 
some  matter  which  amounts  to  no  sufficient  avoidance  of  it 
in  point  of  law,  and  the  plaintiff,  instead  of  demurring, 
lias  taken  issue  upon  the  truth  of  the  plea  in  &ct,  and 
"that  issue  has  been  found  in  favour  of  the  defendant, — yet 
the  plaintiff  may  move  that,  without  regard  to  the  verdict, 
the  judgment  be  given  in  his  favour.     For  the  plea  having 
confessed  the  matter  of  fact  in  the  declaration,  and  having 
op]>osed  it  by  an  allegation  which,  though  true  in  &ct,  is 
bad  in  law,  it  appears  upon  the  whole  that  the  plaintiff  is 
entitled  to  maintain  his  action  (t).     But  the  same  rule  ap- 
plies to  the  motion  for  judgment  non  obstante  veredicto,  as 
to  the  motion  in  arrest  of  judgment,  that  it  can  -be  founded 
on  no  objection  of  a  merely  formal  kind,  but  only  on  such 
as  involves  the  substance  and  merits  of  the  controversy. 
And  the  same  practice  obtains  upon  the  motion  now  in 
question,  as  upon  the  other,  of  allowing  the  party  whose 
pleading  is  in  &ult,  to  enter  a  suggestion  of  any  matter  of 
fact,  which,  if  true,  would  remedy  the  alleged  defect  (j). 

4.  The  motion  for  a  repleader  is,  where  [by  the  miscon- 
duct or  inadvertence  of  the  pleaders,  the  issue  is  joined  on 
a  fact  totally  immaterial  or  insufficient  to  determine  the 
right,  so  that  the  court  upon  the  finding  cannot  know  for 
whom  judgment  ought  to  be  given  (A).]  As  if  in  an 
action  against  an  executor,  the  defendant,  instead  of  plead- 
ing that  the  testator  made  no  such  promise  as  alleged 
in  the  declaration,  pleads  that  he  himself  made  no  such 


(A)  See  Reg.  9.  Darlington  School,  612}  Atkinson  o.  Daviee,  2  Dow?. 
6  Q.  B.  682,  in  wbich  case  Parke,  B.,  N.  S.  778 ;  Shrewsbury  v.  Blount,  2 
said  it  might  be  made  by  defendant,  Man.  &  Gr.  508 ;  Beaty  v,  Wanren, 
if  the  plaintiff's  replication  confessed  4  Man.  &  Gr.  158;  Pirn  v.  Graze- 
but  failed  to  avoid  the  plea.  brook,  2  C.  B.  429. 

(f)  As  to  judgment  non  obitante,  (J)  15  &  16  Vict.  o.  76,  ss.  143, 

&c.,  see  Gilb.  C.P.I  26;  Lambert  v.  144. 

Taylor,  4  Bam.  8c  Cress.  138;  Merry  (*)  A  repleader  may  be  awarded 

V.  Chapman,  8  A.  &  E.  524,  n. ;  by  a  court  of  error,  Reg.  Gen.  HiL 

Ncgelen  p.  Mitchell,  7  Mee.  &  W.  T.  1858,  (Pr.)  24. 
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promise  (/) ;  or,  if  in  an  action  of  debt  on  bond  condi- 
tioned to  pay  ten  pounds  ten  shillings  on  a  certain  day, 
the  defendant  pleads  payment  often  pounds  (m), — in  such 
cases  the  court  will,  after  a  verdict,  award  a  repleader, 
{guod  partes  replacitent) ;  the  effect  of  which  is,  that  [the 
pleadings  must  begin  de  novo  at  that  stage  of  them,  whe- 
ther it  be  the  plea,  replication,  or  rejoinder,  &c  wherein 
there  appears  to  have  been  the  first  defect  or  deviation 
from  the  regular  course.]  But  repleaders  are  not  now 
very  usual ;  for  they  are  awarded  only  where  it  is  apparent 
to  the  court  that  the  case  of  the  party  in  de&ult  might 
probably  be  made  good  by  a  different  manner  of  plead- 
ing (n).  It  is  besides  a  rule,  that  a  repleader  is  never 
granted  in  &vour  of  the  party  who  made  the  first  &ult, 
when  the  issue  has  been  found  against  that  party  (o) ;  nor 
in  any  case  except  where  complete  justice  cannot  other* 
wise  be  attained  (p). 

Where  the  verdict  is  a  general  one,  and  no  special  case 
or  bill  of  exceptions  occurred  at  the  trial, — ^which  is  the 
ordinary  state  of  circumstances, — then,  if  the  judgment  on 
the  verdict  is  not  by  some  of  the  means  above  pointed 
out  suspended  or  averted  within  the  period  allowed  for  the 
purpose,  it  follows  that  the  party  who  obtained  the  verdict, 
is  entitled  t9  judgment,  at  any  time  after  the  expiration  of 
that  period  (q), 

(I)  2  Vent.  196.  Mitchell,  ubi  «up. ;  Gwynne  ••  Bur- 

(n)  See  Kent  v.  Hall,  Hob.  185 1  nell,  2  CI.  &  Fin.  572 ;  WiUonghby 

and  see  Spong  v.  Wright,  9  Mee.  &  «.  Willoughby,  6  Q.  B.  722 ;  Gregory 

W.  629 ;  Atkineon  «.  Davies,  ubi  v.  Duke  of  Brunswick,  6  B.  C  iSl ; 

sup.  Ctoesfield  v.  Morrison,  7  C.  B.  286 ; 

(»}  R.  9.  Phillips,  Burr.  301,  S02 ;  Doogood  «.  Rose,  9  C.  B.  1S2  s  Rut- 

3  Bl.  Com.  395  ;  and  see  Negelen  v.  land  e.  Bagtbaw,  14  Q.  B.  869. 
Mitchell,  7  M.  &  W.  612.  (q)  Execution  frequently  issues 

(o)  Bennett  v.  Holbeck,  2  Saund.  before  there  has  been  any  opporta- 

319  0  {  and  see  Gordon  v.  Ellis,  7  nity  of  moving  for  a  new  trial  or  die 

M.  &  G.  607.  like;  for  by  15  ft  16  VicL  c.  7^ 

(p)  Goodbumev.  Bowman,  9  Bing.  s.  120,  where  a  cause  is  tried  out  9( 

532.    As  to  cases  where  a  repleader  term,  the  party  obtaining  a  yerdict 

will  not  be  granted,  see  Negelen  v,  shall  be  entitled  to  issue  execution 
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He  accordingly  then  proceeds  to  sign  judgment ;  that 
is^  to  obtain  the  signature  of  the  proper  officer  of  the  courts 
to  the  proceedings^  signifying  generally  that  judgment  is 
given  in  his  &TOur ;  which^  (in  the  case  of  a  judgment 
upon  verdict,)  stands  in  the  place  of  any  actual  delivery 
of  it  by  the  judges  themselves.  And  upon  the  signing  of 
the  judgment,  costs  are  also  taxed  in  his  &vour  by  the 
same  officer ; — a  subje<5t  on  which  we  shall  presently  have 
.  occasion  to  speak  more  at  large. 

After  signing  judgment,  the  next  step  is  to  enter  the 
judgment  on  record^  by  transcribing  the  whole  proceedings 
on  a  parchment  roll,  and  depositing  this  roll,  and  filing  it 
of  record,  in  the  treasury  of  the  court ;  and  this,  though 
properly  the  act  of  the  court,  is  in  practice  performed, 
whenever  it  takes  place,  by  the  successful  party,  or  rather 
by  his  attorney  (r). 

Hitherto  we  have  pursued  the  history  of  a  cause  that 
comes  to  issue  through  the  instrumentality  of  pleading. 
But  its  course  may  be  of  a  very  difierent  and  more  sum- 
mary kind.  For,  first,  it  is  now  provided  (s),  with  a  view 
to  avoid,  where  practicable,  the  expense  and  delay  attend- 
ant upon  pleading,  that  where  there  is  any  question  of 
fact  disputed  between  the  parties,  they  may  at  any  time 
after  writ  of  summons,  and  before  judgment,  state  such 
question  by  consent,  and  by  order  of  a  judge,  in  the  form 

in  fourteen  days,  unless  the  judge  in  fact  ever  made :  but  on  signing 

who  tries  the  cause,  or  some  other  the  judgment,  the  form  is  pursued 

judge,  or  the  court,  shall  otherwise  of  making  an  ineipUur  on  the  paper 

order.    And  see  Reg.  Gen.  HiL  T.  on  which  it  is  signed  (called  the 

1853,  (Pr.)  r.  57,  establishing  the  judgment  paper),  that  is,  an  entry  of 

same  rule  where  there  has  been  a  the  initial  words  in  which  the  judg- 

▼erdict  in  term,  or  a  nonsuit  in  or  ment  would  be  recorded.    And  by 

out  of  term.    But  in  such  cases  the  15  ft  16  VicL  c.  76,  s.  206,  this  will 

opposite  party  will  be  entitled  to  warrant   taxing  costs  and  issuing 

move  that  the  judgment  and  execu^  execution.    See  also  Reg.  Oen.  Hil. 

tUm  may  be  aet  atide,  and  a  new  trial,  T.  1853,  (Pr.)  rr.  66,  70. 

or  inch  other  relief  as  the  case  may  (§)  15  ft  16  Vict.  c.  76,  s.  42—48, 

require,  granted.  (See  Bishop  v,  Elliott,  1 1  Exch.  1 13. ) 

(f)  No  entry  of  the  judgment,  on  And  see  the  prior  provisions  of  3  ft 

record,  is,  in  the  minority  of  cases,  4  Will.  4,  c.  42,  s.  25. 
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x)f  an  issue,  but  without  pleading  ;  and  sach.  issue  maj  be 
entered  for  trial,  and  tried  aocording'Ijr^  in  the  fiame  man- 
ner as  an  issue  joined  in  the  ordinaiy  yr&jr;  and  that  i^be^ 
at  the  like  stage  of  the  cause,  they  are  agreed  upom  &eli^ 
they  majybythe  like  consent  and  order^  state  anj  qoesdoi 
of  law  in  a  special  case  for  the  opinion  of  the  court,  witt 
out  anj  pleadings;  and  may  in  either  case  agree,  tkU, 
upon  the  finding  of  the  jury  on  such  issue,  or  upon  die 
opinion  of  the  court  being  given  on  such  question,  judg- 
ment  may  be  entered  for  any  specified  sum  of  mone^  to 
be  paid  by  one  of  the  parties  to  the  other.      Again,  it  msj 
happen  that,  after  the  declaration  has  been  deliTeted,  ooe 
of  die  parties  becomes  entitled  to  judgment  b^ace  soj 
issue  is  attained.      For  in  an  action  judgment   will  be 
•awarded,  not  only  [where  the  &cts  are  confessed  by  die 
parties,  and  the  law  determined  by  the  court,  as  in  die 
case  of  judgment  upon  demurrer ;]  or  [where  the  law  is 
admitted  by  the  parties,  and  the  &ct8  disputed,  as  in  tk 
case  of  judgment  on  a  verdict ;]  but  also  [where  both  the 
iact  and  the  law  arising  thereon  are  admitted  by  the  de- 
fendant, which  is  the  case  on  judgment  by  oon/enum,] 
otherwise  called  judgment  on  cognovit  actionem  ; — and  s 
also  the  case  on  judgment  for  default  of  appearance  to  the 
writ  of  summons  (0 ;  and  of  judgment  for  default  of  plea 
to  the  declaration ;  which  last  is  otherwise  called  judg- 
ment by  nihil  dicit.    And,  lastly,  judgment  will  be  awarded 
[where  the  plaintiff  is  convinced  that  either  the  &ct  or 
law  is  insufficient  to  support   his  action,  and  therefere 
abandons  his  prosecution,  which  is  the  case  of  a  judgment 
upon  a  nonsuit,']  and  also  of  a  judgment  upon  noUe  pro- 
sequi (u).     In  all  these  cases,  however,  the  practical  oomae 

(i)  This  sort  of  judgment  it  re-  Fagan  v,  DawBoo,  4  Man.  ft  0.711; 

cently  introduced  into  personal  ac-  Boyle  0.  Webster,  21  h.  J.  (N.  S.) 

tions  by  the  15  &  16  Vict  (c.  76.  Q.  B.  202.    The  books  of  pnctioe 

(Vide  sup.  p.  589.)  speak  also  of  judgments  tmwmnm 

(11)  As  to  judgment  by  nolie  pro-  h^ormaiua;  (where  the  defendaot't 

$fiqui,  see  3  &  4  Will.  4,  c.  42i  s.  32 ;  attorney  declares  he  has  no  iostnic- 

Bowden   v,  Horne,   7  Bing.  716;  tions  to  say  anythiiig  in  ansirar  10 
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is  80  &r  the  same^  that  the  success&l  party  proceeds^ 
upon  the  matter  being  terminated  in  his  &yoiir^  to  sign 
judgment^  tax  cogts,  and  enter  his  judgment  on  record^  in 
manner  above  described. 

[The  judgment^  though  pronounced  or  awarded  by  the 
judges  J  or  supposed  to  be  so^  where  no.  actual  delivery  of 
it  takes  place,  is,  properly  speaking,  [not  their  determiner 
tion  or  sentence,  but  the  determination  and  sentence  of  the 
law.     It  is  the  conclusion  that  naturally  and  regularly  fol- 
lows from  the  premises  of  law  and  &ct,  which  stand  thus : 
AgaiQst  him  who  hath  rode  over  my  com,  I  may  recover 
damages  by  law ;  but  A.  hath  rode  over  my  com ;  there- 
fore I  shall  recover  damages  against  A.     K'the  major 
proposition  be  denied,  this  is  a  demurrer  in  law ;  if  the 
minor,  it  is  then  an  issue  in  fact ;  but  if  both  be  confessed, 
(or  determined  to  be  right,)  the  conclusion  or  judgment  of 
the  court  cannot  but  follow ;  which  judgment  or  conclusion 
depends  not  therefore  on  the  arbitrary  caprice  of  the  judge, 
but  on  the  settled  and  invariable  principles  of  justice. 
The  judgment,  in  short,  is  the  remedy  prescribed  by  law 
for  the  redress  of  injuries,  and  the  suit  or  action  is  the 
vehicle  or  means  of  administering  it.     What  that  remedy 
may  be,  is  indeed  the  result  of  deliberation  and  study  to 
point  out ;  and  therefore  the  style  of  the  judgment  is,  not 
that  it  is  decreed  or  resolved  by  the  court, — for  then  the 
judgment  might  appear  to  be  their  own ;  but  ^^  it  is  con- 
sidered," cansideratum  est  per  curidmy  that  the  plaintiff  do 
recover  his  damages,  his  debt,  his  possession,  and  the  like ; 
which  implies  that  the  judgment  is  none  of  their  own,  but 
the  act  of  law,  pronounced  and  declared  by  the  court  after 
due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interlocutory 
or  final  Interlocutory  jndgmenta  are  such  as  are  given 
in  the  middle  of  a  cause,  upon  some  plea,  proceeding,  or 
default,  which  is  only  intermediate,  and  does  not  finally 

the  plaintiff;)  and  of  judgments  on      withdraws  his   claim.      But   these 
rttraxitf  where  the  plaintiff  says  he      forms  do  not  now  occur. 
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[determine  or  complete  the  suit.  Of  this  luiture  are  a£ 
judgments  for  the  plaintiff,  npon^  demurrer  to  [jdeei  m 
abatement  of  the  suit  or  action  ;  in  which  it  ia  ccmadend 
by  the  coiul  that  the  defendant  do  an^rwer  oyer,  rejpowita 
ouster ;  that  is,  put  in  a  more  substantial  plea.  It  u  wr 
to  observe  that  the  judgment  here  ^ven  is  not  final,  imk 
merely  interlocutory ;  for  there  are  afterwards  further  pro- 
ceedings to  be  had,  when  the  defendant  hath  pat  in  a  better 
answer. 

But  the  interlocutory  judgments  most  usuaUj  spoken  d, 
are  those  incomplete  judgments  whereby  the  riff  hi  of  tb 
plaintiff  is  indeed  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained ;  which  is  a  matter  doi 
cannot  be  done  without  the  intervention  of  a  jtorj.      Thtf 
can  only  happen  where  the  plaintiff  recovers ;  tar  where 
judgment  is  given  for  the  defendant,  it  is  always  compide 
as  well  as  final]     And  it  happens  where  the  defendsst 
su£brs  judgment  to  go  against  him  by  confessiany  or  for  de- 
fault ojfplea,  in  any  action  brought  for  recovery  of  damages. 
In  such  a  case  as  this,  [the  entry  of  the  judgment  is,  Aai 
the  plaintiff  ought  to  recover  his  damages  (indefinitely);] 
but  because  the  court  know  not  what  damages  the  said 
plaintiff  hath  sustained,  therefore  the  sheriff*  is  commanded 
that,  by  the  oaths  of  twelve  honest  and  lawful  men,  he  in- 
quire into  the  said  damages,  and  that  the  said  inquisition 
be  returned  into  court.     This  process  is  called  a  writ  cf  m- 
qubry  (x) ;  in  the  execution  of  which  the  sheriff  (y),  by  hs 

(jr)  By  1  Will.  4,  c.  7,  a  writ  of  the  judgment.     And  see  Reg.  Geo. 

inquiry  may  be  returnable  whether  Hil.  T.  1863,  (Pr.)  r.  55.    As  to  no- 

in  term  time  or  vacation;    and  by  ticeofinquiry,  see  Reg.  Gen.HiLT. 

8  &  4  Will.  4,  c.  42,  s.  18,  judgment  1858,  (Pr.)  rr.  84—87,  4a 
may  be  signed  and  execution  issue  (y)  There  is  one  can  in  wbidi  a 

forthwith  after  the  return,    unless  writ  of  inquiry  may  be  executed  not 

the   sheriff  certify  that  judgment  before  the  sheriff,  but  the  jadgc  at 

ought  not  to  be  signed  until  de-  nisi  primi:  vis.,  in  an  actum  oo  a 

fondant  shall  have  had  an  oppor*  bondconditioiicdfQr  pcrformsDeeof 

tunity  to  apply  to  the  court  to  set  any  act  other  than  the  payment  of 

aside  the  execution  of  the  writ;  or  money.    See  stat.  8   &  9  WilL  9, 

unless  a  judge  shall  think  fit  to  stay  c.  11 ;  et  sup.  vol.  ii.  p.  109. 
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imderHsheriff^  [sits  as  Judge^  and  tries  by  a  jury, — subject  to 

nearly  the  same  law  and  conditions  as  apply  to  the  trial  by 

jury  at  nisi  prius, — what  damages  the  plaintiff  hath  really 

sustained;  and  when  theiir  verdict  is  given,  which  must 

assess  same  damages,  the  sheriff  returns  the  inquisition, 

which  is  entered  upon  the  roll,  in  maimer  of  a  postea, — 

and  thereupon  it  is  considered  that  the  plaintiff  do  recover 

the  exact  sum  of  the  damages  so  assessed.]      In  like 

manner,  when  a  demurrer  is  determined  for  the  plaintiff, 

in  an  action  wherein  damages  are  recovered,  the  judgment 

is  entered  in  the  same  interlocutory  form,  and  is  followed 

by  a  like  writ  of  inquiry.     But  in  many  cases,  though  the 

action  is  brought  in  point  of  form  for  damages,  (or  sounds 

in  damages,  according  to  the  technical  term,)  yet  the 

amount  recoverable  by  the   plaintiff  is    substantially  a 

matter  of  mere  calculation,  and  one  therefore  upon  which 

a  jury  would  have  no  discretion  to  exercise.     And  in  all 

such  cases — whether  the  judgment  be  by  confession,  de- 

&ult  or  on  demurrer — ^the  course  is  not  to  issue  any  writ 

of  inquiry,  but  to  apply  for  an  order  of  the  court  or  a 

judge,  that  the  amount  which  the  plaintiff  is  entitled  to 

recover,  be  ascertained  by  one  of  the  masters  of  the 

court  (z). 

[i^na/ judgments  are  such  as  at  once  put  an  end  to  the 
action,]  by  the  immediate  award  of  the  sum  of  money  or 
specific  thing  due  to  the  plaintiff,  or  of  the  discharge  of 
the  defendant  fi:om  the  action,  as  the  case  may  be.  This 
kind  of  judgment  takes  place  in  whatever  manner  the  suit 
is  determined,  whether  it  be  on  demurrer,  verdict,  confes- 
sion, de&ult  of  appearance,  de&ult  of  plea,  nonsuit,  or 
nolle  prosequL  But  this  distinction  is  always  to  be  under- 
stoody  with  respect  to  cases  where  there  has  been  no  ver- 
dict,— that  if  the  action  be  for  recovery  of  damages,  the 
final  judgment  is  always  preceded  by  an  interlocutory 
judgment  and  writ  of  inquiry^  or  reference  to  the  master 

(s)  Iff  &  16  Vict.  c.  76, 1. 94.  See  Reg.  Geo.  HiL  T.  18ff3,  (Pr.)  nr.  171 
-173w 
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thereon^  to  ascertain  the  amount  of  those  damages ;  but  if 
the  action  be  for  recovery  of  a  debt  or  liquidated  sum  d 
money,  then  the  judgment  is  final  in  the  first  instance  (a  )l 
And  we  may  remark  here,  that  final  judgments  in  the  first 
instance,  as  upon  confession  or  default  of  plea,  are  often 
agreed  upon  before  an  action  is  btt>u^ht,  and  oonstitute  a 
very  usual  form  of  security  for  money ;  the  course  b^n^ 
[for  the  debtor  to  execute  a  warrant  of  attorney  to  some 
attorney  named  by  the  creditor,]  empowering  him  to  suAr 
a  judgment  to  pass  against  the  debtor  in  one  of  the  aborc 
forms,  [in  an  action  of  debt  to  be  brought  by  the  creditor 
against  the  debtor  for  the  specific  sum  due;  though  this 
practice  is  subject  to  several  restrictive  r^^xilations  fer  the 
prevention  of  firaud  or  oppression  (&).] 

As  to  the  form  in  which  final  judgment  is  entei^ed.  K 
the  judgment  be  for  the  plaintiff  on  any  issue  in  fact,  or 
on  an  issue  in  law  arising  on  a  plea  in  bar,  the  form  is 
that  he  do  recover,  quad  recuperet,  the  debt  or  damages, — 
on  an  issue  in  law  arising  on  a  dilatory  plea,  that  the 
defendant  answer  over,  respondeat  ouster.  On  a  judg- 
ment for  the  defendant  on  a  declaration  or  on  a  plea  in 
bar,  the  form  is,  that  the  plaintiff  take  nothing  by  his  writ, 

(a)  See  15  &  16  Vict  c  76, 8. 9S.  him  of  the  nature  and  effect  of  tbe 

(6)  The  instrument  given,  is  either  instrument  before  the  same  iseie- 

tLwarrantqf  attorney,  ti  cognovit  acti'  cuted;    which  attorney  shall   sub- 

enem  or  a  content  to  a  judge* t  order  scribe  his  name  as  a  witness  to  the 

for  judgment  against  the  defendant.  ,  due  execution,  and  diereby  declare 

The  chief  difference  between  them  himself  to  be  attorney  for  the  party, 

is,  that  the  two  latter  are  given  in  the  and  state  that  he  subscribes  as  such 

course  of  an  action  already  com-  attorney.  (And  see  Reg.  Gen.  H.T. 

menced.     The  regulations  referred  186S,  Pr.  rr.  25 — ^27;    Lush's  Pr. 

to  in  the  text,  are  chiefly  conUined  pp.  610 — 628.)   As  to  the  efifect  al- 

in  1  &  2  Vict.  c.  110,  ss.  9,  10;  lowed  to  judgmenU  on  wanants  of 

which    enact   tliat    no    warrant    rf  attorney  in  cases  of  hamkrupte^,  see 

attorney    or    cognowU   shall    be    of  6 &7  Vict  c  66,  and  12 fr  13  Vict, 

any  force  unless  there  be  present  c.  106,  ss.  188, 185, 186.    And  ss  to 

some  attorney  of  one  of  the  superior  the  effect  in  cases  of  bankruptcy,  of  a 

courts  on  behalf  of  the  person  giving  content  order,  see  sect.   187  of  the 

it,  expressly  named  by  him,  and  Act  last  mentioned,  and  Dimmock 

attending  at  his  request,  to  inform  o.  Bowley,  2  C.  B.  (N.  S.)  542. 
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nil  capiat  per  breve^  and  that  the  defendant  may  go  thereof 
^thout  a  day,  eat  inde  dne  die^  (i.  e.  without  any  further 
continuance  or  adjoumm*ent,) — and  on  an  issue  arising  on 
a  dilatory  plea,  that  the  plaintiff's  writ  be  quashed  (c). 

At  common  law,  all  judgments  had  relation  to  the  first 
day  of  the  Term  in  which  they  were  signed,  though  in 
point  of  &ct  not  signed  tiQ  afterwards  (cf);  the  Term  being 
cons.dered,  for  this  and  some  other  purposes,  as  consisting 
but  of  one  day.     But  by  the  present  rules  of  practice,  all 
judgments,  whether  interlocutory  or  final,  shall  be  entered 
of  record,  of  the  day  of  the  month  and  year,  whether  in 
Term  or  Vacation,  when  signed,  and  shall  not  have  rela- 
tion to  any  other  day;  provided  however,  that  it  shall  be 
competent  for  the  court  or  a  judge  to  order  a  judgment  to 
be  entered  nunc  pro  tunc  («). 

By  1  &  2  Vict*  c  110(/),  execution  may  issue  upon 
judgments  (g)  in  the  superior  courts  against  all  lands,  tene- 


(e)  Form«r]y,  in  the  case  of  a 
Judgment  for  the  plaintiff,  these 
words  were  added,  ''  and  that  the 
''  defendant  be  amerced  for  his  wil- 
*'  ful  delay  of  justice ;"  and  in  the 
case  of  judgment  for  the  defendant, 
on  a  plea  in  bar,  that  the  plaintiff 
*'  be  also  amerced  for  his  false  claim," 
ftro  faho  clamore  tuo»  The  amerce- 
ment in  either  case  has  long  been 
merely  nominal,  and  is  not  now  in- 
serted in  the  judgment.  It  was  also 
formerly  adjudged  in  certain  cases, 
that  the  defendant  be  taken  up,  eapi" 
atur,  till  he  pay  a  fine  to  the  Crown, 
for  hii  falsehood  or  the  like.  This  is 
DOW  abolished,  in  some  actions,  by  5 
W.  &  M.  c.  12,  and,  in  all,  disused. 

{d)  Jeffreson  «.  Morton,  2  Saund. 
by  Wms.  8  k. 

(e)  Reg.  Gen.  18M,  (Pr.)  r.  56. 
As  to  judgment  nunc  pro  tune,  see 
Milei «.  Williams,  9  Q.  B.  47 ;  Fish- 
mongers' Company  v.  Robertson,  3 


C.  B.  970;  Freeman  v.Tranah,  12 
C.  B.  406;  Heathcota  «.  Wing,  11 
Exch.  S55 ;  Moor  v.  Roberts,  S  C.  B. 
(N.  S. )  844.  The  rule  of  court  above 
mentioned  is  a  re-enactment  of  one 
to  the  same  effect  made  in  the  reign 
of  WiU.  4 ;  and  even  as  early  as  the 
time  of  Charles  the  second  it  had 
been  provided  in  favour  of  purchasers 
bend  fide  for  valuable  consideration, 
that,  as  agtunst  twh  |wrcAa«<r«,  judg- 
ments shall,  in  consideration  of  law, 
bind  the  lands  of  the  debtor  only  from 
such  time  as  they  shall  be  signed, 
and  shall  not  relate  to  the  first  day  of 
the  term,  29  Car.  2,  c.  3.  ss.  13—15. 

(/)  Amended  by  2  &  8  Vict.  c. 
II ;  3  &  4  Vict.  C.82  ;  18  &  19  Vict, 
c.  15 ;  22  &  23  Vict.  c.  35,  s.  22. 

(g)  By  1  &2Vict.c.  110,  s.  18, 
the  same  effect  belongs  to  rules  of 
court  at  common  law  and  decrees 
and  orders  in  equity,  &C.,  for  pay- 
ment of  money,  as  to  Judgmentt. 
u  u  7 
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mentSy  and  hereditaments,  of  which  the  judgment  debtor 
himself^  or  any  person  in  trust  for  him,  shall  have  be^i 
seised  or  possessed ;  or  over  which  he  shall  have  anj  die* 
posing  power,  exercisable  without  the  assent  of  any  other 
person,  for  his  own  benefit ;  at  the  time  when  the  judgment 
is  entered  up,  or  at  any  time  afterwards  (i).  A  judgment 
also,  by  the  same  Act,  operates  as  a  charge  in  equity  upon 
all  lands,  tenements,  and  hereditaments,  of  or  to  which  the 
judgment  debtor  at  the  time  of  entering  up  the  judgment, 
or  at  any  time  afterwards,  is  seised,  possessed  or  entitled 
for  any  estate  or  interest  whatever  at  law  or  in  equity,  or 
over  which  he  has  any  disposing  power  as  aforesaid ;  and 
is  binding  as  against  him  and  all  persons  claiming  under 
him,  after  the  judgment,  and  as  against  the  issue  of  his 
body  and  all  whom  he  might  without  the  assent  of  any 
other  person  cut  off  and  debar  from  any  remainder  or  re- 
version {k).  But  aQ  that  is  above  said  as  to  the  operation  of 
judgments,  is  subject  to  the  following  important  provisions. 
First,  it  is  enacted  by  1  &  2  Vict  c  110,  s.  19,  and  2  &  3 
Vict,  ell,  that  as  regards  all  purchasers,  mortgagees^  and 
creditors,  no  judgment  shall  by  virtue  of  the  first  of  these 
Acts  affect  lands,  tenements,  or  hereditaments,  until  it  be 
registered  with  the  Senior  Master  of  the  Common  Pleas, 
which  registration  must  also  be  renewed  every  five  years. 
Secondly,  it  is  now  provided  by  23  &  24  Vict  c  38, 
8.  1,  that  as  regards  a  bond  fide  purchaser  for  valuable 
consideration,  or  a  mortgagee,  no  judgment  to  be  there- 

(0  1  &  2  Vict.  c.  110,  ■.  11.  A  Aroma  judgment  of  part  of  any  here- 
judgmentagainic  a  mortgagee  would  ditaraents  charged  therewith,  shall 
formerly  bind  the  land  mortgaged,  not  affect  the  validity  of  the  judg- 
even  though  the  mortgage  was  paid  ment  as  to  the  hereditaments  re- 
off  and  the  land  actually  conveyed  to  maining  unreleased,  or  as  to  any 
a  purchaser  or  another  mortgagee;  other  property  not  specifically  re- 
but it  is  now  provided  by  18  &  19  leased;  without  prejudice,  neverthe- 
Vict  c.  15,  a.  1 1,  that  this  shall  no  less,  to  the  right  of  all  persona  in- 
longer  be  the  case  as  to  future  trans-  terested  in  the  hereditaments  or  pro- 
actions,  perty  remaining  unreleased,  and  not 

(ft)  1  &  2  Vict.  c.  110,  s.  IS.    By  concurring  in  or  confirming  the  re- 

22  &  23  Vict.  c.  35,  s.  1 1,  the  release  lease. 
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.         after  entered  up  shall  affect  any  land  unless  a  writ  or  other 
J         due  processi  of  execution  shall  have  been  issued  and  regis- 
tered with  such  officer  as  just  mentioned  (referring  to  the 
antecedent  registration  of  the  judgment  itself)  before  the 
^         execution  of  the  conveyance  or  mortgage,  and  the  pay- 
ment of  the  purchase  or  mortgage  money ;  nor  unless  the 
execution  or  process  be  put  in  force  within  three  calendar 
months  from  the  time  of  registration.     Wjth  respect  to 
goods  and  chattels ,  the  operation  of  a  judgment  is  different. 
These  are  bound  as  between  the  parties,  from  the  date  or 
^  teste  of  the  writ  of  execution — but  as  against  purchasers^ 

are  bound  (generally  speaking)  only  from  the  time  of 
'  actual  seizure  under  the  execution  (Z). 

Moreover,  by  1  &  2  Vict.  c.  110,  s.  17,  it  is  provided, 

that  every  judgment  debt  shall  carry  interest,  at  the  rate 

of  4/.  per  cent,  per  annum,  from  the  time  of  entering  up 

I  the  judgment,  until  the  same  shall  be  satisfied,  and  such 

(  interest  may  be  levied  under  a  writ  of  execution  on  such 

t  judgment  (tn), 

[Thus  much  for  judgments,  to  which  costs  are  a  neces- 
sary appendage ; — ^it  being  now  as  well  the  maxim  of  ours, 
as  of  the  civil  law,  that  *^  victus  victori  in  expensis  condemn 
nandus  esf^  (»),  though  the  common  law  did  not  allow 
any.]  They  are  accordingly  taxed  (as  ahready  remarked) 
at  the  same  time  that  the  judgment  is  signed,  and  always 
form  part  of  its  aggregate  amount  (o).     But  the  law  of 

(/)  The  law  ob  this  sabject  is  cases  of  yezatiooB  proceeding,  in 

morepaiticularly  stated, sup.  Tol.  II.  which  the  legislature  had  formerly 

pp.  5),  52.  provided,   that  the   party  in  fault 

(m)  See  Newton  v.  Grand  Junction  should  be  punished  by  the  payment 

Railway  Company,  16  Mee.  &  W.  to  his  adversary  of  i/oici/e,  or  (some- 

189.  times)  trebU  costs.    But  by  5  &  6 

(n)  Cod.  3,  1,  IS.  Vict.  c.  97,  all  such  provisions  are 

(o)  As  to  taxing  costs,  see  7  Will.  now  repealed ;    and  it  is  enacted, 

4  &  1  Vict.  c.  30,  s.  28 ;  6  &  7  VicL  that  the  adversary  shall  be  entitled 

c  78,  ss.  87 — 43 ;  Reg.  Gen.  Hil.  T.  only  to  a  full  and  reasonable  indem- 

1858,(Pr.)rr.  59—62,  and  Directions  nity,  to  be   taxed   by   the  proper 

to  the  Masters  of  the  Court  issued  in  officer;  which  taxation  shall,  as  in 

the  same  Term.    There  are  many  ordinary  cases,  be  subject  to  review. 
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C50ur8e(7).  And  by  23  &  24  Vict,  c  126,  s.  34(r),tk 
plaintiff  in  any  action  in  a  superior  court  for  an  aD^ 
wrong,  who  recovers  by  the  verdict  of  a  jury  less  dan  5i 
will  have  no  costs, — ^if  the  judge  certifies  that  the  artas 
was  not  really  brought  to  try  a  right,  besides  the  mae 
right  to  recover  damages ;  and  that  the  trespass  or  grienace 
sued  for  was  not  wilful  and  malicious,  and  that  tiie  actea 
was  not  fit  to  be  brought  (*).  Moreover,  if  a  plantf 
instead  of  taking  out  execution  upon  a  judgment  k 
has  recovered,  bring  an  action  thereon,  he  shall,  by  43 
Geo.  III.  c.  46,  s.  4,  recover  no  costs  of  suit,  except  tk 
court  or  a  judge  shall  otherwise  order.  Nor  are  anr  w^ 
allowed  in  a  penal  action,  to  a  plaintiff  suing  as  a  coronMi 
informer,  unless  they  are  expressly  given  by  the  staw» 
on  whidi  he  sues:  for  as  the  action  itself  creates  Aerigk^ 
he  has  no  claim  to  damages;  and  by  the  general mfeer 
law,  where  there  are  no  damages,  there  can  be  no  costs  ^^^ 
After  judgment, — ^unless  the  party  condemned  teies 
some  course  to  be  relieved  fix>m  its  effect,  he  will  oefflJ- 
mediately  liable  to  execution.  Such  relief  (u)  he  mj  * 
tain,  where  there  is  ground  for  it,  by — 

{q)  Vide  aup.  p.  S98.  error,  Blackstonc  (toI.  Hi.  PP^ 

(r)  Other  provisions,  depriving  the  405 )  speaks  of  a  writ  w  » 

plaintiff  of  his  costs^in  certain  cases  writ  of  deceit^  and  *  '^^       ^^ 

where  the  amount  recovered  is  less  querela.     But  the  two  fire^ 

than  40«.,  have  heen  made  hy  various  are  now  abolished,  and  «« 

statutes.    See  48  Eliz.  c.  6,  s.  2 ;  be  said  to  be  nearly  obsolete.  ^ 

21  Jac.  1,  c,  16,  s.  6;  3  &  4  Vict.  writ  of  attaint  we  hsw  ^***gjj 

c.  24;  4  &  5  Vict.  c.  28.     But  the  occasion  to  notice,  vide  wp.  P-  J 

importance  of  these,  is  now  some-  n.  (c).     The  writ  of  deceit 

what  diminished,  by  the  introduction  action  brought  in  the  Comffl 

of  the  general  enactments  referred  to  reverse  a  judg^en'     Ijiaaaa 

to  in  the  text  any  real  action,  by  fraud  or  col ^^ 

(»)  It  is  to  be  observed,  that  this  between  the  parties,  to  the  pwj  ^^ 

provision  has  been  decided  not  to  of  a  right  of  a  third  person, 

apply  to  the  action  of  detinue.  .  See  abolished  by  3  &  ^  ^''''  ^!  ^'^j 

Danby  t».  Lamb,  81  L.  J.,  C.  P.  17.  s.  S6.    The  audUa  q^^  ^^  .^ 

(0  College  of  Physicians  v.  Har-  that  lies  for  the  defeod'^'  '^^^^ 

rison,  9  B.  &  C.  524.  whom  judgment  is  gifen."*"  ^ 

{u)   Besides    the    proceeding  in  is  therefore  in  danger  of  ex 
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V.  Proceedings  in  error  (x).  Error  lies  [for  some  sup- 
posed mistake  in  the  proceedings  in  a  court  of  record ;  for 
to  amend  errors  in  a  base  court,  not  of  record,  a  writ  of 
Jalse  judgment  lies  (y).]  Error  lies  either  upon  matter  of 
Jact  or  matter  of  law.  The  errors  in  fact  which  may  give 
rise  to  a  proceeding  of  this  kind  are  not  numerous,  but 
among  them  are  the  following : — ^that  the  defendant,  being 
an  infimt,  appeared  by  attorney,  and  not  by  guardian  {z) ; 
or  that  the  plaintiff  or  defendant  was  a  married  woman 
-when  the  suit  commenced  (a).  But  the  most  usual  species 
of  the  proceeding  by  way  of  error,  is  that  which  is  founded 
upon  some  supposed  mistake  of  lawy  apparent  on  the  &ce 
of  the  record  (6), — such  as  might  have  formed  a  sufEcient 


or  is  perhaps  acttrally  in  execution, 
— but  who  is  entitled  to  be  relieved 
upon  some  matter  of  discharge  which 
has  happened  since  the  judgment ; 
as  if  the  plaintiff  has  given  him  a 
general  release,  or  if  he  has  paid  the 
debt  to  the  plaintiff.  It  is  a  writ 
directed  to  the  court  in  which  the 
judgment  is  recovered,  stating  that 
the  complaint  of  the  defendant  has 
been  heard,  audita  querela  drfen- 
dentisi  and  then  setting  forth  the 
matter  of  complaint,  and  enjoining 
the  court  to  call  the  parties  before 
them,  and  cause  justice  to  be  done. 
But  the  indulgence  now  shown  by 
the  courts  in  granting  relief  upon 
motion,  has  almost  superseded  the 
remedy  by  audita  querela,  (See  2 
Saund.  137  e.)  And  by  Reg.  Gen. 
Hil.  T.  1858,  (Pr.)  r.  79,  no  writ 
of  audita  querela  shall  be  allowed, 
unless  by  rule  of  court  or  order  of 
a  judge. 

(«)  These  proceedings  formerly 
began  by  a  writ  of  error,  sued  out  of 
the  common  law  side  of  the  Court  of 
Chancery,  addressed  to  the  chief  jus- 
tice of  the  court  below  in  which  the 
judgment  was  given,  and  comniand- 

X 


ing  him  to  send  a  transcript  of  the 
record  to  the  Court  of  Error.  But 
now,  by  15  &  16  Vict.  c.  76.  s.  14-8. 
this  writ  is,  in  almost  every  case, 
(see  Arding  v.  Holmer,  26  L.  J., 
Exch.  72,) dispensed  with;  and  the 
proceedings  begin  with  the  memo- 
randum hereafter  described. 

(y)  As  to  the  writ  of  false  Judg- 
ment, see  Overton  o.  Swettenham,  3 
Bing.  N.C.  786  {  Crooks  v.  Longden, 
5  Bing.  N.  C.  410. 

(«)  Bird  V.  Pegg,  5  B.&  Aid.  418. 

(a)  King  v.  Jones,  Ld.  Raym. 
1525. 

(6)  Error  may  now  also,  as  we 
have  seen,  sup.  p.  652,  be  brought 
upon  a  special  case  ;  though  that  is 
not  matter  of  record ;  and  we  have 
also  noticed,  sup.  p.  656,  n.,  an 
analogous  proceeding  (introduced  by 
17  &  18  Vict.  c.  125,  ss.  34,  35,  36, 
and  called,  by  that  Act,  an  Appeal) 
which  may  be  instituted  before  the 
Court  of  Error,  in  reference  to  any 
decision  of  the  court  below,  upon  a 
motion  for  a  new  trial,  where  it  is 
moved  as  on  a  ruling  contrary  to  law, 
— or  on  a  motion  for  leave  to  enter 
a  verdict,  or  for  leave  to  enter  a 

x2 
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ground^  at  the  proper  time,  for  a  motion  in  arrest  of  judg- 
ment, or  a  motion  for  a  judgment  non  obstante  vere- 
dido  (c). 

Formerly  the  suitors  were  much  perplexed  by  proceed- 
ings ID  error  instituted  [upon  very  slight  and  trivial 
grounds,  as  mis-spellings,  and  other  mistakes  of  the  clerk&] 
For  these  m  general  were  held  sufficient,  unless  amended, 
to  vitiate  the  proceedings,  even  after  judgment:  and  were  at 
the  same  time  incapable  of  amendment,  after  judgment  was 
actually  recorded,  unless  within  the  very  Term  in  which 
the  act  so  recorded  was  done ;  for  during  the  term  the 
record  was  [held  to  be  in  the  breast  of  the  court,  but  after- 
wards it  admitted  of  no  alteration  (^.]  But  this  strict- 
ness has  been  relaxed  by  many  modem  statutes ;  and  it  is 
now  provided,  that  no  judgment  shall  be  reversed  for  any 
imperfection,  omission,  or  defect  of  form  (e).  And,  fur- 
ther, that  the  superior  courts,  or  any  judge  thereof,  or  any 
judge  sittmg  at  nisi  priusy  shall  at  all  times  make  aU  such 
amendments  as  may  be  necessary  for  the  purpose  of  deter- 
mining, in  the  existing  smt,  the  real  question  in  contro- 
versy ;  and  may  do  this,  either  with  or  without  costs,  and 
upon  such  terms  as  to  the  court  or  judge  may  seem  fit  (/). 

nonsuit;   though  such   motion  and  {e)  15  k  16  Vict.  c.  76,  s.  60. 

decision  never  appear  upon  record.  Such  defects  were,  even  before  this 

(See  also  23  &  24  Vict.  c.   126,  enactment,  for  the  most  part  cured 

ss.  4—11, 42.)  after  judgment,  by  the  statutes  of 

(e)  Vide  sup.  pp.  659, 660.  jeofail  and  amendment  before  roen- 

{d)  Blackstone  (vol.  iii.  pp.  408,  tioned:  vide  sup.  p.  660. 
411,)  attributes  this  strictness  partly  (/)  15  &  16  Vict  c.  76,  s.  222 ; 

to  a  **  narrowness  of  thinking,"  on  17   &  18   Vict.  c.  125,  s.  96;    25 

the  part  of  the  judges,  and  partly  to  &  24  Vict.  c.  126,  s.  36.    Even  be- 

a   "real  shallowness,   but  affected  fore  these  provisions,  amendments 

timidity,"  engendered  by  some  se-  had  latterly  been  often  allowed  in 

verity  shown  in  the  reigns  of  Edward  case  of  material  mistake,  upon  con- 

the  first  and  Edward  the  third,  with  dition  of  paying  costs ;  and  this, 

regard  to    the  offence  of  surrep-  though   the  application  to  amend 

titiously  erasing  and  altering  re-  had  not  been  made  until  after  the 

cords, — ^particularly  the  inflicting  of  judgment  had  been  recorded,  and 

rigorous  forfeitures  and  punishments  the  Term  had  passed,  or  even  after 

on  most  of  the  judges,  for  alleged  error  brought.    (See  Richardson  v. 

malpractices  in  this  particular.  Mellish,  1  Clark  k  Fin.  224.) 
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It  is  also  now  enacted,  that  no  judgment  shall  be  reversed 
for  any  error,  unless  the  proceeding  for  the  purpose  be 
commenced  and  prosecuted  with  effect,  within  six  years 
after  such  judgment  is  signed  or  entered  of  record,  or 
within  six  years  after  the  removal  of  any  disability  under 
which  the  party  aggrieved  may  have  laboured,  at  the  time 
his  title  to  bring  error  accrued  (g).  And  further,  that  exe- 
cution shall  not  be  stayed  by  proceedings  in  error,  brought 
by  the  defendant  in  the  action,  on  any  judgment,  without 
the  special  order  of  the  court  or  a  judge, — unless  such 
defendant  enters  into  a  recognizance,  with  sufficient  sure- 
ties, in  double  the  sum  adjudged  to  be  recovered,  to  prose- 
cute the  proceedings  in  error  with  effect,  and  also  to  pay 
all  money  and  costs  which  may  ultimately  become  due 
from  him,  either  on  the  judgment  itself,  or  the  proceedings 
for  its  reversal  (A).  But  until  default  is  made  in  entering 
into  such  recognizance,  proceedings  in  error  are  generally 
a  stay  of  execution  (i). 

As  to  the  course  of  proceeding  in  error.  Supposing  the 
error  to  be  in  fact^  the  party  aggrieved,  (i.  e.  the  plaintiff 
in  error,)  begins  by  delivering,  to  one  of  the  masters  of  the 
court  in  which  the  judgment  has  been  given,  a  memoran- 
dum  in  a  prescribed  form,  alleging  that  there  is  error  in 
&ct  in  the  proceedings ;  and  this  is  accompanied  by  an 
affidavit  of  the  matter  of  fiict  referred  to  (A).  This  is  fol- 
lowed by  an  assignment  of  error  (/);  which  is  analogous  to 
a  declaration ;  and  is  met  by  a  plea  on  the  part  of  the 
defendant  in  error ;  and  the  parties  may  thus  be  conducted 
to  an  issue  in  law  or  in  fact,  upon  which  judgment  of 

(g)  15  &  16  Vict  c.  76.  B.  146.  (k)  15  &  16  Vict.  c.  76,  s.  158.  See 
(A)  15  &  16  Vict.  c.  76,  ■.  151.  Arding  v.  Holmer,  26  L.  J.  (Excli.) 
Vide  sup.  pp.  591,  592.  By  22  Vict.  72;  where  it  was  held  that  to  re- 
el 6,  s.  5,  the  provisions  contained  Vc-rse  an  outlawry,  for  error  in  fact, 
in4  W.  &  M.c.4,as  to  taking  tpecial  a  writ  of  error  must  still  be  used, 
bail,  are  extended  to  bail  in  error.  according  to  the  practice  antecedent 

(1)  See  15  &  16  Vict  c.  76,  es.  to  this  statute. 
150,  158 ;  Semple  v.  Turner,  6  Mee.  (/)  See  Reg.  Gen.  Hil.  T.  1858, 

&  W.  152.  (Pr.)rr.  64-66. 
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affirmance  or  reversal  will  follow.     So  that  redress  narbc 
thus  obtained  in  the  same  court  by  which  the  erroneoiB 
judgment  was  given  (to).     For  the  matter  of  fitct  asagisJ 
for  error,  not  being  apparent  on  the  fiice  of  the  proceed- 
ings, there  has  in  reality  been  no  error,  so  &r  as  its  jodgs 
are  concerned ;  and  the  correction  of  the  record  is  tberefcre 
left,  without  impropriety,  to  fAem.     In  the  more  importait 
and  ordinary  case  of  error  in   iaw,  the  course  is  so  fir 
similar,  that  it  begins  with  delivering'  to  the  master  of  tk 
court,  a  memorandum,  (but  in  this  case  without  afflfant) 
alleging  that  there  is  error  in  law.      If  the  defendant  ii 
error  intends  to  rely  on  the  proceeding  being  barred  br 
lapse  of  time,  or  release  of  errors,  or  other  like  matter  of 
fact,  he  is  then  to  give  the  plaintiff  in  error  notice  io  assgn 
error ;  and  the  assignment  may  lead  to  an  issue  in  law  or 
in  feet,  as  in  the  case  before  supposed  («).     Butothemse, 
the  plaintiff  in  error  proceeds,  after  delivering  the  memo- 
randum, to  enter  on  the  judgment  roll  a  mere  suggesfu^i 
(in  a  prescribed  form,)  to  the  effect  that  error  is  alleged  ^ 
the  one  party,  and  denied  by  the  other ;  and  the  caose  is 
then  set  down  for  argument  in  the  Court  of  Excbegne' 
Chamber  ((?),  in  which  resides  the  immediate  jurisdiction 
of  correcting  the  errors  in  law  of  any  of  the  three  saperiof 
courts  (p).  And  the  master  of  the  court  whose  proceedings 
are  alleged  to  be  erroneous,  having  brought  the  judgmeo* 

(m)  Casteldine  p.  Mundy,  4  B.  &  Error  from  them ;  that  it  iWI  ^ 

Ad.  90.     In  this  cage,  however,  it  sufficient  to  transmit  to  the  Qa«»" 

was  held  that,  in  error  in  fact  on  a  Bench  a   transcripf  of  tbe  rectn 

judgment  in    the    Common  Pleas,  below;  and  that  the  judgment  of  th« 

the  proceedings  might  be  had  either  Queen's  Bench  thereon  shtS  becer- 

in    that  Court  or   in  the  Queen's  tified  by  one  of  the  rowten,  vA 

Bench.  entered  on  the  original  record  ^ 

(»)  15  &  16  Vict.  c.  76,  8.  182.  low;   but  subject  to  the  right  of 

(o)  See  Reg.  Gen.  Hil.  T.  1853,  cither  party  to  bring  error  on  that 

(Pr.)  rr.  67.  68.  judgment,    according  to  the  sswe 

{p)  Vide  sup.  p.  428.     As  to  the  course  of  proceeding  as  «  ^^^ 

courts  of  common  law  of  the  eountiei  brought  in  the  Queen's  Bench  iW 

palatine,  it  is  provided  by  15  &  16  (s.  233).    And  see  17  &  ^^  ^^^ 

Vict.  c.  76,  s.  233,  that  the  Court  of  c.  125,  s.  102.  and  23  &  2*  Vict 

Queen's  Bench  shall  be  tiie  Court  of  c.  126,  s.  4'2. 
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roll  into  the  Exchequer  Chamber  (j),  that  court  reviews 
"the   proceedings,  and  gives  such  judgment  thereon  as  it 
tliinks  fit ;  and  this  judgment  is  entered  accordingly  on 
the  roll  (r).      If  the  original  judgment  be  affirmed,  the 
successfiil  party  is  entitled  to  the  costs  incurred  by  the 
proceedings  in  error  {s) ;  but  if  the  judgment  be  reversed, 
no  such  costs  are  allowed  (^).     In  the  case  last  supposed, 
however,  a  writ  of  restitution  will  be  awarded  if  necessary, 
by  the  court  in  which  the  original  judgment  was  given,  to 
enable  the  defendant  there,  to  recover  whatever  has  been 
taken  fi:om  him  under  that  judgment  (tt) ;  or  the  court  will 
grant  that  relief  in  a  more  summary  way,  and  by  its  mere 
rule  or  order.     The  proceedings  are  for  the  present,  there- 
fore, thus  brought  to  a  termination  (or).     The  unsuccessfiil 
party  however  may  still,  if  he  thinks  proper,  resort  to  an 
ulterior  appeal,  by  way  of  error,  to  the  House  of  Lords ; 
the  course  of  proceeding  upon  which  is,  in  a  general  point 
of  view,  the  same  as  in  the  Exchequer  Chamber  (^).     But 
by  the  practice  of  that  House,  each  party,  before  the 
hearing,  prepares  and  delivers  for  distribution  among  the 
Lords,  a  printed  statement  of  his  case ;  which  is  signed 
by  the  counsel  who  attended  the  hearing  below,  or  who 
are  to  attend  the  hearing  in  the  House  of  Lords  (z). 

VI.  If  the  regular  judgment  of  the  court,  after  the  de- 

{q)  See  Gre^ry  v.  Cotterell,  5  (or)  Various  provisions  are  con- 
Ell.  &  B1.  584.  tained  in  the  15  &  16  Vict  c.  76.  to 

(r)  15  &  16  Vict.  c.  76,  ss.  155 —  prevent  proceedings  in  error  from 

157.    See  Lane  o.  Hooper,  8  £11.  &  abating  from  death  or  marriage  of 

Bl.  781.  parties  (ss.  161—167). 

(0  See  8  Hen.  7,  c.  10;  18  Car.  2,  (y)  See  15  &  16  Vict,  c  76,  s. 

8t.  2,  c.  2,  s.  10;  8  &  9  Will.  8,  155. 

c.  11,  s.  2;  17  &  18  Vict.  c.  125,  («)  It  may  be  noticed  that  where 

s.  43.      As  to  taxing  the  costs  of  the  judges   are  equally  divided  in 

error,  see  Reg.  Gen.  Hil.  T.  1853,  opinion,  judgment  goes  fonie/wJaii* 

(Pr.)r.  69,  (Pl.)r.  25.  in  error.    This  is  the  rule  of  the 

(0  See  Fisher  v.  Bridges,  3  Ell.  House  of  Lords  (see  Tlie  Queen  v. 

&  Bl.  642.  Millis,  10  CI.  &  Fin.  584),  and  it  is 

(u)  15  &  16  Vict.  c.  76,  s.  155.  the  same  in  the  other  CourU  of  Error. 
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cision  of  the  suit,  be  nof  suspended  or  reversed  by  one  or 
other  of  the  methods  mentioned  in  this  chapter,  the  next 
and  last  step  is  the  execution  of  that  judgment,  or   putting 
the  sentence  of  the  law  in  force.      This  is  performed  by 
different  writs  of  execution  (a),  according  to  the  nature  of 
the  action  and  of  the  judgment  which  is  recovered.     In 
the  ordinary  actions,  to  which  our  attention  is  at  present 
immediately  directed,  the  judgment  is  in  general  for  reco- 
very of  money  only,  (either  by  way  of  debt  or  damages,) 
and  not  for  the  recovery  of  any  specific  chattel ;  — there 
being,  however,  an  exception  to  this  in  the  case  of  detinue, 
in  which  the  judgment  is  for  recovery  of  the  goods  them- 
selves which  are   detained,   or  the  value  thereof,    with 
damages  and  costs.      And  in  detinue,  there  is  accordingly 
a  special  writ  of  execution,  called  [a  distringaSy  to  compel 
the  defendant  to  deliver  the  goods  by  repeated  distresses 
of  his  chattels  (6),  or  else  a  scire  facias  against  any  third 

for  more  than  a  year  from  the  testet 
but  may  from  time  to  time  be  re- 
newed. (See  also  17  &  18  Vict,  c 
125, 8.  9*.)  Also,  by  Reg.  Geiu  Hil. 
T.  185S,(Pr.)r.  70,  &c.,  it  is  ordered 
that  it  shall  not  be  necessary  before 
issuing  execution,  to  enter  the  pro- 
ceedings on  any  roll,  but  that  none 
shall  be  issued  until  the  judgment 
paper,  po«fea,  or  inquisition,  has  been 
seen  by  the  proper  officer.  And  in 
the  same  Rules,  and  in  the  schedule 
thereto  attached,  there  are  various 
other  provisions  asio  writs  of  execu- 
tion. It  may  be  remarked,  too,  in 
reference  to  all  these  writs,  that  they 
are  incapable  of  being  executed  on  a 
Sunday,  (Arch.  Pr.  by  Chitty,  648, 
8th  ed.)  As  to  the  effect  of  a  writ 
of  execution  on  f^ood%  purchcued  from 
the  execution  debtor,  vide  sup.  vol  ii* 
pp.  60,  61. 

(6)  1  Roll.  Ab.  737;  Rast  Ent 
215. 


(a)  As  to  all  writs  of  execution,  it 
is  provided  by  3  &  4  Will.  4,  c.  67, 
s.  2,  that  they  may  be  ietted  on  the 
day  on  which  they  are  issued,  and 
be  made  returnable  immediately  after 
the  execution  thereof.  Also  by  16 
&  16  Vict.  c.  76,  s.  120,  and  Reg. 
Gen.  HiL  T.  1853,  (Pr.)  r.  57,  that 
when  a  verdict  is  obtained  in  Term, 
or  a  plaintiff  has  been  nonsuited 
in  or  out  of  Term,  judgment  may 
be  signed,  and  execution  issued 
in  fourteen  days,  unless  otherwise 
ordered.  Also  by  the  Act  last 
mentioned,  ss.  121 — 126,  that  a  writ 
of  execution  may  in  all  cases  be 
issued  at  once  into  any  county,  whe- 
ther a  county  palatine  or  not,  and 
whether  the  venue  was  laid  there  or 
not;— that  the  party  entitled  to  exe- 
cution may  in  every  case  levy  the 
poundage  fees  and  expenses  over 
and  above  the  sum  recovered ; — and 
that  writs  of  execution,  while  un- 
executed, shall  not  remain  in  force 


^ 
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[^person  in  whose  hands  they  may  happen  to  be,  to  show 
cause  why  they  should  not  be  delivered.      And  if-  the 
defendant  still  continues   obstinate,   then,  (if  the  judg- 
ment hath  been  by  default,  or  on  demurrer,)  the  sheriff 
shall  summon  an  inquest,  to  ascertain  the  value  of  the 
goods  and  the  plaintiff's  damages;  which— being  either  so 
assessed,  or  by  the  verdict,  in  case  of  an  issue  (c) — shall  be 
levied  on  the  person  or  goods  of  the  defendant.]     And  so, 
now,  it  is  provided  by  17  &  18  Vict.  c.  125,  s.  78,  that  in 
any  action  for  the  detention  of  any  chattel,  where  there 
lias  been  a  verdict  assessing  its  value  (rf),  the  court  or  judge 
shall  have  power  if  they  or  he  see  fit,  upon  the  application 
of  the  plaintiff,  to  order  that  execution  shall  issue  for 
the  return  of  the  chattel  detained, — without  giving  the 
defendant  the  option  of  retaining  such  chattel,  upon  paying 
the  value  assessed.     And  that  if  it  cannot  be  found,  and 
the  court  or  judge  do  not  otherwise  order,  the  sheriff  shall 
distrain  the  defendant  by  all  his  lands  and  chattels  in  the 
bailiwick,  until  the  defendant  shall  render  the  chattel, — 
or,  at  the  option  of  the  plaintiff,  shall  cause  to  be  made  of 
the  defendant's  goods,  the  assessed  value  of  the  chattel, 
with  damages,  costs,  and  interest  besides. 

Where  money  only  is  recovered,  the  practice  of  the 
court  allows  the  judgment  creditor  to  resort  to  one  of  the 
four  following  writs  of  execution : 

1.  The  writ  of  capias  ad  satisfaciendum,  [The  intent 
of  this  writ  is  to  imprison  the  body  of  the  debtor,  till 
satisfaction  be  made  for  the  debt  or  damages,  and  costs. 
It  therefore  doth  not  lie  against  any  privileged  persons, 
peers,  or  members  of  parliament.  And  Sir  E.  Coke  also 
gives  us  a  singular  instance  («),  where  a  defendant,  in  the 
fourteenth  year  of  Edward  the  third,  was  discharged  fix)m 
a  capias  because  he  was  of  so  advanced  an  age  quod  pcsnam 
imprisonamenti  subire  non  potest.  If  an  action  be  brought 
against  a  husband  and  wife,  for  the  debt  of  the  wife  when 

(c)  Bro.  Ab.  tit.  Damages,  29.  C.  B.  730. 

(d)  See  Chilton  ».  Carrington,  15  (e)  Co,  Litt.  289. 
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[sole,  and  the  plaintiff  recovers  judgment,  the  capias  M 
issue  to  take  both  the  husband  and  wife  in  execution  (/};] 
and  if  the  action  was  originally  brought  against  hcisdi 
when  sole,  and  pending  the  suit  she  marries,  the  cejio 
may  be  either  awarded  against  her  alone,  or  agaiffit  1» 
and  her  husband  jointly  (^).  [Yet  if  judgment  be  n- 
covered  against  a  husband  and  wife,  for  the  contract  of  tie 
wife  during  her  coverture,  the  capias  shall  issue  agsina 
the  husband  only.] 

Under  this  writ,  the  sheriff  cannot  legally  break  qa 
the  house  where  the  party  is  found  (A;;  but  where  the 
outer  door  is  not  closed,  he  is  v»rarranted  in  breahug  open 
an  inner  one. 

This  writ  [is  an  execution  of  the  highest  nature,  iMS- 
much  as  it  deprives  a  nlan  of  his  liberty  till  he  imk* 
the  satis&ction  awarded ;  and,  therefore,  when  a  man  » 
once  taken  in  execution  under  it,  no  other  procesB  can  be 
sued  out  against  his  lands  or  goods  (t).  Only  by  statute 
21  Jac.  I.  c.  24,]  if  a  person,  standing  charged  with  an? 
debt  or  damages  recovered,  dies  in  execution,  the  party  »^ 
whose  suit  he  stood  charged  [may,  after  his  death,  sac  out 
a  new  execution  against  his  lands,  goods  or  chattels  («)•] 
The  writ  of  capias  ad  satisfaciendum  is  directed  to  tne 
sheriff,  and  (on  a  judgment  for  the  plaintiff)  commaxfis 
the  sheriff  [to  take  the  body  of  the  defendant  and  have 
him  at  Westminster  immediately  after  the  exccntwn 
thereof,   to   make   the   plaintiff  satis&ction  for  his  de- 

(/)  See  Bardolph  ».  Perry,  Moor,  («)  Taking  the  debtor  in  «*^ 

704;  Larkin  v.  Marshall,  4  Exch.  tion,  is  not   however  for  sU  P^ 

804;  Edwards  i».  Martin,  17  Q.  B.  povesan  exiinguUkment  eft^    ^ 

6*93 ;  Ivcns  v.  Butler,  26  L.  J.  (Q.  B.)  See  Thompson  ».  P»^'  ^ 

145;  15  &  16  Vict.  c.  76.  s.  141.  (N.  S.)  685.                             ^ 

ig)  Beynon  ».  Jones,  15  Mee.  &  W.  (k)  At  one  time,  a  P^P"^'^^^^ 

I                                     566;  Thorpe  «.  Argles,  1  D.  &  L.  mistaken  opinion,  prevailed,  Aat 

!                                     831.    See  16  &  16  Vict,  c  76,  s.  141.  cw^wtf  of  a  person  dying  in  «^ 

{h)  Arch.  Pr.  by  Chitty,  549,  8th  under  a  ca.  so,  migbf  ^  *"  -^ 

ed.;    5   Rep.  92.     See  Sandon  v,  till  the  judgment  was  satisfied.  I 

Jervis,  1  Ell.  Bl.  &  Ell.  938.  The  Queen  ».  Fox,  2  Q.  B.  ^»'^ 
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[^tnand  (l).  And  if  the  defendant  does  not  then  make  satis" 
fitction,  he  must  remain  in  custody  till  he  does;]  or  till  he 
is  otherwise  lawftilly  released  (w), — as  on  being  adjudicated 
a  bankrupt  («). 

In  the  particular  case  where  a  defendant,  (being  about 

to  abscond  from  the  realm,)  has  been,  on  that  ground,  held 

to  bail  by  a  judge^s  order  (o), — if  judgment  in  the  action 

by  obtained  against  him,  and  a  capias  ad  satUfactendum  be 

sued  out,  and  non  est  inventus  retiu-ned  thereon  (p),  [the 

plaintiff  may  sue  out  a  process  against  the  bail :  who,  we 

may  remember,  stipulated  in  this  triple  alternative ;  that 

the  defendant  should,  if  condemned  in  the  suit,  satisfy  the 

plaintiff  his  debt  and  costs,  or  that  he  would  surrender 

himself  a  prisoner,  or  that  they  would  pay  it  for  him.    As 

therefore  the  two  former  branches  of  the  alternative  are 

neither  of  the'?n  complied  with,  the  latter  must  immediately 

take  place  (y).     In  order  to  which,  a  writ  of  scire  facias 

may  be  sued  out  against  the  bail,  commanding  them  to 

show  cause  why  the  plaintiff  should  not  have  execution 

against  them  for  his  debt  and  damages.]     And  on  such 

writ,  if  they  show  no  sufficient  cause,  and  the  defendant 


(0  As  to  the  responsibility  of  the 
shcrifiT  in  executing  this  writ,  see 
also,  Morrish  v.  Murray,  13  Mee.  & 
W.  52;  Howden  v.  Standish,  6  C.  B. 
520. 

(m)  A  written  order,  under  the 
hand  of  the  attorney  in  the  cause, 
by  whom  the  writ  was  issued,  will 
justify  the  sheriff  or  gaoler  in  dis- 
charging the  debtor,  unless  written 
notice  to  the  contrary  shall  have 
been  given  to  the  sheriff  or  gaoler 
by  the  creditor ;  but  such  discharge 
shall  be  no  satisfaction  of  the  debt, 
unless  made  by  the  authority  of 
the  creditor.  (15  &  16  Vict.  c.  76, 
8. 126.) 

(n)  Vide  sup.  vol.  ii.  pp.  161, 
162.  From  the  account  given  in 
bk.  II.  pt.  II.  c.  VI.  of  the  law  of 


bankruptcy,  under  the  recent  Act, 
24  &  25  Vict.  c.  184,  it  will  be  seen 
that  a  debtor  can  now  only  remain 
in  custody  (unless  in  a  few  excepted 
cases)  for  a  short  period,  after  which 
he  is  released  in  the  manner  there 
explained.  Oue  effect  of  this  change 
having  been  greatly  to  reduce  the 
number  of  prisoners  confined  for 
debt  in  the  Queen*s  Priion,  an  Act 
has  been  since  passed  (25  &  26 
Vict.  c.  104)  for  the  discontinuance 
of  the  Queen's  Prison,  and  removal 
of  the  remaining  prisoners  to  White^ 
cross  Street  Prison. 

(o)  Vide  sup.  p.  59*2. 

(p)  By  17  &  18  Vict,  c  125.  s.  90, 
ivrita  of  execution  to  fix  bail  may  be 
tested,  returnable  in  vacation. 

{q)  Lutw.  1269-1273. 
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does  not  surrender  himself  (r)  within  the  period  pr^cribed 
by  the  practice  of  the  courts  (s)  in  this  particular,  tfaf 
plaintiff  may  have  judgment  and  execution  against  the 
bail  (0*  It  is  also  in  the  election  of  the  plaintiff  to  proceed 
by  action  of  debt  against  the  bail,  on  their  recognizance. 

A  capias  ad  satisfadendam  mighty  until  lately^  issue  for 
a  judgment  debt  of  any  amount.      But  by  7  &  8  VicL 
c.  969  s.  57  (tt),  it  was  enacted,  that  no  person  should  be 
charged  or  taken  in  execution  on  a  judgment  obtained  b 
any  court,  superior  or  inferior,    in    any    action   fi)r  tbe 
recovery  of  a  debt  not  exceeding   20/.   exclusive  of  tke 
costs  recovered  by  the  judgment ;  subject,  however,  tothi* 
proviso,  that  where  such  debt  should  appear  to  the  judge 
trying  the  cause,  (being  a  judge  of  the  superior  courts,  on 
barrister  or  an  attorney,)  to  have  been  incurred  unAerfabt 
pretences  or  with  a  fraudulent  intent ^  or  without  a  reastm- 
able  assurance  of  being  able  to  pay  or  discharge  the  same,  it 
should  be  lawful  for  such  judge  to  order  the  defendant  to 
be  taken  and  detained  in  execution  upon  such  JudgmeDt, 
as  if  the  Act  had  not  passed  (x). 

2.  [The  next  species  of  execution  is  against  the  goods 
and  chattels]  of  the  party  against  whom  the  judgment  is 
recovered,  [and  is  called  a  writ  of  fieri  facias,  fitnn  the 
words  in  it,  where  the  sheriff  is  commanded  qttod  fiai 
facias  de  bonis,  that  he  cause  to  be  made  of  the  goods  and 

(r)  Lush*8  Prac.  669 — 572, 2nd  ed.  plication  to  the  court  in  whkk  the 

(«)  See  1  Arch,  by  Chitty,  489,  judgment  was  recovered,  obtaio  the 

504;  Sanderson  v.  Brown,  7  A.  &  £.  tnunediate  dischaq^  of  bis  peiaon. 

261.  (See  Reg.  Gen.  Hit  T.  1853,  (Pr.) 

(0  As  to  the  form  and  course  of  r.  129.)     As  to  the  constructioo  of 

proceeding  on  the  writ  o(  scire  faciat  the  above  Act,  see  Doye  v.  Eley,  Z 

in  this  and  in  several  other  cases,  see  C.  B.  (N.  S.)  764;  Humphreys  a. 

15  &  16  Vict,  c  76,  s.  132 ;  as  to  co.  Franks,  ibid.  765. 
#0.  against  bail,  see  Reg.  Gen.  HiL  («)    Vide  sup.  voL   11.  p.  161, 

T.  1853,  (Pr.)  rr.  74,  75.  n.(o).     As  to  the  construcdoa  of 

(tf)  Even  before  this  statute,  it  had  7  &  8  Vict.  c.  96,  a.  57,  see  Blev  v. 

been  provided  by  48  Geo.  3,  c  123,  Steinau,  11  £zch.  440;  Johnsoo  «. 

that  a  debtor  in  execution  for  a  debt  Harris,  15  C.  B.  357  ;    Hodges  t. 

or  damages  not  exceeding  201,  might,  Callaghan,  2  C.  B.  (N .  S.),  906. 
qfter  a  year*t  impritonment,  on  ap- 
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[[cliattels  of  the  party,  the  sum  or  debt  recovered.     This 
lies  as  well  against  privileged  persons,  peers,  &c.,  as  other 
common  persons ;  and  against  executors  or  administrators, 
with  regard  to  the  goods  of  the  deceased  (y).      The  sheriff 
may  not  break  open  any  outer  doors  (2?),  to  execute  this 
writ :  but  must  enter  peaceably ;  and  may  then  break  open 
any  inner  door  in  order  to  take  the  goods  (a).  And  he  may 
sell  the  goods  and  chattels  (i)]  of  the  party  against  whom 
the  writ  is  issued,  including  even  his  estate  for  years, 
(which  is  a  chattel  real),  or  his  growing  crops  (which 
are  in  the  nature  of  personalty),  [till  he  has  raised  enough 
to  satisfy  the  judgment.]      This,  however,  is  subject  to 
such  restrictions,  as  the  law  has  deemed  it  reasonable  to 
impose  for  the  protection  of  landlords.     For,  first,  by  8 
Anne,  c.  14,  the  sheriff  cannot  lawfiilly  sell  off  goods  lying 
upon  any  premises  demised  to  a  tenant,  unless  the  land- 
lord be  first  paid  his  rent  due  before  the  execution,  to  the 
extent  of  one  year's  arrears  (c).      And,  secondly,  by  56 
Geo.  III.  c.  50  (d),  no  sheriff  shall  carry  off,  or  sell  for 


(y)  As  to  taking  in  execution, 
goods  of  which  the  defendant  is 
merely  a  trustee,  see  Fen  wick  v. 
Laycock,  2  Q.  B.  108. 

(«)  5  Rep.  92. 

(a)  Palm.  54 ;  Pugh  o.  Griffiths, 
7  A.  &  £.  827 ;  Morrish  v.  Murray, 
18  Mee.  &  W.  52. 

{b)  The  sale  may  be  by  auction, 
or  otherwise ;  and  it  is  not  unusual 
for  the  sheriff  to  hand  over  the  goods 
to  the  execution  creditor  himself, 
at  a  fair  valuation.  (See  Herni- 
man  9.  Bowker,  25  L.  J.,  Exch. 
69.) 

(c)  See  Rissley  0.  Ryle,  11  Mee. 
&  W.  17 ;  Smallman  v.  Pollard,  6 
Man.  &  G.  1001 ;  Cocker  v,  Mus- 
grove  and  another,  9  Q.  B.  223 ; 
White  V.  Binstead,  13  C.  B.  304; 
WoUaston  v.  Stafford,  15  C.  B.  278. 
It  is  however  provided,  by  7  &  8 


Vict  c.  96, 6. 67,  that  no  landlord  of 
any  tenement  let  at  a  weekly  rent 
shall  have  any  claim  or  lien  upon 
any  goods  taken  in  execution  under 
the  process  of  any  court  of  law,  for 
more  than  four  weeks*  arrears  of 
rent.  And,  in  like  manner,  in  case 
of  a  tenement  let  for  any  other  term 
less  than  a  year,  the  landlord  shall 
not  have  any  such  claim  or  lien  for 
more  than  the  arrears  of  rent  ac- 
cruing during  four  such  terms  or 
times  of  payment.  (See,  in  reference 
to  these  provisions,  Wharton  «.  Nay- 
lor,  12  Q.  B.  673.)  See  also  in  re- 
ference to  the  landlord's  claim  for 
rent  upon  an  execution,  under  war- 
rant from  a  county  court,  19  &  20 
Vict  c.  108,  s.  75. 

(d)  See  Wilmot  «.  Rose,  3  £11.  & 
Bl.  563. 
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4.  [The  fourth  species  of  execution  is  bj  the  writ  rf 
elegit  (q);  which  is  a  judicial  writ  given  bj  the  Statate(/ 
Westminster  the  second,    13  Edw.  I.  c.  18.]    Before  tk 
statute,  [a  man  could  only  have  satisfaction  of  goods,  elat- 
tels,  and  the  present  profits  of  lands,  by  the  two  last-m» 
tioned  writs  of  fieri  facias   or  levari  facias,  but  not  tk 
possession  of  the  lands  themselves;  which  was  a  natanl 
consequence  of  the  feudal    principles,]  as  established  k 
their  original  and  stricter  form ;   which  limited  in  a  tat 
strict  manner,  even  the  right  of  voluntary  assfgnmentlr^ 
[And  when  the  restriction    of  alienation  began  to  ^^ 
away,  the  consequence  still    continued;  and  do  creditor 
could  take  the  possession  of  land,  but  only  levy  the  grow- 
ing profits,  so  that  if  the    defendant   aliened  his  lands, 
the  plaintiff  was  ousted  of  his  remedy.     The  statute  (13 
Edw.  I.  c.  18),  therefore,  granted  this  writ,-cafled  tf 
elegit,  because   it   is  in   the    choice    or   election  of  the 
judgment  creditor,  whether  he  will  sue  out  this  wnt  (s 
one  of  the  former,— by  which  the  judgment  debtor's  goods 
and  chattels  are  not  sold,  but  only  appraised;  and  all  of 
them,  (except  oxen  and  beasts  of  the  plough,)  are  delivered 
to  the  judgment   creditor,  at  such   reasonabie  appraise- 
ment and  price  in  satisfaction  of  his  debt.]    And  men, 

Harding  v.  Hall,  ubi  8up. ;  Walking  ».  Hughes,  2  H.  &  N.  71*. 
V.  Tarpley.  17   L.  J.  (Q.  B.)  47;  (r)  Vide  sup.  voi- '- P/»- ^7'' *' 

Phelps  ».  St.  John,  10  Exch.  895  ;  But  it  appears  by  Magna  Ckarta,c.\ 

Sturgis  V,  Bishop  of  London.  7  Ell.  that  it  was  allowed,  by  the  eoamon 

&  Bl.  542.    As  to  the  appointment  law,  for  the  iri/ig  to  take  P°**^ 

of  a  curate  to  the  benefice,  pending  of  the  lands  till  bis  debt  wm  p»» 

its    sequestration,   see  1  &  2  Vict.  For  he   being  the  grand  ^^' 

c  106,  s.  99.   As  to  sequestration  by  and  ultimate  proprietor  ^^^"^^.^^ 

the  assignees  of  a  bankrupt,  being  a  estates,  might  sciae  die  \wdsuito 

beneficed  clergyman,  see  24  &  25  own  hands,  if  anything  •"  ?" 

Vict.  C.184,  s.  135.     As  to  the  re-  from    the   vsssal;   and  oouW^ 

raedies  of  sequestrators,  see  also  12  be  said  to  be  ^^^^^^     \^ 

&  IS  Vict.  c.  67.  vices  when  the  ouster  of  the^ 

{q)  As  to  this  writ,  see  Sherwood  proceeded  firom  hi*  ^^  '^ 

V.  Clark,  15  Mee.  &  W.  764;  Carter  (S  Bl.  Com.  419,) 
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— supposing  the  goods  to  be  not  sufficient  (*), — according 
to  the  law  as  it  stood  from  the  time  of  the  passing  of  the 
Statute  of  Westminster  until  the  commencement  of  the 
present  reign,  [the  moiety  or  one  half  of  the  freehold  lands 
which  the  judgment  debtor  had  at  the  time  of  the  judg- 
ment given  {t),  whether  held  in  his  ovm  name  or  by  any 
Other  in  trust  for  him  («),]  were  also  to  be  delivered  to 
the  judgment  creditor, — to  hold  till  out  of  the  rents  and 
profits  thereof  the  debt  were  levied,  or  till  the  judgment 
debtor's  interest  were  expired.     But  now  by  1  &  2  Vict. 
c.   110,   s.   11,  it  is  provided,  that  upon  an   elegit  the 
sheriff  shall  deliver  execution  of  all  lands,  tenements,  and 
hereditaments  (including  tliose  of  copyhold  or  customary 
tenure,)  which  the  judgment  debtor,  or  any  person  in  trust 
for  him,  shall  have  been  seised  or  possessed  of  at  the  time 
of  entering  up  the  judgment,  or  at  anytime  afterwards;  or 
over  which  such  person  shall  at  the  time  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  dw- 
posing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit  (x).     [This  exe- 
cution or  seizing  of  lands  by  elegit  is  of  so  high  a  natiure 
that  after  it  the  body  of  the  defendant  cannot  be  taken  (y) ; 
but  if  execution  under  it  can  only  be  had  of  the  goods, 
(because  there  are  no  lands,)  and  such  goods  are  not  suf- 

(«)  2  Inst  395.  elegit,  it  is  returned  that  land  has 
{i)  Ibid.  been  delivered  to  the  plaintiff, — he 
(tt)  29  Car.  2,  c.  3.  is  entitled  at  once,  (subject  to  the 
(x)    As  to  this  operation   of  a  estates  of  any  parties  which  corn- 
judgment,  vide  sup.  p.  669.  See  the  menced    before  the  judgment,)  to 
form  of  an  elegit  in  Lush's   Pr.  enter  such  land,  peaceably ;   or,  if 
Appendix,  Nos.  5  and  9,  2nd  edit.  necessary,  to  recover  it  by  eject. 
This  writ  is  always  returned  by  the  ment,  on  which  issues  the  writ  of  Aa- 
sherifT;  (that  is,  it  is  filed  in  court  bere  facioM  poseeteionem :  after  which 
after  execution,  showing  what  has  he  is  tenant  by  elegit  f  as  to  whose 
been  done  thereon  ;)  and  in  this  re-  estate,  vide  sup.  vol.  x.  p.  316. 
spect,  it  differs  from  a  ca,  ta,  and  (y)  See  Queen  v.  Derbyshire,  &c. 
/./a.;  for  those  writs  are  not  usually  Railway   Company,    3   Ell.   &  Bi. 
returned  by  the  sheriff*,  unless  he  is  784. 
is  ruhd  to  do  so.    When  upon  an 

VOL.  in.  Y  Y 
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[ficient  to  pay  the  debt^  a  capias  ad  satisfadendvm  may 
then  be  had  after  the  elegit^  for  such  elegit  is  in  this  case 
no  more  than  a  fieri  facias  (z).  So  that  body  and  goods 
may  be  taken  in  execution^  or  land  and  goods^  but  not 
body  and  land  too^  upon  any  judgment  between  subject 
and  subject.] 

Besides  these  writs  of  execution,  the  judgment  creditor 
is  enabled,  by  the  1  &  2  Vict.  c.  110,  s.  14,  and  3  &  4  Vict 
c.  82,  to  resort  to  other  modes  of  proceeding,  to  enforce 
payment  out  of  a  species  of  property  which  none  of  these 
writs  can  in  their  nature  conveniently  reach.  For,  on  the 
application  of  any  creditor,  who  has  entered  up  judgment 
in  one  of  the  superior  courts  at  Westminster,  a  judge  of 
any  such  court  may,  by  these  statutes,  order  that  the 
property  of  the  debtor  in  government  stock,  or  in  the 
stock  of  any  public  company  in  England,  corporate  or 
otherwise,  whether  standing  in  his  own  name  or  the  name 
of  any  person  in  trust  for  him,  shall  stand  charged  with 
the  payment  of  the  amoimt  for  which  judgment  shall  have 
been  recovered,  with  interest ;  so  as  to  give  the  judgment 
creditor  the  same  remedies  as  if  the  charge  had  been  made 
in  his  favour,  by  the  judgment  debtor.  But  this  is  subject 
to  a  proviso,  that  no  proceedings  shall  be  taken  in  order 
to  have  the  benefit  of  such  charge,  till  after  six  calendar 
months  from  the  date  of  the  order ;  and  further,  that  if 
the  judgment  creditor,  after  obtaining  such  charge,  or  any 
other  charge  or  security  imder  the  powers  of  that  Act, 
shall  afterwards,  and  before  the  realization  of  the  property, 
take  the  person  of  the  debtor  in  execution  upon  the  same 
judgment,— he  shall  be  deemed  to  have  relinquished  his 
charge  or  security  (a).     And  for  like  aid  of  the  judgment 

(«)  Hob.  58.  way,  6  Man.  &  G.  292  ;  Witham  v. 

(a)  As  to  these  provisions,  see  Lynch,  1  Exch.  S91 ;  Robinspn  v. 

Brown  o.  Baroford,  9  Mee.  &  W.  42 ;  Burbidge,  1  L.  M.  &  P.  94 ;  Graham 

Churchill  v.  Bank  of  England,  1 1  v.  Connell,  ibid.  438 ;  Watts  «.  Por- 

Mee.  &  W.  823  ;  Rogers  v.  Hollo-  ter,  8  Ell.  &  Bl.  743. 
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creditor,  it  is  also  now  provided  by  17  &  18  Vict.  c.  125, 
ss.  60—67  (J),  that  he  may  apply  to  the  court  or  a  judge 
for  a  rule  or  order  to  have  the  debtor  orally  examined  as 
to  the  debts  owing  to  him  by  any  third  person ;  and  may 
also  apply  to  a  judge  for  an  order  that  all  debts  due  from 
any  third  person,  (caUed  the  ffarnishee,)  to  the  judgment 
debtor,  be  attached  to  answer  the  judgment  debt ; — the  ser- 
vice of  which  order,  shall  bind  the  debts  in  the  garnishee's 
hands  (c).  The  Act  also  provides,  that  if  the  garnishee 
&ils  to  appear  upon  summons  to  show  cause  why  he  should 
not  pay  the  judgment  creditor  the  debts  attached,  or  so 
much  as  will  suffice  to  pay  the  judgment  debt, — or  if,  on 
appearance,  he  fails  to  make  such  payment  forthwith,  and 
yet  does  not  dispute  the  debt  alleged  to  be  due  from  him, 
the  judge  may  order  execution  against  him  for  the  amount ; 
and  that,  if  on  the  other  hand  he  does  dispute  his  liability, 
the  judge  may  order  that  the  judgment  creditor  be  at 
liberty  to  proceed  against  him,  by  a  writ  of  the  same 
nature  as  the  writ  of  revivor,  to  which  we  are  about  pre- 
sently to  advert. 

[These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments]  in  their 
ordinary  course.  And  [when  the  demand  of  the  judgment 
creditor  is  satisfied,  either  by  the  voluntary  payment  of 
the  debtor,  or  by  this  compulsory  process  or  otherwise, 
satisfaction  ought  to  be  entered  on  record  (d), — that  the 

(h)  As  to  these  provisions,  see  (e)  A  somewhat  similar  proceed. 

Tones  «.  East  India  Company,  17  ing  has  been  immemoridly  used  in 

C.  B.  Bdl ;  Lockwood  v.  Nash,  18  the  cities  of  London  and  Bristol, 

C.  B.  £36 ;  Mason  v.  Muggeridge,  under  the  name  of  foreign  aitaeh^ 

ibid.  642 ;    Hirsch  v.  Coates,  ibid.  ment,  as  to  which  see  Wadsworth  v. 

757  ;  Holmes  v.  Tutton,  5  £11.  &  Bl.  Queen  of  Spain,  17  Q.  B.  171 ;  Bas- 

65 1  Jones  v.  Jenner,  25  L.  J.,  Exch.  tow  v.  Gant,  21  L.  J.,  N.  8.  (Q.  B.) 

S19;  Johnson  V.  Diamond,  11  Exch.  877.    See,  also.  The  Mayor's  Court 

431;  Dresserv.  Johns,  6  0.  B.(N.S.)  of   London  Procedure    Act,    1857 

429.  Further  provisions  as  to  attach.  (20  &  21  Vict.  c.  clvu,),  ss.  5,  18, 

ment  of  debts,  are  made  by  23  &  24  47. 

Vict.  c.  126,  ss.  28—31.  (d)  As  to  entry  of  satisfaction  on 

Y  Y  2 
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[debtor  may  not  be  liable  to  be  hereafter  harassed  a  acori 
time  on  the  same  accomit.^ 

And  here  our  summary  account  of  a  suit  at  bi  a 
brought  to  its  proper  close.  But  before  we  conddcde 
chapter,  it  is  right  to  take  notice  of  certain  supplementar 
proceedings  which  are  often  incidental  to,  or  follow  npa, 
a  suit. 

I.   The  motion  by  way  of  inierpleader  ;  or,  as  it  inajl« 
otherwise  called,  motion  for  relief  from  adverse  ckiite 
It  often  happens  that  a  man  finds  himself  exposed  to  the 
adverse  claims  of  two  opposite  parties,  each  ^"f^^ 
to  pay  a  certain  sum  of  money,  or  to  deliver  certam  gwA; 
and  that  he  is  unable  to  comply  safely  with  the  leqnira* 
of  either,  because  a  reasonable  doubt  exists  to  which  rf 
them  the  property  in  truth  belongs.      Until  lately,  a  perwn 
so  circumstanced  had  no  means  of  relief  except  in  a  cw^ 
of  equity,  by  a  proceeding  there,  called  a  bill  of  inter- 
pleader, which  was  attended  with  considerable  expen* 
and  delay.     But  by  1  &  2  Will.  IV.  c.  58  {f\  it  is  now 
provided,  that,— upon  application  made  on  behalf  of  «^ 
defendant  sued  in  any  of  the  superior  courts  of  law 
Westminster,  or  of  the  Counties  Palatine,  in  any  acboD 
of  assumpsit,  debt,  detinue,  or  trover,  (such  appficatj* 
being  made  afber  declaration,  and  before  plea,)  show^ 
that  the  defendant  does  not  claim  any  interest  m 
subject-matter  of  the  suit ;  but  that  the  right  ^^'^ 
claimed  by,  or  supposed  to  belong  to,  some  third  ptf^ 
who  has  sued,  or  is  expected  to  sue,  for  the  same, 
that  the  defendant  does  not  in  any  manner  collude  wi^^ 
such  third  party,  but  is  ready  to  bring  into  court,  or 

the  roll,  and  acknowledgment  there-  Catlin  ».  Kernot,  S  C  B.  I  • 

of;  tee  Reg.  Gen.  Hil.  T.  ISfiS, (Pr.)  796.  ^45, 

p.  80;  E.  T.  1857  ;  28  &  24  Vict.  (/)  See  also  1  »  ^  Vi 

c.  115,  a.  2.     See  also  Lambert  ».  1.  2.  and  28  &  24  Vict  «• 

Parnell,  15  L.  J.  (Q.  B.)  55;  and  12—18. 
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pay  or  dispose  of  the  subject-matter  of  the  action  in  such 
manner  as  the  court  or  any  judge  thereof  may  direct, — 
it  shall  be  lawfiil  for  the  court  or  a  judge  to  order  such 
third  party  to  appear,  and  to  state  the  nature  and  par- 
ticulars of  his  claim,  and  maintain  or  relinquish  the  same ; 
and  if  he  maintains  it,  to  make  himself  defendant  in  the 
same  action  or  otherwise.  Or,  with  the  consent  of  the 
plaintiff  and  such  third  party  (^),  the  court  or  a  judge 
may  dispose  of  the  question  between  them,  in  a  summary 
manner  (A). 

II.  The  writ  of  revivor  is  ancillary  to  the  judgment  In 
an  action :  resort  being  had  to  it  when  the  circumstances 
are  such  that  the  law  no  longer  allows  the  judgment  to  be 
enforced  by  a  writ  of  execution  as  of  course ;  but  deems  it 
reasonable  to  summon  the  party  charged  into  court,  in 
order  to  give  him  an  opportunity  of  being  heard  before 
execution  issues.  Formerly,  the  writ  used  for  this  purpose 
was  a  scire  facias ;  which,  in  like  manner  as  a  writ  of 
execution,  was  at  that  time  always  directed  to  the  sheriff; 
and  it  was  by  him  that  the  defendant  was  to  be  summoned. 
But  in  lieu  of  this,  a  writ  of  revivor,  (being  indeed  sub- 
stantially the  same  thing,  except  as  regards  the  sheriff's 
intervention,)  has  been  substituted  by  the  statute  15  &  16 
Vict.  c.  76  (t) ;  which  also  provides  that  this  latter  writ 
shall  be  in  a  form  prescribed,  and  shall  be  directed  to  the 


{g)  By  23  &  24  Vict.  c.  126,  s.  14,  the  process  of  the  court,  are  called 
no  content  is  now  necessary  where  upon  to  seize  the  good^i  of  any  per- 
the  Court  or  judge  is  of  opinion  that  son ;  and  are  afterwards  sued,  or  find 
from  the  smatlness  of  the  amount  themielves  in  danger  of  being  sued, 
in  dispute,  or  of  the  value  of  the  by  some  third  party  claiming  pro- 
goods  seized,  it  is  desirable  and  perty  in  the  same  goods.  And  as  to 
right  to  dispose  of  the  matter  sum-  interpleader  in  inferior  courts,  see 
marily.  7  &  8  Vict.  c.  96,  s.  28  ;  9  &  10  Vict. 

{k)  By  1  &  2  Will.  4,  c.  68,  s.  6,  a  c.  96,  s.  118 ;  19  &  20  Vict  c.  108, 

similar  p.otection  is  afforded  to  ihe-  s.  68. 

r^i  and  other  officers,  who,  under  (t)  16  &  16  Vict.  c.  76,  s.  129. 
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defendant  himself,  and  proceeded  upon  in  the  same  mma 
as  a  writ  of  summons  in  an  ordinary  action  (4). 

The  circumstances  under  which  a  writ  of  reviToriaws, 
are  always  of  a  kind  connected  either  with  lapse  of  tine 
or  change  of  parties. 

1.  As  to  lapse  of  time.      It  was  the  rule  of  the  commai 
law  that  all  writs  of  execution  [must  be  sued  outwMi 
a  year  and  a  day  after  the  judgment  is  entered;]  forodier- 
wise  a  presumption  was  deemed  to  arise  that  the  judgmert 
was  satisfied.     But  after  the  year  and  day,  the  c]aim«itf« 
still  allowed  (and  originally  by  provision  of  the  Statute  of 
Westminster  the  second,  13  Edw.  I.  c  45)  to  issuearirf 
faciasy  calling  on  the  defendant  to  show  cause  why  execa- 
tion  should  not  issue.     This  period  of  a  year  and  a  day  b 
now  extended  by  the  statute  of  15  &  16  Vict,  just  mcB- 
tioned,  to  six  years  (/);  and  after  the  expiration  oftbt 
time,  execution,  as  of  course j  is  still  (as  fonnerly  after  tM 
expiration  of  a  year  and  day)  disallowed.    But  the  j»ny 
desiring  to  have  execution  after  such  six  years,  may  apP7 
to  the  court  or  a  judge  for  leave  to  enter  a  suggestion  on 
the  roll,  to  the  effect  that  it  manifestly  appears  to  theooott 
that  he  is  entitled  to  execution  (w) ;  and  such  suggestjoa, 
the  court  or  judge,  upon  hearing  both  parties,  ^  ^ 
to  be  entered,  and  order  execution  accordingly,  sappoflDg 
the  right  to  be  manifest.     In  cases  where  no  such  sag- 
gestion  can  be  made,  the  applicant  must  have  recourse 
his  writ  of  revivor,  or  to  an  action  on  the  judgment  *> 
The  writ  of  revivor,  if  the  judgment  be  less  than  ^ri  years 
old,  win  be  issued  as  a  matter  of  course ;  if  ^^^  **f" 
years  old,  only  on  a  rule  of  court  or  judge's  order ;  u 
than  fifteen,  only  after  a  rule  to  show  cause  (o). 

2.  Astochangeofparties(p).    This  may  occur, firsts"* 

(*)  16  &  16  VicL  c.  76,  8.  131.  ( p)  See  VoderhlU  r-  ^^L 

(/)  Sect.  128.  Saund.  by  Wms*  72 b,g;  ^^.^ 

(m)  Sect.  129.  v.  Raasford,  H  A.  &  ^'^^''  ^ 

(«)  Sect.  130.  tenbury  v.  Law,  6  Bing.  ^^^ 
(o)  Sect.  13#. 
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the  case  of  death.     And  here  the  rule  formerly  was,  that  if 
cither  plaintiff  or  defendant  died  before  final  judgment,  the 
action  would  abate ;  and  that  if  either  died  after  the  judg- 
ment and  before  it  was  satisfied,  a  scire  facias  by  or  against 
the  representatives  of  the  party  deceased  (as  the  case  might 
be)  was  requisite  in  order  to  enforce  the  judgment.     By  17 
Car.  II.  c.  8,  however,  it  was  provided,  that  the  death  of 
neither  party  between  verdict  and  judgment  should  abate 
the  suit,  so  as  the  judgment  were  entei^  within  two  terms 
after  the  verdict  (7),  but  that  the  suit  might  be  revived  by 
scire  facias(r).    And  by  8  &  9  Will  III.  ell,  that  where 
a  sole  plaintiff  or  defendant  died  after  interlocutory  and  be- 
fore final  judgment, — and  the  right  of  action  survived  (*), — 
the  plaintiff  or  his  representatives  might  proceed  by  scire 
facias  against  the  defendant  or  his  representatives,  (as  the 
case  might  be) ;  and  that  where  one  of  several  plaintiffs 
or  defendants  died  at  any  stage  of  the  suit,  (and  the  right 
of  action  survived,)  it  might,  even  without  a  scire  facias^ 
be  prosecuted  by  the  surviving  plaintiff  or  plaintiffs  against 
the  surviving  defendant  or  defendants,— no  more  being  re* 
quired  in  that  case  than  to  enter  a  suggestion  of  such  death 
upon  the  record  (t).     And  now  by  15  &  16  Vict'c.  76,  it  is 
enacted  generally,  that  the  death  of  a  plaintiff  or  defendant 
shall  not  cause  the  action  to  abate ;  but  that  the  proceedings, 
(supposing  the  right  of  action  to  survive,)  shall  be  continued 
at  suit  of,  and  against,  the  proper  party  or  parties  (u) ; — in 
the  case  of  the  death  of  a  sole  plaintiff  or  defendant  before 
judgment,  or  of  one  of  several  plainti6&  or  defendants,  by  a 
suggestion  of  the  fact  on  the  record  (x); — and  in  the  case 

(q)  By  15  &  16  Vict  c  76,  s.  139,  119. 
it  is  also  now  provided,  that  the  («)  Vide  sup.  p.  488. 
death  of  neither  party  between  Ter-  (t)  See  Rolt  v.  Mayor  of  Graves- 
diet  and  judgment  shall  be  alleged  end,  7  C.  B.  777. 
for  error, — so  as  such  judgment  be  (ac)  15  &  16  Vict  c.  76,  s.  135. 
entered  within  two  terms  after  such  And  see  17  &  18  Vict.  c.  125,  s. 
verdict.  92. 

(r)  See  Earl  v.  Brown,  1  Wils.  (x)  15  &  .16  Vict.  c.  76,  ss.  136, 

902;  Wright  v.  Madocks,  8  Q.  B.  137,  138. 
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of  the  death  of  a  sole  plaintiff  or  defendant  after  an  ioiff* 
locutory  and  before  final  judgment,  by  a  writ  of  reTirorii 
suit  of  the  plaintiff  or  his  representafares,  against  the  de- 
fendant or  his  representatives,  as  the  case  may  be  (y).   Se 
condly,  in  the  case  of  marriage.   For  where  a  female  jiii- 
tiff  or  defendant  married  before  judgment  was  obtumi 
the  action  would  formerly  in  general  abate  (jt);  andiftk 
marriage  was  after  judgment  and  before  execution,  saw 
fctdasy  at  suit  of  or  against  the  husband  and  wife,  (Mtk 
case  might  be,)  was  requisite  in  order  to  enforce  the  judg- 
ment (a).     But  by  the  15  &  16  Vict.  c.  76,  the  action  M 
no  longer  abate,  but  be  continued  to  judgment  And  tk 
judgment  and  execution,  against  a  fomale  defendant  under 
such  circumstances,  may  either  be  against  her  alone,  or  (ky 
suggestion  or  writ  of  revivor  pursuant  to  the  Act)  agtin^ 
the  husband  and  wife  jointly.      Or,  if  the  judgment  be  a 
fevour  of  a  female  plaintiff  so   circumstanced,  execatoD 
may  be  issued  by  authority  of  the  husband,  and  wiAoat 
any  suggestion  or  writ  of  re^dvor  (d).    Thirdly,  in  the  case 
of  bankruptcy.     For  where  a  plaintiff  became  hankrup 
after  he  had  obtained  judgment  and  before  execution,  i 
was  formerly  requisite,  in  order  to  obtain  execation,  that  a 
scire  facias  should  issue  in  the  name  of  his  assignees  (4 
But  by  the  15  &  16  Vict.  c.  76,  the  courae  of  proceeding 
here,  also,  is  now  either  to  sue  out  a  writ  of  revivor,  or 
to  apply  for  leave  to  enter  a  suggestion  of  the  tind  already 
described  {d), 

III.  As  to  the  writ  of  scire  facias,  it  is  used  in  a  varietv 
of  instances  in  the  law — ^in  some  of  them  as  an  indepeDdea 

(y)  15  &  16  Vict.  c.  76,  8.  140.  See  also  the  proTision  »*^^'!J 

(«)  Walker  v,  Goslin,  11  Mee.  &  that  the  bankruptcf  a/"  (Ae  p&»i 

W.  78.  shall  not  be  pleaded  in  barioWT 

(a)    Underhill    v.  Devereux,    2  action  which  the  assigncw'"*/^" 

Saund.  by  Wms.  72  k.  tain  for  the  benefit  of  the  crediio^ 

(6)  15  &  16  Vict.  c.  76,  B.  141.  unless  the  assignees  shtU  lefo*"' 

(c)  Winter  v.  Kretcliman,  2  T.  R.  continue  the  action  ind  f>«  ^^' 

45.  rity  for  the  costs, 
(rf)  15  &  16  Vict.  C.76,  s.  129. 


CHAP.  X.— OF  THE  PBOCEEDINQS  IN  AN  ACTION.    697 

and  original  proceeding  («),  in  others  as  supplementary  to 
an  action ;  in  which  latter  case,  it  is  sued  out  of  the  court  in 
which  that  action  was  brought     In  its  latter  application, 
indeed,  it  is  now  much  more  confined  than  formerly,  being 
supplanted,  (as  before  remarked,)  by  a  writ  of  revivor,  in 
all  those  cases  in  which  it  becomes  necessary  to  revive 
a  judgment,  by  reason  either  of  lapse  of  time,  or  change  of 
parties.     It  is  still,  however,  the  proper  writ  in  several 
other  cases  of  a  supplementary  kind  to  which  the  writ  of 
revivor  has  no  application;  for  example,  that  of  proceeding 
against  bail  on  their  recognizance  (/),  or  for  restitution 
after  a  reversal  in  error(^).     But  where  in  any  case  a  scire 
fadas  still  issues  out  of  the  superior  courts  of  common 
law,  it  is  now  provided,   in  general,  that  it  shall  be 
directed  and  proceeded  upon  in  like  manner  as  a  writ 
of  revivor  (A).     We  need  only  add,   therefore,  on  this 
subject,  that  it  is  a  settled  rule  as  to  a  scire  facias,  (and 
the  same  rule  applies,  it  is  presumed,  to  a  writ  of  revivor,) 
that  the  defendant  in  such  a  proceeding,  when  supple- 
mentary to  an  action,  shall  never  be  allowed  to  plead  any 
matter  which  he  had  an  opportunity  of  pleading  to  that 
action  (t).     For  the  object  of  the  proceeding  is  not  to 
afford  him  the  means  of  bringing  the  original  judgment 
into  question ;  but  of  showing,  if  he  can,  that  some  matter 
has  occurred  since  the  judgment  was  given,  which  entitles 
him  to  be  relieved  from  the  execution. 

(e)  Among  these  is   the  case  of  of  those  in  which  a  tcire  faeiat  may 

scire  facias  for  repealing  a  patent ;  as  now  issue  out  of  the  courts  in  ques- 

to  which,  see  12  &  18  Vict.  &  109,  tion.     As  to  costs  on  a  scire  faeitu, 

B.  29 ;  15  &  16  Vict.  c.  83,  a.  15;  see  8  &  9  Will.  3,  c.  11,  s.  8  ;  8  &  4 

sup.  vol.  IL  p.  88 ;  et  post,  c.  zv.  Will.  4,  c.  42,  s.  34.    As  to  plain- 

(/)  Vide  sup.  p.  595,  684.  tiff's  moving  to  quash  his  own  writ 

{g)  See  15  &  16  Vict.  c.  76,  s.  of  scire  facias  or  revivor,  see  Reg. 

182.  Gen.  Hil.  T.  1853,  (Pr.)  r.  78. 

(A)  Sect.  132.    This  section  enu-  (I)   Underhill    v.     Devereuz,    2 

merates  a  variety  of  cases  of  this  Saund.  by  Wms.  72  t      And  see 

description;    and  the   enumeration  Fowler  v,  Rickerby,  2  Man.  &  0« 

seems  to  comprise  nearly  the  whole  760. 

•  •  .  Y  y6 
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CHAPTER  XL 

OF  THE  PROCBBDINGS  IN  SOM£  PilRTICUI«AR  ACmONS. 


Hatiko  now  taken  a  compendioue  thoug^Ii  compieheMire 
view  of  the  course  of  pvoceeding  in  actions  in  gea&air  i^ 
becomoB  necesauy  to  adyert  to  some  yarieties  upon  thai 
course,  exhibited  in  the  caae  of  particular  actions;  as  to 
-which  however  it  is  to  be  understood  that  their  deviAiioD 
from  the  regular  system  ia  confined,  in  general,  to  the  in- 
stances we  are  about  to  ^ecify,  and  that  in  other  respeeis 
they  are  conducted  in  conformity  to  that  system.     The 
particular  actions  in  question  are  those  of  dower,  qmart 
impedilf  replevin,  and  ejectment ;  of  which  l2ie  two  fonner 
belong  to  ihe  class  either  of  real  or  of  mixed  actions  (a), 
and  the  last—though  somewhat  doubtfully  (6) — to  that  of 
mixed  actions. 

L  The  action  of  dower  — more  stricUy  denominated 
dower  unde  nihil  hahet(c)y  —  was,  until  a  very  recent 
period,  commenced,  not  by  summons^  but  by  original  writ, 
of  the  nature  of  which  an.  account  has  already  been 
given  (d) ;  and  which,  it  wiU  be  remembered,  was  ontientlj 
the  process  used  for  beginning  all  suits,  though,  in  per- 

(«)  Vide  sup.  pp.  ^8,  511.  part  of  her  dower,  but  deprived  of 

(6)  To  which  of  these  classes  they  the  residue  under  the  circumstaiices 

belong,  may  be  doubted ;  nor  is  it  of  mentioned,  sup.  p.  476.  No  instaiiee 

any  consequence  to  deoide.  of  this-  action  is  found  in  mod^n 

(o)  Vide  sup.  vol.   I.  p«   272  et  times.     Its  existence,  howerer,  is 

seq.;  sup.  pp.  476,  50^  513.    As  recognised  in  23  &  24  Vict.  c.  126; 

to  the  other  species  of  the  action  of  s.  26 ;  and  supposing  such  an  sctioo 

dower,   viz.  **  the  writ  of  right  of  to  be  brought,  its  proceedings  wrvkl 

dower,"  it  will  b.e  remembered  that  be  the  same  as  those  in  an  actioD  of 

it  is  only  applicable  in  the  particular  dower  unde  nUdi  kaheU 

case  of  a  woman  being  endowed  of  (J)  Vide  sup.  pp.  583,  5M. 
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sonal  actions,  its  use  became  in' the  course  of  time  evaded. 
In    real  and  mixed  actions,  however,   it  was  retained, 
together  with  an  antiquated  and  cumbrous  process  upon 
it  to  procure  the  appearance  of  the  defendant  («).     But 
by  the  23  &  24  Vict.  c.  126,  (called  the  Common  Law 
Procedure  Act,  I860,)  both  the  original  writ  itself,  and 
the  subsequent  process  upon  it,  were  abolished ;  it  being 
enacted  (sect.  26),  that  no  original  writ  of  dower  or  dower 
tinde  nihil  habet,  and  no  plaint  fi>r  freebench  or  dower  in 
the  nature  of  any  such  writ(/),  shall  be  brought  after  the 
commencement  of  this  Act  in  any  court  whatsoever ;  but 
where  any  such  writ,  action  or  plaint  would  now  lie  either 
in  a  superior  or  in  any  other  court,  an  action  may  be  com- 
menced by  writ  of  summons  issuing  out  of  the  Common 
Pleas,  in  the  same  manner  and  form  as  the  writ  of  sum- 
mons in  an  ordinary  action.     The  Act  proceeds  to  di- 

(e)  Under  this  process  (now  abo*  and  then,  if,  on  the  return  of  the 
lished),  the  defendant  (or  tmant  as 
he  is  called  in  a  real  action)  was 
called  on  to  appear  by  the  sherifTs 
sticking  up  a  form  of  written  sum- 
mons, and  leaving  it,  on  the  premises 
out  of  which  the  dower  is  claimed. 
(See  Garrard  v.  Tuck,  8  C.  B.  231.) 
And  in  order  to  secure  notice  to  the 
tenant,  the  summons  had  (by  91 
Eliz.  c.  8,  8.  2)  to  be  pr^elainud  in 
the  church,  which  proclamation  was 
afterwards  directed  by  7  Will  4  & 
1  Vict.  c.  49,  to  be  affixed  to  the 
church  doors  instead.  A nd  after  th e 
original  writ  had  been  returned  into 
court,  the  tenant  was  entitled  to 
c(ut  an  essoign,  that  is,  allege  an  ex- 
cuse for  failing  to  appear.  (See 
Twining  «.  Lowndes,  10  Bing.  65.) 
In  default  of  appearance,  the  d«' 
mandant  (as  the  plaintiff  is  termed  in 
a  real  action)  was  entitled  to  sue  out 
further  process,  called  a  grand  cape  ; 
under  which  the  sheriff  was  directed 
to  take  possession  into  the  hands  of 
the  Crown  of  the  premises  claimed  ; 


grand  cape,  tfaete  was  still  no  appear- 
ance, the  demandant  was  entitled  to 
judgment.  If  on  the  other  hand  the 
tenant  appeared,  then  the  next  step 
was  for  the  demandant  to  e<mni 
(which  is  equivalent  to  declaring  in 
a  personal  action),  and  by  her  count 
to  make  demand,  in  general,  terms, 
of  the  third  part  of  the  lands  of  her 
deceased  husband.  ( See  Williams  v* 
Gwyn,  2  Saund.  by  Wms.  48 — 45  a; 
Roscoe  on  Real  Actions,  p.  282.) 

(/)  Plaints,  in  the  nature  of  real 
or  mixed  actions,  were  the  method 
of  commencing  remedies  for  the  re- 
covery of  land  in  inferior  courts, — 
such  as  the  court  baron  and  the  an- 
tient  county  court,  and  courts  of 
record  having  jurisdiction  under 
their  charters  to  entertain  plea  of 
land.  As  to  free- bench,  it  is  the 
name  under  which  dower  is,  by 
the  custom  of  some  manors,  claim* 
able  in  the  lord's  court  in  respect  of 
lands  of  copyhold  tenure.  (See  Fits. 
Nat.  Brev.  155  P.) 
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rect  (sects,  26,  27),  that  upon  such  writ  shall  be  endorsed 
a  notice  that  the  plaintiff  intends  to  declare  in  dower,  or 
for  freebench,  as  the  case  may  be;  and  that  service  of 
such  writ,  the  appearance  of  the  defendant,  the  proceed- 
ings in  default  of  appearance,  the  pleadings,  judgment, 
execution,  and  all  other  proceedings  and  costs  on  such, 
writ  shall  be  subject  to  the  same  rules  and  practice,  as 
nearly  as  may  be,  as  the  proceedings  in  an  ordinary  action 
commenced  by  writ  of  summons  {e). 

Among  the  pleas  in  bar  peculiar  to  the  action  of  dower, 
is  that  of  ne  ungues  seisie  que  dower ^  viz.  that  the  demand- 
ant's husband  was  never  seised  of  such  an  estate  in  the  lands 
in  question  as  could  give  the  demandant  a  legal  claim  to 
dower ;  another  is  ne  ungues  accouple  en  loial  matrimonies 
viz.  that  the  demandant  and  her  supposed  husband  were 
never  joined  in  lawful  matrimony :  another,  that  the  hus- 
band is  still  living ;  another,  that  the  demandant  eloped 
fix>m  her  husband  and  lived  in  adultery  with  another 
person  (/);  and  another  is  tout  temps  prists  viz.  that  from 
the  death  of  the  husband  the  tenant  has  always  been  and 
still  is  ready  to  render  the  demandant  her  dower,  and 
rendereth  the  same  into  the  court  {g).     And  to  the  plea 
ne  ungues  accouple,  the  demandant  may  reply  that  she  was 
married  at  such  a  place,  in  such  a  diocese ;  on  which  it 
has  been  the  course  to  award  a  trial  by  certificate  (i) ; 
the  court  sending  to  the  bishop  of  that  diocese  to  certify 
whether  there  was  a  marriage  or  not.     To  the  plea  that 
her  husband  is  still  living,  she  may  reply  his  death;  and 
the  issue  thereon  shall  be  tried  by  witnesses  (t);  but  all 
other  issues  are  triable  by  jury  (A). 

At  the  common  law  there  were  neither  damages  nor 

(e)  The  provisions   of  15  &   16  Watson,  dem,,  John  Watson,  teu^  10 

Vict  c.  76,  and  17  &  18  Vict.  c.  125,  C.  B.  8. 

in  particular,  are  made  applicable  (A)  As  to  trial  of  marriage   lyy 

to  such  writ,  pleadings,  and  proceed-  certificate  of  the  bishop,  as  the  law 

ings.    (23  &  24  Vict  c.  126,  s.  27.)  now  stands,  vide  sup.  p.  612,  n.  (o>. 

(/)  Hetherington  o.  Graham,  6  (i)  As  to  the  trial  by  witnesses, 

Bing.  185.  vide  sup.  p.  618. 

{g)  As  to  this  plea,  see  Sarah  (k)  Roscoe,  222,  300. 
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casts  in  dower.  But  by  the  statute  of  Merton,  (20  Hen. 
III.  c.  1,)  it  is  enacted,  that  if  a  widow  shall  recover  her 
dower  of  the  lands  whereof  her  husband  died  seised,  the 
tenant  shall  yield  damages,  that  is  to  say,  the  value  of  the 
dower  £rom  the  time  of  the  death  of  the  husband,  until  the 
day  the  widow  shall  have  judgment  to  recover  seisin.  And 
by  the  statute  of  Gloucester,  (6  Edw.  I.  c.  1,) — ^which 
gives  costs  in  all  cases  where  the  party  is  entitled  to 
damages, — and  by  the  subsequent  statutes  of  4  Jac.  I.  c.  3, 
and  8  &  9  Will.  III.  c.  11,  costs  were  made  recoverable 
by  the  successful  party,  (whether  demandant  or  tenant,)  in 
this  action.  In  addition  to  which,  there  is  now,  also,  the 
above-mentioned  provision  of  23  &  24  Vict.  c.  126,  s.  27. 
If  the  jury  find  a  verdict  for  the  demandant,  they  ought 
also  to  find,  1,  that  her  husband  died  seised,  and  also  of 
what  estate,  and  the  time  of  his  death ;  2,  the  annual 
value  of  the  land ;  3,  the  amount  of  damages  she  has  sus- 
tained by  the  detention  of  her  dower.  And  the  judgment 
in  this  action,  when  given  for  the  demandant,  is,  that 
she  recover  seisin  of  a  third  part  of  the  tenements  in 
demand,  to  be  set  forth  by  metes  and  bounds,  together 
with  the  damages  and  costs  (/). 

i'  II.   Quare  impedit  (m)  also  commenced,  like  the  last,  by 

[■  original  writ;  returnable  into  the  Common  Pleas  only  (n) 

rti  until  the  same  23  &  24  Vict.  c.  126.     This  original  writ 

/  directed  the  sherijBT  to  command  the  defendants  who  di&- 

,;  turbed  the  presentation,  (that  is,  in  general,  the  bishop, 

;^  patron  and  clerk,)  to  permit  the  plaintiff  to  present  a  fit 

person,  (without  specifying  whom,)  to  such  a  vacant  church 

which  he  claimed  to  be  in  his  gift,  and  his  presentation  to 

V  which  the  defendants  unjustly  hindered ;  and  unless  they 

so  did,  then  to  appear  in  court  on  such  a  day,  to  show 

(0  William  v.  Gwyn,  2   Saand.  (»)  At  the  suit  of  the  Crown,  how- 

■j<-                hy  Wms.  44  e.  ever,  it   might  he   returnable  into 

^!                    (ot)  As  to  a  quare  impedit,  vide  the  Court  of  Queen's  Bench.    (See 

iup.  pp.  477>  514|  530  et  seq. ;  and  Dyversit^  des  Courtes,  Ch.  Bank  le 

"■ft               see  Tolson  o.  Bishop  of  Carlisle,  8  Roi.) 

C.  B.  41 ;  5  C.  B.  761. 

4  •"•  ^^^ 


!^' 


702 


BOOK  v.  — OF  CIVIL  INJURIES. 


why  they  hindered  him  (»).  But  by  the  26th  section  of  this 
statute  abeady  mentioned  in  reference  to  the  action  of 
dower,  it  is  now  also  enacted,  that  no  quoare  impedit(o) 
shall  be  brought,  after  the  commencement  of  diis  A<*t}  m 
any  court  whatsoever ;  but  that,  where  a  quare  impe£t 
would  now  lie  either  in  a  superior  or  in  any  other  oomt,  an 
action  may  be  commenced  by  writ  of  summons,  issuing  ont 
of  the  Common  Pleas,  in  the  same  manner  and  ibnn  a«tfae 
writ  of  summons  in  an  ordinaxy  action ;  and  upon  nicli 
writ  shall  be  indorsed  a  notice  that  the  plaintiff  intends  to 
declare  in  guare  impedit.  And  by  the  27th  section,  the  ser- 
vice of  such  writ,  the  appearance  of  the  def^idant,  the 
proceedings  in  default  of  appearance,  the  pleadings,  judg- 
ment, execution,  and  all  other  proceedings  and  co^  upon 
such  writ,  shall  be  subject  to  the  same  rules  and  practice, 
as  nearly  as  may  be,  as  the  proceedings  in  an  ordinarf 
action  commenced  by  writ  of  summons  (  p). 

The  plaintiff,  in  his  declaration,  must  show  a  tide  in 
himself  or  his  ancestors,  or  those  under  whom  he  claims,— 
an  actual  presentation  under  that  title,  and  a  disturbance 
before  the  action  brought  (q)*     [Upon  this,  the  biAop  and 

(»)  "  Immediately  on  the  suing  out 
"  of  the  quare  impedit"  says  Black- 
Stone  (voL  in.  p.  248),  *<if  the  plain* 
*'  tiff  suspects  that  the  bishop  will 
*'  admit  the  defendant  or  any  other 
**  olerk  pending  the  suit,  he  may 
"  have  a  prohibitory  writ,  called  a 
"  ne  admiUaSt"  and'" i(  the  bishop 
**  doth,  after  the  receipt  of  this  writ, 
"  admit  any  person,  even  though  the 
*'  patron's  right  may  have  been  (bund 
'*  in  a  jus  patronaiis,  then  the  plain- 
'*  tiff,  after  he  has  obtained  judgment 
**  in  the  quare  impedit^  mav  remove 
**  the  incumbent,  if  the  clerk  of  a 
**  stranger,  by  scire  facias,  and  shall 
*'  have  a  special  action  against  the 
"  bishop,  called  a  quare  incumhravit, 
"  to  recover  the  presentation,  and 
**  also  satisfaction  in  damages  for  the 
**  injury  done  him  by  incumbering 
**  the  church  with  a  clerk  pending 
"  the  suit,  and  after  the  ne  admUtas 
**  received."  The  quare  incumbravit, 
however,  was  a  real  action,  and  is 


now  abolished  byS&4  Will  4,  c.  27; 
and  it  would  seem  that  there  it  oo 
neoesaity  for  a  nc  adwuHoM,  where  all 
proper  parties  have  been  wMAe  de- 
rendants  in  the  qntgre  tmpedii ;  for  if 
the  bishop  be  a  defendanit  oo  Jsp« 
can  occur  pendente  hrepi,  ( Wais.  C  L 
1 12  O'and  if  the  clerk,  thee,  tboogfa 
he  waa  admitted  prior  or  pendiajf^ 
quare  impedit,  he  is  removed  by  the 
mere  effect  of  the  judgment  io  tbat 
action.    (Ibid.  289,  290.). 

(o)  This  means  of  coune  that  bp 
writ  (or  original  writ)  of  g«arf  «»- 
pedit  shall  be  brought. 

(  p )  The  provisions  of  1 5  &  1 6  Tict. 
c.  76,  and  of  17  &  18  Vict.c.m 
in  particular,  are  made  apvliesble  to 
such  writ,  pleadings,  aDa  proceed- 
ings.   (28  &  24  Vict  c  126,  ».  i1-) 

{q)  Brickhead  v.  Aicbbtibop  of 
York,  Hob.  250. 


C.  XI. — OF  THE  PROCEEDINGS  IN  PARTICULAR  ACTIONS.  703 

[the  clerk  usuall j  disclaim  all  title,  save  onlj,  the  one  as 
ordinary  to  admit  and  institute,  and  the  other,  as  pre- 
sentee of  the  patron ;  who  is  left  to  defend  his  own  right.] 
Indeed  it  was  a  rule  at  the  common  law,  that  neither  the 
ordinary  nor  clerk  were  at  liberty  to  plead  to  the  right  of 
patronage,  as  neither  of  them  had  any  thing  therein ;  but 
by  25  Edw.  III.  st.  3,  c.  7,  the  ordinary  may  now  do  so, 
provided  he  have  himself  collated  by  lapse,  and  the  clerk, 
if  he  have  been  collated,  or  presented  and  instituted  (r) ; 
that  is,  they  may  respectively  defend  their  own  right  so  to 
collate,  or  be  instituted.  They  may  each  also  plead  certain 
dilatory  pleas  (*);  or  if  they  mean  to  deny  that  they  have 
obstructed  the  presentation,  they  may  each  plead  in  bar  the 
general  issue  ne  disturba  pas  (t) ;  and  as  this  does  not  deny 
the  right  of  the  plaintiff,  it  entitles  him,  so  far  as  these 
defendants  are  concerned,  to  immediate  judgment  to  re- 
cover his  presentation ;  though  he  has  also  the  option  of 
maintaining,  if  he  thinks  fit,  that  a  disturbance  has  in  fiict 
been  committed,  which,  if  proved,  will  give  him  a  right  to 
recover  damages.  The  bishop  may  also  plead  in  bar,  that 
the  clerk  presented  by  the  plaintiff  was  unfit,  for  want  of 
learning  or  otherwise,  to  be  instituted  (u).  The  patron, 
also,  is  entitled  to  resort  to  certain  dilato^  pleas  (v) ;  or 
may  plead  pknarty,  viz.,  that  the  church  has  been  full  for 
six  calendar  months  before  the  issue  of  the  original  writ, 
by  virtue  of  his  own  presentation  (ar) ;  or  may  plead,  like 
the   ordinary  and  clerk,  and  with  the  same  effect,  the 

(r)  7  Rep.  26  8;  Elvis  v.  Arch.  (o)  Com.  Dig.  Abatement,  H.  19, 

bishop  or  York,  Hob.  892 ;  Queen  H.  23. 

and  Middleton's  case,  1  Leon.  45;  (jr)  Sut  Westm.  2,  c.  5,  vide  sup. 

Apperley  «.  Bishop  of  Hereford,  9  p.  531.  A  question  is  made  in  Ros- 

Bing.  681 ;  Storie  v.  Bishop  of  Win-  coe  on  Real  Actions,  (p.  284,)  as  to 

chaster,  9  C.  B.  62;  17  C.  B.  65S;  the  effect   that    the    statute    of  7 

Roscoe  on  Real  Actions,  231,  239,  Anne,  c.  18,  has  had  as  to  a  plea  of 

241.  plenarty.     It  is  laid  down  that  the 

(«)  Com.  Dig.  Abatement.  clerk  also  may  plead  plenarty,  but 

(t)  Colt  9,  Bishop  of  Coventry,  then  he  must  show  that  the  presen- 

Hob.  193 ;  ILv.  Bishop  of  Worces-  tation  was  a  lawful  title.    (Lister  v. 

ter,  Vaughan,  58.  Crameel,  Noy,  30 ;  S.  C.  1  Brownl. 

(«)  Vide  sup.  p.  29.  162  ;  Roscoe  on  Real  Actions,  240.) 
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general  issue  of  ne  disturba  pas  (y ) ;  or  may  traTene  tfce 
title  alleged  by  the  plaintiff  in  his  declaration.  Here, 
however,  this  difference  is  to  be  observed,  that  though,  u 
a  mere  answer  to  the  action,  such  traverse  is  a  sufficient 
plea,  yet  it  may  be  often  necessary  to  go  ftulher ;  for  in  a 
quare  impedit  both  parties  are  in  a  manner  plainlifi,  and 
either  of  them  entitled  to  a  judgment  that  he  recover  the 
presentation,  and  have  a  writ  to  the  bishop  for  the  admis- 
sion of  his  clerk :  if,  therefore,  the  patron  wishes  to  obtain 
a  judgment  of  this  description,  and  not  merely  a  judgment 
discharging  him  from  the  action,  (which  will  naturally  be 
the  case,  unless  he  has  presented,  and  his  clerk  has  been 
actually  admitted,)  he  must,  in  addition  to  the  trareree, 
set  forth  some  matter  showing  title  in  himself  (z). 

The  trial  in  qitare  impedit  is  in  several  instances  by  cer- 
tificate (a) ;  but  in  general  by  jury.     And  upon  the  fiiilure 
of  the  plaintiff  at  the  trial,  in  making  out  his  title,  the 
defendant  is  put  upon  the  proof  of  his,  if  title  has  been 
asserted  by  his  plea.     If  the  right  be  fbmid  for  the  plain- 
tiff, three  further  points  are  also  to  be  inquired  into,— 1. 
Whether  the  church  be  fiill  or  not;  and,  if  it  be,  upon 
whose  presentation  it  is  full ;  2.  The  yearly  value  of  die 
church; — 3.  Whether  six  calendar  months  have  pwsed 
since  the  avoidance ; — all  which  matters  are  material  to 
be  ascertained,  in  order  to  determine  the  nature  of  the 
damages  to  which  the  plaintiff  may  be  entitled  (ft).    For  at 
common  law  no  damages  were  recoverable  in  a  (fvore  t»- 
]}edit;  but  by  the  statute  of  Westminster  the  second,  (13 
Edw.  I.  c.  5,)  if  more  than  six  calendar  months  have  passed 
by  reason  of  the  disturbance  of  any  person,  so  that  the 
bishop  has  presented  by  lapse,  and  the  true  patron  has 

(y)  Colt  ».  Bishop  of  Coventry,  the  clerk  be  alive,  must  be  tried  bf 

ubi  sup.;  R.W.  Bishop  of  Worcester,  certificate;  but  also  the  sevtfal  »• 

ubi  sup.  sues  arising  upon  buiittitmf  d/p^ 

(t)  Vaughan,  7,  8.  vation,  resignaiitm,  or  plenart$, 

(a)  Vide  sup.  p.  612.     See  also  (b)  2   Inst.  862;    6  Rep.  49 1; 

Roscoeon  Real  Actions,  503 ;  where  Poyner  v.  Chorleton,  Dy.  l^^^*  ' 

it  is  said  that  not  only  the  issue  on  Bl.  Com.  249. 
the  abifity  of  the  plaintiff**  clerk,  if 
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lost  his  presentation,  damages  shall  be  adjudged  against 
the  disturber,  to  the  amount  of  the  value  of  the  church  for 
t^o  years ;  or  if  the  sue  calendar  months  have  not  passed, 
then  damages  to  the  value  of  the  moietj  of  the  church  for 
one  year  (c). 

The  judgment  for  the  plaintiff  in  a  quare  impedit  is,  that 
he  recover  his  presentation,  and  have  a  writ  to  the  bishop, 
commanding  him  to  admit  his  clerk  (cf);  and  also  that  he 
recover  his  damages  and  costs ;  and  the  judgment  for  the 
defendtot,  where  he  has  made  out  his  own  title  to  present, 
is,  with  the  exception  of  the  damages,  the  game  («).  No 
costs,  indeed,  were  recoverable  by  either  party,  in  qiiare 
impedit y  until  a  recent  period  (/).  But  by  4  &  5  Will.  IV. 
c  39,  it  is  enacted,  that  where  a  verdict  is  given  for 
the  plaintiff,  he  shall  have  his  costs  in  addition  to  his 
damages ;  and  where  a  verdict  is  given  against  him,  or  he 
shall  discontinue,  or  be  nonsuited,  he  shall  pay  costs  to  the 
adverse  party;  though  this  is  subject  to  a  proviso,  that  no 

(Vide  sup.  p. 


(e)  6  Rep.  61  a ;  2  Inst.  862 ; 
Henslow  v.  Bishop  of  Sarum,  Dy. 
76  b.  An  additional  reason  is  given 
in  the  books  (see  Wats.  C.  L.  291), 
as  far  as  regards  the  first  point,  viz. 
that,  unless  this  is  ascertained,  it  will 
not  appear  whether  the  plaintiff  is 
entitled  to  recover  his  presentation ; 
because  the  church  may  be  full  upon 
the  presentation  of  some  stranger, 
not  party  to  the  quare  impedit ;  and 
whose  title  may  be  better  than  the 
plaintiff's.  According  to  Black- 
stone,  (vol.  ill.  p.  249,)  the  reason 
for  inquiry  into  the  third  point, 
(which  he  describes  as  whether  six 
calendar  months  have  passed  6«- 
Hceen  the  aooidanee  and  the  time  ff 
bringing  the  aeticn)  is,  that,  if  that 
period  of  time  has  passed,  the  case 
**  would  not  be  within  die  statute 
(18  Edw.  1,  c.  5,  s.  2),  **  which  per. 
"  mits  an  usurpation  to  be  divested 
"  by  a  quare  impedit  brought  i>\fra 
VOL.  III. 


*'  tempue  eemestrt/* 
531.) 

(rf)  F.  N.  B.  88. 

(e)  Wats.  C.  L.  295.  If  the 
bishop,  upon  receiving  the  writ  ad 
admittendum  eleriemm,  (says  Black- 
stone,  vol.  iii.  p.  250,)  does  not  ad- 
mit the  plaintiff's  clerk,  the  latter 
may  sue  him  in  a  qwtre  non  ad- 
nritit,  and  recover  satisfkction  in  da- 
mages. And  this  writ  would  seem 
still  to  lie ;  for  as  the  judgement  in 
it  is  only  to  recover  damages  (F.  N. 

B.  47  )i  it  is  conceived  not  to  be  a 
real  action.  Perhaps,  however,  such 
a  writ  is  rarely  or  never  necessary; 
for  it  is  said  that  a  bishop  refusing 
to  execute  the  writ  ad  admittendum 
elericumj  or  making  an  insufficient 
return  to  it,  may  be  Jlned,    (Wats. 

C.  L.  802.) 

( /  )  Edwards  v.  Btshop  of  Exeter, 
6  Bing.  N.  C.  146. 

Z  Z 
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judgment  for  costs  shall  be  liad  against  any  archbishop, 
bishop,  or  other  ecclesiastical  patron  or  incumbent,  if  de 
judge  who  shall  try  the  cause^  (or^  where  there  is  no  trial 
by  jury,  the  court  at  laige,)  shall  certify  that  he  had  pth 
bable  cause  for  defending  the  action ;  it  being  howerer 
declared,  that  in  no  case,  where  the  defence  shall  be 
grounded  on  a  presentation  or  collation  previouslT  made, 
shall  such  presentation  or  collation  be  deemed  a  probaUe 
cause  of  defence  within  the  meaning  of  the  proTiso.  In 
addition  to  which  there  is  now  the  provision  of  23  &  24 
Vict.  c.  126,  s.  27  (already  noticed  in  reference  to  lie 
action  of  dower),  which  enacts  that  all  the  proceediogs 
and  costs  upon  the  writ  of  summons  in  guare  impe£t, 
shall  be  subject  to  the  same  rules  and  practice  as  neailj 
as  may  be,  as  in  an  ordinary  action  commenced  by  writ 
of  summons. 

III.  In  replevin  (g),  also,  the  course  of  proceeding 
was,  formerly  (A),  by  original  writ,  though  of  a  descrip- 
tion different  from  that  in  dower  and  quare  vKpe&i 
as  it  directed  the  sheriff  not  to  summon  the  defendant 
into  any  of  the  superior  courts  at  Westminster,  but  to 
replevy  the  goods,  and  determine  the  matter  in  the  com- 
njon  law  county  court  incident  to  his  own  jurisdiction. 
But  this  mode  became  obsolete ;  the  course  having  been 
introduced  by  several  antient  statutes  (i),  of  levying  a  pla^^ 
in  such  court,  toithout  original  tvrity  and  thereon  obtaining 
from  the  sheriff  a  replevin  of  them.  It  has  been  shown, 
however,  in  a  former  place,  that  this  method  has  now  in 
turn  been  superseded  by  modem  enactments  (j),  ^Brcct- 
ing  the  application  for  a  replevin  to  be  made  to  the 
Registrar  of  the  coimty  coiurt  within  the  district  of  which 
the  distress  was  taken;  and  giving  the  owner  of  the  goods 
the  option  of  commencing  this  action  of  replevin  either  m 
the  county  court,  or  in  one  of  the  superior  courts  of  the 

ig)  As  to  replevin,  vide  sup.  pp.  c  21  j  Sut  of  Westm.  13  W*-  ^» 

867,  897,  n.  (a),  477,  479, 536-538.  c.  2 ;  1  Ph.  &  M.  c  12. 
(A)  Vide  sup.  p.  538,  n.  (/).  (J)  Vide  sup.  p,  536. 

(«)  Stat,  of  Marlbridge,  52  Hen.  3, 
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common  law;  and  if  he  commence  it  in  the  former,  thQ 
option  also  otremouing  it,  by  certiorari^  to  one  of  the  latter 
court8(A).  To  this  we  have  now  to  add,  that  if  the  replevin 
be  commenced  in  a  superior  court,  the  course  of  proceed- 
ing for  that  purpose  is  to  be  the  same  that  is  obseired 
there,  in  any  other  personal  action  (/)«  K,  on  the  other 
hand,  it  iaremoved  to  a  superior  court  after  being  commenced 
in  the  coimty  court,  the  sheriff,  to  whom  the  writ  of  cer^ 
tiarari  is  directed,  must  summon  the  defendant  to  appear 
in  the  superior  court,  on  the  day  when  it  is  returnable  (m). 
Before  the  end  of  the  second  Term  afiier  this  return  day, 
the  writ,  with  its  return,  must  be  filed  in  the  superior 
court ;  and  if  the  defendant  does  not  appear,  the  plaintiff 
obtains  a  four^^y  rule  calling  upon  him  to  do  so ;  and  if 
he  &ils  to  comply,  there  is  a  process  by  pane  per  vadiosy 
and  afiier  that  by  distringas,  or,  if  necessary,  by  repeated 
writs  of  distringas;  upon  which  issues  may  be  levied  fix)m 
time  to  time,  until  the  appearance  is  effected  (n). 

Upon  appearance,  (whether  the  action  be  commenced 
in  a  superior  or  in  a  county  court,)  the  next  step  is  for  the 
plaintiff  to  declare;  and  if  he  omits  to  do  so  in  due  time,  the 
defendant  may  sign  judgment  of  non  pros.  The  declaration 
(which  states  in  general  terms  the  taking  of  the  goods  in  a 
certain  place,)  being  delivered,  the  subsequent  course  of 
pleading  differs  firom  that  in  other  personal  actions,  chiefly 
in  the  following  particular :  that  the  defendant's  plea  may 
not  only  tend  to  his  acquittal  or  discharge  from  the 
action  (o),  but  may  claim  a  return  of  the  goods  (/>),  ad- 
mitting that  they  were  taken,  but  insisting  that  they  were 

(k)  19  &  20  Vict  c  108,  n.  63,  (p)  It  is  not  necessary,  however, 

64 ;  23  &  24  Vict  c  126,  s.  22.  that  it  should  conclude  with  a  claim 

(/)  19  &  20  Vict  c.  108,  s.  66,  of  a  return ;    it  being  provided  by 

(m)  See  Davies  v.  James,  1  T.  R*  15  &  16  Vict  c.  76,  s.  67,  that  no 

878.  formal  conclusion  (that  is,  no  conclu- 

(n)  Roscoe  on   Real  Actions,  p.  sion  in  any  particular  form  of  words) 

629.  shall  be  necessary  to  any  plea,  avow- 

(o)  Ibid.  p.  630.  ry,  cognizance,  or  subsequent  plead- 
ing. 

zz2 
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kwfidly  taken^  aa  a  diafcreas.     Such  a  plea  ifl  called  sd 
aoawryy  or  (if  the  distzess  was  made^  not  in  his  own  lig^ 
but  as  servant  for  another,)  a  cognizamoe.     In  answer  toao 
avowry,  the  plaintiff  is  now  enabled  bj  23  &  24  YieL  c. 
126,  &  23,  to  pay  money  into  court  in  satisfiictLOii  in  lib 
manner,  and  subject  to  the  same  proceedings  as  to  co^ 
and  otherwise  as  upon  a  payment   into  court  bja^ 
fendant  in  other  actions ;  it  bein^  however  pcovidei  ^ 
sect.  24),  that  such  payment  into  court  shall  not*,  nor  shiH 
the  acceptance  thereof  by  the  defendant  in  satifl&dion) 
work  a  forfeiture  of  the  replevin  bond.     If,  however,  dw 
plaintiff  does  not  adopt  this  course,  his  next  pleading  is 
called  a  pUa  in  bar ;  which  the  defendant  answers  \fj  s 
replication;  and  so  to  the  end  of  the  series;  the  namesof 
all  the  pleadings  subsequent  to  the  avowry  or  c<^iiiznfi6 
being  thus 'transposed  and  thrown  into  a  revarsed  oider 
fiom  that  in  which  they  stand  in  ordinary  cases.    Ak, 
where  the  distress  was  for  rent,  the  statute  11  Gea  XL  c. 
19,  gives  the  defendant  the  power  of  resorting  to  a  jewrw 
form  of  avowry  or  cognizance;  a  provision  introduced  to 
protect  landlords  from  the  inconvenience  of  specially  set- 
ting forth  their  title.    Instead  of  an  avowry  or  oogDizanc^ 
however,  the  defendant  may  plead  in  abatement  (X  bar, 
which  will  be  followed  by  a  replication  on.  the  part  of  ^ 
plaintiff,  according  to  the  ordinary  eoorse  of  pleading. 
Thus,  the  defendant  may  plead  in  bar  turn  cepit;  viz.,  that 
he  did  not  take  the  goods ;  which  is  considered  aa  the 
general  issue  in  replevin.     And  it  is  further  to  be  undc^ 
stood,  that  the  defendant  is  entitled  to  make  sevenJ  avow- 
ries, and  both  to  avow  and  demur;  and  that  each  pwtf 
has  similar  rights  throughout  the  whole  series  of  pleading) 
according  to  the  principle  now  generally  established  m 
ordinary  actions. 

The  issue  may  be  nuide  up  either  by  plaintiff  or  defend- 
ant (q) ;  for  as  the  defendant,  in  case  of  a  judgment  in  bs 
favour,  may  obtain  a  return  of  the  goods,  both  parties  ai« 

({)  Roscoe  on  Real  Actions,  642. 
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congidered  as  in  a  maimer  plaintiffi^ — a  circumstance  in 
which  this  action  is  analogous  to  that  of  qvare  impedit  (r). 
As  to  the  judgment^  it  awards,  when  given  in  fitvour  of 
the  plaintiff,  damages  for  the  unlawful  taking  and  detain- 
ing ;  when  given  for  the  defendant,  either  a  return  of  the 
goods,  or,  if  the  distress  was  for  rent,  then,  at  the  option 
of  the  defendant,  a  recovery  of  the  amount  of  rent  in  arrear. 
For  by  statute  17  Car.  11.  c.  7,  if  the  plaintiff  be  nonsuit 
before  issue  joined,  then, — upon  su^estion  made  on  the 
record,  in  nature  of  an  avowry  or  cognizance,  or  if  judg- 
ment be  given  against  him  on  demurrer,  then  without  any 
such  suggestion, — ^the  defendant  may  have  a  writ  to  inquire 
into  the  value  of  the  distress  by  a  jury,  and  shall  recover 
the  amount  of  it  in  damages,  if  less  than  the  arrear  of 
rent;  or  if  more,  then  so  much  as  shall  be  equal  to  such 
arrear,  with  costs.  Or  if  the  nonsuit  be  after  issue  joined, 
or  if  a  verdict  be  against  the  plaintiff,  then  the  jury  im- 
panelled to  try  the  cause  shall  assess  such  arrears  for  the 
defendant ;  and  if  (in  any  of  these  cases)  the  distress  be 
insufficient  to  answer  the  arrears  distrained  for,  the  de- 
fendant may  take  a  fiirther  distress  or  distresses. 

Where  the  defendant  has  judgment  for  a  return  of  the 
goods,  th^re  issues  in  his  &vour  [a  writ  de  retomo  habendo, 
whereby  the  goods  are  returned  again  into  his  custody,  to 
be  sold  or  otherwise  disposed  of,  as  if  no  replevin  had  been 
made.]  And  when  this  judgment  is  by  the  de&ult  or  non- 
suit of  the  plaintiff,  [the  plaintiff  might,  at  the  common 
law,  have  brought  another  replevin,  and  so  in  inJinUum,to 
the  intolerable  vexation  of  the  defendant ;  whereupon  the 
Statute  of  Westminster  II.  (13  Edw.  I.  c.  2),  restrains 
Ihe  plaintiff,  when  nonsuited,  from  suing  out  any  fiiesh 
replevin ;  but  allows  him  a  judicial  writ  issuing  out  of  the 
original  record,  and  called  a  ¥^t  of  second  deliverance, 
in  order  to  have  the  same  distress  again  delivered  to  him 
on  giving  the  like  security  as  before.  And  if  the  plaintiff 
be  a  second  time  nonsuit,  or  if  the  defendant  has  judgment 

(r)  Vide  sup.  p.  704. 
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[upon  verdict  or  demurrer  in  the  first  replevin,  he  shaO 
have  a  writ  olrettam  irreplevisable;  after  which  no  writ  of 
second  deliTerance  shall  be  aDowed  (*).]     On  the  other 
hand,  [if  pending  a  replevin  for  a  fi>nner  distre^  a  man 
distrains  again  for  the  same  rent  or  senrice,  then  the  paity 
distrained  upon  is  not  driven  to  his  action  of  repIeTin,  but 
shall  have  a  writ  of  recaption  {{) ;  and  recover  damages  for 
the  d^endant's,  the  re-distrainor's,  contempt  of  the  process 
of  the  law.]     In  replevin,  as  in  other  actions,  costs  aie 
now  recoverable  (h)  ;  and  by  statute  1 1  Geo.  II.  c.  19,  if 
the  replevin  be  founded  on  a  distress  for  rent,  quit  rents, 
relief,  heriot,  or  other  service  (ar),  and  the  plaintiff  shaD 
become  nonsuit, '  discontinue,  or  have  judgment  against 
him,  the  defendant  was  made  entitled  to  recover  dwJfe 
costs  of  suit.     But  by  a  provision  of  5  &  6  Vict  c.  96, 8.2, 
double  costs  in  this  case  (as  in  all  others  where  they  are 
given  by  any  public  act  of  parliament)  are  now  reduced  Ui 
**  such  full  and  reasonable  indemnity  as  to  all  expaises 
"  incurred,  as  shall  be  taxed  by  the  proper  officer  in  that 
«  behalf.'' 

IV.  We  now  arrive  at  Ejectment  {t/),  the  fonrth  and 
last,  but  by  fer  the  most  important,  of  the  actions  of  which 
we  proposed  in  this  chapter  to  treat ;  being  indeed  (with 
the  exception  of  dower)  the  only  action  in  which  land 
is  now  capable  of  being  specifically  recovered.  Same 
explanation  has  been  already  given  of  the  manner  of  ite 
introduction  into  our  judicial  system,  and  reference  has 
been  made  to  the  manner  in  which  it  has  been  recently  re- 
modelled (z).  But  in  matters  of  law,  no  reform,  however 
valuable  in  other  respects,  can  enable  us  to  repose  in  entire 
ignorance  of  the  institutions  which  it  displaces ;  and  some 

(*)  2  Tnst  340.  rent-charge,  as  well  as  rent-acrricc. 

(0  F.  N.  B.  71.  (Jamieson  v,  T^yelyan,  10  E*<*- 

(«)  Statute  of  Gloucester,  6  Edw.  74&) 

1,  c.  1,  s.  2 ;  7  Hen.  8,  c.  4 ;  21  H«ii.  (y)  As  to 'ejectment,  vide  wp-  PP- 

8,  c.  19,  8.  3 ;  17  Car.  2,  c.  7,  &  2.  476,  508,  512. 

(«)  This   statute    applies    to    a  {%)  Vide  sap.  p.  508. 


C.  XI. — OF  THE  PBOCEEDINGS  IN  PABTICULAB  ACTIONS.  711 

acquaintance  with  them  will  still  be  necessary ,  to  our  correct 
apprehension  of  those  Records  and  Reports  from  which  the 
principles  of  the  law^  in  general,  are  best  to  be  collected. 
Sefore  we  proceed,  therefore,  to  any  explanation  of  the 
present  form  of  an  ejectment,  it  will  be  proper  to  advert  to 
that  which  it  wore  prior  to  the  late  improvements.     The 
action,  at  this  time,  began  as  follows: — The   claimant 
served  the  tenant  in  possession  of  the  land,  with  a  decla- 
ration in  ejectment,  no  previous  process  being  issued.     It 
^was  drawn  up  in  the  form  properly  belonging  to  a  declara- 
tion in  trespass  quare  dausum  f regit;  and  was  intituled  as 
of  the  Qowrt  in  which  the  action  was  intended  to  be  brought, 
and  (in  point  of  date)  as  of  the  last  preceding  term,  the 
service  of  it  being  usually  in  vacation.     It  was  a  mere 
string  of  fictions,  complaining  at  the  suit  of  a  fictitious 
plaintiff(a),  for  example,  John  Doe,  against  a  fictitious 
defendant,  for  example,  Richard  Roe,  that  a  lease  for  a 
term  of  years  having  been  made  to  Doe,  by  the  claimant, 
and  Doe  having  entered  thereupon — the  defendant.  Roe, 
ousted  him ;— for  which  Doe  claimed  damages.    And  sub- 
joined to  this  declaration  was  a  notice  to  ctppear^  addressed 
to  the  tenant  in  possession,  by  name,  in  the  form  of  a 
letter  from  Roe,  informing  him  that  he,  Roe,  was  sued  as 
a  casual  ejector  only,  and  had  no  title  to  the  premises,  and 
would  make  no  defence;  and  therefore  advising  him  to 
appear  in  court,  in  the  next  Term,  and  defend  his  own 
title ;  otherwise  he.  Roe,  wotdd  sujBTer  judgment  to  be  had 
against  him,  and  thereby  the  party  addressed  would  be 
turned  out  of  possession. 

On  receipt  of  this  fiiendly  caution,  if  the  tenant  in  pos- 
session did  not  in  due  time  take  the  proper  steps  to  be 
admitted  defendant  in  the  stead  of  Roe,  he  was  supposed 
to  have  no  right  at  all;  and  upon  judgment  being  had 

(a)  In  Blackstone's  time,  it  was  real  person  i  (3  BL  Com.  p.  208;) 
held  that  the  person  stated  in  the  but  at  a  later  period  of  the  practice, 
declaration  as  plaintiff,  must  be  a      he  was  always  a  nominal  one. 
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against  Boe^  the  casual  ejector,  the  real  tenant  would  be 
turned  out  of  possession  by  the  sheriff. 

In  the  next  Term,  however,  after  the  sendee  of  the  de- 
claration,  he  had  the  opportunity  of  procuring  himself  tn 
be  made  defendant ;  for  in  the  course  of  that  Term,  tk 
real  claimant,  now  called  the  lessor  of  the  plamtiffj  moved 
the  court  in  the  name  of  Doe,  the  fictitious  plaintiff, &ri 
rule  iot  judgment  against  the  casual  gectar;  upcmwiuck 
motion,  supported  by  an  affidavit  of  the  due  sendee  of  tht 
declaration,  the  court  made  a  rule  as  of  course  for  sucb 
judgment,  unless  the  tenant  should  appear  and  plead  tA 
issue,  within  the  time  therein  mentioned.   And  within  that 
time  the  tenant  in  possession  signed  (by  his  attomej),  yAai 
was  called  a  consent  rule:  binding  him  to  confess  upon  th 
trial  of  the  cause,  that  he  was  at  the  time  of  the  dechis- 
tion  in  possession  of  the  premises  therein  menticmed,  of 
part  of  them ;  and  also  to  confess  the  lease  made  by  the 
lessor  of  the  plaintiff,  as  alleged  in  the  dedaraticm;  the 
entry  of  the  plaintiff  as  therein  also  stated ;  and  lastly,  the 
ouster  by  himself  the  tenant  in  possession.    And  upon  soco 
consent  rule  being  signed,  the  tenant  in  possession  w»s 
allowed  by  the  court  to  enter  an  appearance  in  his  own 
name,  and  to  plead  the  general  issue,  fwt  guilty.    After 
this,  the  issue  was  made  up  and  sent  down  to  trial,  as  m 
an  action  at  the  suit  of  Doe,  plaintifi^  on  the  demise  of 
A.  B.  (the  lessor  of  the  plaintiff),  against  C.  D.  (the  te- 
nant in  possession) :  and  it  is  manifest,  that,  under  these 
circumstances,  the  matter  to  be  tried,  or  real  and  substan- 
tial question  in  the  cause,  would  turn  merely  upon  a  fourth 
point,  viz.  whether  the  lessor  of  the  plaintiff  had  a  go^ 
title  to  demise,  on  the  day  of  the  supposed  demise  stated 
in  the  declaration.     The  lessor  of  the  plaintiff  was  bound 
to  make  out  a  clear  title ;  otherwise  his  fictitious  lessee 
could  not  obtain  judgment  to  have  possession  of  the  hmd, 
for  the  term  supposed  to  be  granted.     But  if  the  lessor 
made  out  his  title  in  a  satisfactory  manner,  then  jud^ 
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meiit  and  a  writ  of  posseasion  was  to  go  for  John  Doe, 
the  nominal  plaintiff;  who  by  this  trial  had  proved  the 
right  of  A.  B.  his  supposed  lessor. 

It  might  haj^n,  however,  that  the  new  defendant,  after 
entering  into  the  consent  rule,  &iled  to  appear  at  the  trial, 
and  to  confess  lease,  entry  and  ouster.  In  that  case  the 
plaintiff  Doe  was  of  necessity  nonsuited,  for  want  of 
proving  those  requisites ;  but  judgment  would  in  the  end 
be  entered  against  the  casual  ejector  Boe ;  and  the  sheriff, 
itnder  a  writ  of  execution  on  such  jud^nent,  would  have 
turned  out  the  tenant,  and  delivered  the  possession  to  the 
plaintiff.  For  the  condition,  on  which  the  tenant  in  posses- 
sion was  admitted  a  defendant,  was  broken ;  and  therefore 
the  plaintiff  was  put  again  in  the  same  situation  as  if  no 
such  defendant  had  been  admitted  at  all ;  the  consequence 
of  which,  we  have  seen,  would  have  been  that  judgment 
would  have  been  entered  for  the  plaintiff  against  the  casual 
ejector. 

Such  was  the  form  of  an  ejectment,  at  the  time  of 
passing  the  Common  Law  Procedure  Act,  1852  (6).  Its 
form,  as  now  remodelled  by  that  Act  (15  &  16  Vict.  c.  76), 
ViU  appear  from  the  following  outline. 

A  writ  is  issued  out  of  any  of  the  superior  courts  of  the 
common  law,  in  a  prescribed  form(c),  directed  to  the 
person  or  persons  in  possession,  by  name,  and  generally 

(fr)  It  was  by  a  gradual  advance  session.    But,  as  much  trouble,  says 

tbat  the  strange  fictioos  above  de-  B]ackstone(  vol.  iiL  p.  202),  attended 

scribed  obtained  reception.    Origi-  this  actual  making  of  the  lease,  en- 

nally  the  claimant  used  to  make  a  try  and  ouster,  a  new  and  more  easy 

formal  entry,  in  fiict,  upon  the  pre-  method,  when  there  was  any  actual 

noises,  and  there  sealed  and  deliver-  occupier  of  the  premises,  was  in- 

ed  a  lease  to  some  other  person,  till  vented  by  the  Lord  Chief  Justice 

a  third,  by  a  previous  agreement  or  Rolle,  who  then  sat  in  the  Court  of 

otherwise,  entered    upon   him  and  Upper  Bench.  This  was  the  method 

turned  him  out  An  action  was  there-  just  described  in  the  text, 
upon  brought  against  the    person  (c)  This  form  will  be  found  in  the 

last  mentioned,  or  eatual  Rector,  an  15  &  16  Vict.  c.  76,  Sched.  (A.), 

be  was  called ;  of  which,  however.  No.  IS.     Tenants  in  common  may 

the  practice    required  that    notice  join  in  a  single  wriL    (See  Elliss  v. 

should  be  given  to  the  tenant  in  pes-  Elliss,  1  EIL  Bl.  &  El.  81.) 
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^^  to  all  persons  entitled  to  defend  the  possession"  of  &e 
premises  therein  described — setting  ibrdi  that  some  pemm 
or  persons^  by  name,  claim  to  be  entitled  to  the  possesaoQ, 
and  to  eject  all  other  persons — ^and  commanding  those  to 
whom  it  IS  directed,  or  such  of  them  as  deny  the  alleged 
title,  to  appear  in  the  court  out  of  which  the  writ  iseoed, 
within  sixteen  days  after  the  service  thereof,  to  defend  tl» 
possession  of  the  property,  or  sudi  part  of  it  as  thej  shall 
think  fit.  It  moreover  contains  a  notice,  that,  in  de&ok 
of  appearance,  they  will  be  turned  out  of  possession ;  and 
is  endorsed  with  the  name  and  abode  of  the  attorney  bj 
whom  it  is  issued,  or  if  there  be  none>  the  name  and  rea- 
dence  of  the  party,  in  like  manner  as  a  writ  of  sumnMns 
in  an  ordinary  action  (d). 

This  writ,  (which  remains  in  force  for  three  months,)  is 
served  by  delivering  it  to  the  tenant  in  possession,  fo- 
sonally,  whether  on  the  premises  or  elsewhere ;  or  by  de- 
livering it  personally,  on  the  premises,  to  some  member  of 
his  &mily  or  household :  and  in  either  case,  it  should  be 
read  over,  or  its  purport  explained  (e).  But  the  manner 
of  service  may  be  varied,  under  special  circumstances,  by 
order  of  the  court  or  a  judge.  And  in  the  case  of » 
vacant  possession,  the  service  is  effected  by  posting  a  copy 
of  the  writ  upon  the  door  of  the  dwelling-house,  or  other 
conspicuous  part  of  the  property  (/). 

Not  only  the  person  to  whom  the  writ  is  directed  by 
name,  but  any  other  person  also,  (on  filing  an  affidavit 
showing  that  he  or  his  tenant  is  in  possession,  and  obtain- 
ing the  leave  of  the  court  or  a  judge,)  may  be  allowed  to 
appear  and  defend  {g).     Supposing  no  appearance  to  be 

(<f)  15  &  16  Vict  c.  76,  88. 168,  however  considered  doabtfulif  it  wa» 

169.  DOW  necessary  to  read  orer  or  «*- 

(tf)  Ibid.  8.  170.     By  this  section,  plain  the  writ  to  the  party  serred. 
the  writ  is  to  be  served  in  the  same  (/}  15  &  16  Vict.  c.  76,  s.  I7(X 

manner  as  a  deelarati^n  tn  ^eciment  (g)  Ibid.  s.  172.     See  lUg.Oeo. 

was  theretofore  served.    This  man-  HiL  T.   1858,  (Pr.)  rr.  112*  H^ 

ner  is  described  in  the  text    In  Ed-  And  Whitworth  o.  Uumphriea,  ^H. 

wards  v.  Griffith^  15  C.  B.  897,  it  was  &  N.  185. 
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entered,  the  plaintiff,— for  to  simplify  the  matter  we  will 
ERippose  a  single  party  on  either  side,— is  at  liberty  to  sign 
judgment  for  recovery  of  the  possesion  (A);  but  on  the 
BBL  opposite  supposition,  yiz.  that  of  an  appearance,  an  issue 

i'^  is  at  once   made  up  without  any  pleadings  (t),  by  the 

2:i»-  plaintiff  or  his  attorney;  setting  forth  the  writ  and  the 

V-  appearance  of  such  a  person  named,  and  his  defending  for 

.^-*^  the  premises, — or  for  a  certain  part  of  them,  as  the  case 

^  4{  may  be  (A).    And  upon  the  issue  so  made  up,  the  parties 

^.^  DQay  proceed  to  trial,  (after  a  ten  days'  notice,)  according 

to  the  same  course  of  practice  as  in  other  actions  (Z) ;  and 
the  question  to  be  determined  at  the  trial  is,  whether  the 
statement  in  the  writ,  of  the  title  of  the  claimant,  be 
true  or  false  (m).  But  in  the  particular  case,  where  the 
defendant  claims  to  be  joint-tenant,  tenapt  in  common, 
or  co-parcener  with  the  plaintiff,  whose  title  he  so  &r 
admits,  but  denies  having  ousted  him,  a  notice  must  be 
duly  given  by  the  defendant,  to  that  effect;  and  such  notice 
must  be  entered,  (among  the  other  proceedings,)  in  the 
issue  made  up.  And  the  question  for  trial  will  then  be 
two-fold — first,  whether  the  defendant  has  in  truth  any 
^^^  such  title  as  joint-tenant,  or  the  like ;    and  secondly, 

^^*  whether  an  actual  ouster    of  the    plaintiff  has    taken 

^f^  place  (»). 

^  (A)  15  &  16  Vict.  c.  76,  I.  177,  (k)  The  form  will  be  found  id 

Reg.  Gen.  above  cited,  r.  112.    The  15  &  16  Vict  c  76,  Sched.  (A.), 

i^  form  of  the  judgment  will  be  found  No.  16. 

gt,  in  15  &  16  Vict.  c.  76,  Sched.  (A.),  (/)  15  &  16  Vict  c.  76,  s.  180. 

"  u  No.  15.  It  may  be  remarked  here  that  the 

^^  (i)  The  term  "issue"  is  here  em-  statement  in  the  text  supposes  that 

k^  ployed  in  its  secondary  sense  of  a  no  special  eau  baa  been  stated  by 

^'  transcript   of  the   proceedings,  as  consent,  so  as  to  take  the  opinion  of 

sup.  p.  615.      For  as  there  ia  no  the  court  upon  the  facts,  without 

^>  pleading  there  can  be  no  issue  in  the  proceeding  to  trial. '  But  this  may 

i0iv  proper  sense,  aa  defined,    sup.  p.  be  done  in  ejectment,  as  in  other 

^fi  608.    Nor,  for  the  same  reason,  can  actions.    (Ibid.  s.  179.)    As  to  thia 

r^i'i  there  be  any  equU€ible  defence  under  course  of  proceeding  in  other  ac- 

'uft  the  Common  Law  Procedure  Act,  tiona,  vide  sup.  p.  664. 

^.;<;  1854.   (Neave  v.  Avery,  16  C.  B.  (m)  15  &  16  Vict  c.  76,  s.  180. 

'j^ii  828.)    As  to  equitable  pleadings,  (n)  Ibid.  s.  189. 

vide  sup.  pp.  599,  n.  (f),  601,  n.  («)• 
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If^  at  the  trial  (o),  the  jurjr  find  for  the  phiintiff^ — that  is, 
find,  (m  the  ordinary  case,)  that  the  statement  in  the  writ 
of  his  being  entitled  to  the  possession,  is  true>  or  (in  the 
case  last  supposed),  that  either  the  defendant  is  not  end 
joint-tenant,  or  the  like,  or  that  though  he  is  so,  jet  an 
actual  ouster  c^  the  plaintiiBf  has  taken  plaoe, — judgment 
may  be  signed  by  the  plaintiff,  for  the  recovery  of  the 
premises,  (or  part  of  them,  as  the  case  may  be,)  widi 
costs ;  and  execution  will  issue  accordingly; — under  which 
possession  will  be  dehvered  to  him  by  the  sheriff  (p).  But 
if  the  jury  find  for  the  defendant, — that  is,  find,  (in  the 
ordinary  case,)  that  the  statement  in  the  writ,  that  the 
plaintiff  is  entitled  to  the  possesmon,  is  felse,  or,  (in  the 
other,)  that  the  defendant  was  entitled  as  joint-tenant  or 
the  like,  and  t^t  there  has  been  no  actual  ouster  of  the 
plaintiff, — ^then  the  defendant  will  be  entitled  to  sign  judg- 
ment for  his  costs,  and  take  out  execution  accordingly  (9)1 

Upon  the  judgment,  after  a  special  yerdict,  or  a  bill  of 
exceptions,  or,  (by  consent,)  after  a  special  case,  error  may 
be  1»ought  in  the  same  manner  as  in  other  acti<»[is.  But, 
(except  in  the  case  of  such  consent  as  aforesaid,)  execution 
will  not  be  thereby  stayed,  unless  the  plaintiff  in  error, 
(when  defendant  in  the  suit,)  shall  give  bond  to  his  adTcr- 
sary,  for  payment  of  such  costs  and  damages  as  shaQ  be 
awarded  after  affirmance;— including  such  oompensatioii 

(0)  Supposing  the  defendant  not  ing  the  fifth  day  in  Term,  after  the 

to  appear  at  the  trial,  the  plaintiff  verdict,  as  the  court  or  the  ju^ 

will  have  a  verdict  without  produc-  before  whom  the  cause  was  tried 

ing  any  evidence.    (Reg.  Gen.  Hil.  shall  order;  or,  if  no  order  be  made, 

T.  185S,  Pr.  r.  114.)  then  on  the  fifth  day  in  Term  after 

(p)  15  8i  16  VicLc.  76,  8S.  185,  the    verdict,  or   in    foorteen  days 

189.      For   the  form  in  which  the  after    the  verdict,   whichever  firrt 

verdict  is  entered,  see  ibid.  Sched.  shall  happen.    (15  &  15  Vict.  c.  TS, 

(A.),  No.  17 ;  and  for  the  form  of  the  s.  185.) 

writ  of  execution,  (which  is  called  (9)  15  &  16  Vict  c  76,  s.  186. 

an  Aaft^r^/aciiu,)  see  Reg.  Gen.  Hil.  The  defendant  will  be  entitled  to 

T.  1858  (Pr.)>  Sched.  No.  23.  Judg.  do  this,  within  the  same  period  after 

ment  may  be  signed  and  execution  the  verdict,  as  mentioned  in  the  last 

issued  within  such  time,  not  exceed-  note. 
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for  mesne  (or  intexrening)  profits  taken^  or  waste  com- 
mitted^ since  the  judgment,  as  may  be  assessed  imder  a 
writ  of  inquiry  to  be  issued  for  the  purpose  (r). 

To  this  sketch  of  the  general  course  of  the  new  pro- 
ceeding in  an  ejectment  in  ordinary  cases,  we  have  only  to 
add,  that,  in  order  to  complete  the  remedy,  recourse  must, 
in  general,  be  had,  (according  to  the  practice  that  has 
always  been  pursued,)  to  another  and  supplementary 
action  («),  viz.,  an  ordinary  action  of  trespass  guars  claugum 
fregity  to  recorer  the  mesne  profits  which  the  defendant 
has  received  dining  the  period  of  his  wrongful  possession. 
In  this  case,  the  judgment  in  the  ejectment  is  conclusive 
evidence,  of  the  plaintiff's  right  to  all  profits  accruing 
since  the  period  from,  which  that  judgment  itself  shows 
him  to  have  been  entitled  (t) ;  and  also  conchisive  as  to  the 
receipt  of  such  profits  by  the  defendant ;  but  as  to  profits 
claimed  in  respect  of  any  antecedent  period,  the  defendant 
is  at  liberty  to  contest  both  the  plaintiff's  title,  and  his 
own  receipt  of  them. 

It  still  remains,  however,  to  take  notice  of  certain  legis- 
lative provisions  in  favour  of  kmdlordSf  without  which  our 
general  view  of  the  proceedings  in  and  connected  with  the 
action  of  ejectment,  is  not  complete  («). 

And  first,  to  prevent  firaudulent  recoveries  of  the  posses- 
sion by  coUusion  with  the  tenant  of  the  land,  it  is  enacted, 
by  15  &  16  Vict.  c.  76,  s.  209  (a;),  that  all  tenants  shall, 
on  pain  of  forfeiting  three  years'  rent,  give  notice  .to  their 
landlords  of  any  writ  in  ejectment  delivered  to  them,  or 

(r)  15  &  16  Vict  c.  76^  s.  20S.  session  in  more  summary  methods 

(«)  As  between  landlord  atid  /«-  than    by  ejectment,   in    particular 

nant,  however,  tnesne  profits  may  be  cases  where  their  tenants  desert  the 

recovered    in  the  ejectment  itselCl  premises,  leaving  rent  in  arrear,  or 

Vide  post,  p.  720.  hold  over.     These  are  stated  sup. 

(0  See  Wilkinson  v.  Kirby,   15  vol.  i.  pp.  SOO,  301. 

C.  B.  480.  (x)  This  provision  is  a  re-enact- 

(ti)  There  are  also  provisions  en-  ment  of  one  to  the  same  effect,  con- 

abling  landlords   to   recovsr    pos-  tained  in  11  Geo.  2,  c.  19,  s.  12. 
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coming  to  their  knowledge;  and,  by  11  Geo.  11.  e.  19, 
8.  Id^  that  any  landlord,  (a  term  whicli  has  been  held  to 
extend  to  the  heir,  remaindennaii,  mortgagee,  deTisee  in 
trusty  and  the  like,)  may,  by  leave  of  the  court,  be  made 
a  co-defendant  to  the  action,  in  case  the  tenant  himsdf 
appears  to  it, — or  if  he  make  defiiult,  may,  by  such  leave, 
become  sole  defendant  (y). 

Secondly.  It  is  llie  rule  of  the  conmion  law,  that  thougk 
there  be  a  proviso  for  re-entry  by  the  landlord,  in  the  case 
of  rent  remaining  in  arrear,  yet  he  cannot  have  the  beaefii 
of  that  proviso,  (unless  it  be  accompanied  by  an  expiesg 
stipulation  to  that  effect,)  without  making  a  fi>nnal  demand 
upon  the  premises  out  of  which  the  rent  issues.  And  ^t 
such  demand  must  also  be  of  the  precise  sum  claimed, 
and  be  made  at  the.  precise  time  when  it  became  due(r). 
But  to  obviate  these  niceties,  it  is  provided  by  15  &  16 
Vict  c  76,  8.  210(a),  that,  in  all  cases  between  landlord 
and  tenant,  if  half-a-year's  rent  be  in  arrear  (&),  and  there 
be  a  right  to  re-enter,  for  the  non-payment  (c),  and  no 
sufficient  distress  be  found  (<i),  the  landlord  may  serve  a 
writ  in  ejectment  for  recovery  of  the  demised  premises; 
or  in  case  the  same  cannot  be  legally  served,  or  no  tenant 
be  in  actual  possession,  may  affix  a  copy  of  the  writ  upon 

(y)  And  see  15  &  16  Vict.  c.  76,  (s)  See  Duppa  o.  Mayo,  1  Saond. 

8. 172.    Blackatone  says  (vol.  iii.  p.  Wms.  287. 

204),  that  long  before  the  statute  (a)  This  provision  is  a  re-cnact- 

11  Geo.  2,  c.  19,  the  landlord  had  ment  in  substance  of  4  Geo.  2,  c.2S, 

a  similar  right.    And  he  also  refers  s.  2.    The  reader  will  recollect  that 

to  the  antient  rule  of  law  by  which,  by  19  &.  20  Vict  c.  108,  s.  52,  there 

if  the  tenant  in  a  real  action  made  is  a  remedy  in  the  same  cases  in  the 

deiault,   the  remainderman   or  re-  Qmaty  Courts,   where   the    rent  or 

versioner  had  a  right  to  come  in  and  value  does  not  exceed  SOL      Vide 

defend  the  possession.    It  Is  to  be  sup.  p.  898,  n.  (6). 

observed,  that,  under  the  present  (6)  See  Gretton  o!  Roe,  4  C.  B. 

procedure,  where  the  landlord  de-  576. 

fends,  In  respect  of  property  whereof  (c)  See  Doe  v.  Bowdicch,  8  Q.  B. 

he  is  in  possession  only  by  his  tenant,  978. 

it  must  be  stated  in  his  appearance  (d)  See  Doe  v,  Wandlaas,  7  T.  R. 

that  he  appears  as  landlcrd,    (15  &  117. 
16  Vict.  c.  76,  s.  178.) 
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the  door^  or  if  there  be  no  messuage,  then  upon  some 
notorious  part  of  the  premises ;  and  that  such  service  or 
affixing  shall  stand  in  the  place  of  a  demand  and  re-entry. 
A  recovery  and  execution  in  such  an  ejectment,  is  final 
and  conclusive  both  in  law  and  equity,  unless  the  rent  and 
fiill  costs  be  paid  or  tendered  within  six  calendar  months 
afterwards;  though,  on  the  other  hand,  the  defendant 
therein  may,  within  such  period,  and  on  the  above  con- 
ditions, obtain  relief  from  the  action,  either  in  a  court 
of  equity  («),  or  in  the  court  of  law  in  which  the  ejectment 
is  brought  (/). 

Thirdly,  It  is  enacted  by  15  &  16  Vict,  c.  76,  s.  213, 
that  where  the  interest  of  any  tenant  holding  under  lease 
or  agreement  in  writing,  for  term  of  years  certain,  or  from 
year  to  year,  shall  have  expired  or  been  determined  by 
regular  notice  to  quit,  and,  after  lawftd  demand  in  writing 
served  personally,  or  left  at  the  tenant's  usual  place  of 
abode,  possession  shall  have  been  reftised, — the  landlord, 
at  the  foot  of  his  writ  in  ejectment  brought  to  recover  the 
premises,  may  address  a  notice  to  the  tenant,  requiring 

'^  him  to  find  bail.     And  on  the  appearance  of  the  tenant, 

^-  and  by  order  of  the  court  or  a  judge,  afl«r  hearing  both 

parties,  the  tenant  may  be  required  to  enter  into  a  recog- 
nizance, with  two  sufficient  sureties,  to  pay  the  costs  and 
damages  which  shall  be  recovered  by  the  plaintiff.  And 
on  his  &ilure  to  find  such  bail,  the  plaintiff  shall  be  en- 

^j.*  titled  to  sign  judgment  for  recovery  of  the  possession, 

i\^  with  costs  (ff). 

•^^  Fourthly.  It  is  provided  by  15  &  16  Vict  c.  76,  s.  214, 

^  that  whenever  it  shall  appear  in  any  ejectment  between 

^r  landlord  and  tenant,  that  such  tenant  or  his  attorney  hath 

j«(i*  been  served  with  due  notice  of  trial, — ^the  judge  before 

•j^t  («)  See  Doe  d.  Hitchins  v.  Lewis,  ment,  in  substance,  of  1  Geo.  4,  c. 

1  Burr.  619 ;  4  Geo.  2,  c.  28,  8.  3 ;  87,  s.  1.    As  to  bail  in  such  cases, 

^i.  15  &  16  Vict  c.  76,  s.  212.  see  Doe  v.  Sharpley,  15  Mee.  &  W. 

(/)  See  4  Gea  2,  c.  28,  s.  4;  23  558 ;  Doe  v.  Roe,  2  L.  M.  &  P.  322 ; 

y  &  24  Vict  c.  126,  s.  1.  Doe  v.  Roe,  6  C.  B.  272. 

{g)  This  provision  is  a  re-enact- 
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whom  the  cause  is  tried,  whether  the  defendsifit  fiaSi 
appear  on  the  trial  or  not,  shall  permit  the  claimant,  after 
proof  of  his  right,  to  go  into  evidence  of  the  mesne  profits 
thereof  which  have  accrued  from  the  time  when  flie  de- 
fendant's interest  determined,  down  to  the  time  rf  the 
trial ;  and  the  jury,  finding  for  the  claimant,  duJl  give 
their  verdict  on  the  whole  matter,  both  as  to  reooveirof 
possession  and  as  to  the  amount  of  damages  to  he  paid  for 
such  mesne  profits  (A). 

Lastly.    It   is   provided   by  15    &    16  Vict  c.  76,  & 
217,  that  in  all  ejectments  in  the  courts  at  Westminster, 
by  a  landlord  against  a  tenant,  or  against  any  person 
claiming  under  the  tenant,  for  the  recovery  of  hmds  or 
hereditaments,  (in  any  county  except  Liondon  or  Middle- 
sex,) where  the  tenancy  shall  expire,  or  the  right  of  entiy 
accrue,  in  or  after  Hilary  or  Trinity  Term, — ^it  shaD  1« 
lawfiil  for  the  elaimant,  at  any  time  within  ten  days  aftflf 
the  tenancy  expires,  or  the  right  of  entry  accrues,  to  serre 
a  writ  in  ejectment,  commanding  the  person  or  persons  to 
whom  it  is  directed,  to  appear  within  ten  days  after  service 
thereof.     And  that  thereon  proceedings  shall  be  bad  as 
in  other  cases,  save  that  it  shall  be  suflicient  to  give  as 
clear  days'  notice  of  trial  instead  of  ten  days,  which  » 
the  notice  required   in  other  cases.     But  the  defendan^j 
however,  being  at  liberty  to  apply  to  a  judge  to  stag  ^ 
set  aside  the  proceedings,  or  to  postpone  the  trial  imm 
the  next  assizes  (i). 

(A)  See  Smith  v.  Tett,  9  Exch.  (•)  This  is  a  re-enactment,  m 

307.    The  above  provision  is  a  re-  substance,  of  11  Geo.  4  &  1  ^* 

enactment,  in  substance,  of  1  Geo.  4,  4,  c.  70,  s.  36. 
c.  87,  s.  2. 
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Abatement  of  action,  483,  597, 
694—696. 
of  declaration,  597. 
of  freehold,  501. 
of  nuisance,  354, 521 . 
of    obstroction,    by 

commoner,  529. 
pleaa  in,  597. 

Abator,  501. 

Abbey  lands,  85. 

Abduction  of  child,  555,  n. 
of  ward,  555. 
of  wife,  552. 

Ability  of  clerk,  612,  704,  n. 

Abjuration,  oath  of,  58. 

Absconding  debtor,  593,  n. 

Abuse  and  damage  of  chattels,  544. 

Accedas  ad  curiam,  392. 

Accord  and  satisfaction,  369. 

Account,  action  of,  548. 

stated,  action  on,  ib,,  n. 

Accountant-General,  426,  n. 

Act  of  parties,  redress  by,  349. 
of  Supremacy,  47. 
of  Toleration,  57,59. 
of  Uniformity,  47,  56. 
to  indemnify  Bank  of  Eng- 
land, 337,  n. 

Actio  personalis  m oritur  cum  per- 
sonft,  483,  558,  n. 

Actionable  words,  491. 

VOL.  in. 


Action  between  partners,  548. 

for  injury  where  death  has 

ensued,  484, 558,  n. 
of  dower— see  Dowee. 
of    quare    impedit  —  see 

QuARB  Impedit. 
on  a  judgment,  674. 
on  an  award,  572,  n. 
real,  personal,  and  mixed, 

475. 
remedy  by,  in  general,  472, 
^  485. 

right   of,  survives  to  per- 
sonal representatives,  483. 
not  assignable,  t6. 

Actiona,  different  forms  of,  475. 

founded  on  contracts  or 
torts,  477. 

limitation  of,  561 — 577. 

local  or  transitory,  479. 

mixed,  391,475,  511. 

of  (generally),  472—485. 

on  promises,  477,  n. 

on  the  case,  477. 

personal,  475 — 480. 

possessory  and  draitora], 
505. 

proceedings  in  ordinary, 
578—697. 

proceedings  in  some  par- 
ticular, 698—720. 

real,  391,475,476,510, 
698,  702,  n. 

Actor,  reus,  and  judex,  381. 

Acts,  cathedral,  119. 

church-building,  116. 

of  indemnity,  59. 

of  Uniformity,  47,  56. 
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Admeaiurement  of  paiture,  528,  n. 

Admiralty,  court  of,  386,  n.,  452— 
460. 
jariadiction  of,  453. 
proceedings  io,  455. 
priaonen,  239,  n. 

Adminibility  of  eWdence,  644. 

Admiwion  on  pleadings,  640,  n. 

Admit,  notice  to,  640. 

Admittendum  clericum,  writ  ad, 

705,  n. 
Ad  qpod  damnum,  writ  of,.  249. 

Adultery,  552,  553. 

action  for,  abolished,  554. 
petition  for  damages  for. 

Adverse  possession,  567,  n. 
Adyertisements,  301,  n. 
Advocate-general,  385. 
Advocates,  385,  n.,  450. 
Advocati  fisci,  384. 
Advowson,  70. 

appendant,  72. 

coftative,  ib. 

donative,  ib, 

in  gross,  ib, 

limitation  of  actions  for, 
564. 

presentative,  72. 

recovery  of,  530. 

sale  of,  77. 

writ  of  right  of,  531. 
Affectum,  challenge  propter,  626. 
Affidavit,  657. 

new  trials  on,  ib. 

Affirmance  of  judgments,  678, 679. 

Affirmation  in  lieu  of  oath,  59,  n., 
64,  n.,  635,  n. 

Aggregate  corporations,  128. 

Agreement — see  Contract. 

Alderman,  158. 

Alehouses,  305. 

Alienage,  challenge  of  juror  for, 
623,  n. 

Alienation  by  ecclesiastical  persons, 
96—108. 

Allegiance,  oath  of,  57,  58. 


Allowance  of  poor's  rate,  189. 

Amendment,  648,  n.,  676, 676,  d. 
atatotes  0^660. 

Amends,  payment  of,  in  cw  of 

Ubel,  496. 
Amercements,  650, 669,  n. 
Amsterdam,  bank  of,  329. 
Anatomy,  schools  of,  322. 
Animals,  dangerous,  489. 
Animus  furandi,  539. 

Annuity,  deferred,  206. 

government,  206,  n. 
unmediate^  206. 
Annulum  et  baeulwn,  inw^itaii 

per,  7. 
Apology  for  libel,  496. 
Apostasy  from  Christianity,  53,  n. 
Apothecaries,  315. 
Apparent  rigbt  of  possesaon,  506. 
Appeal,  courts  of,  427, 428, 679. 
from  an  order  of  remofw, 

182. 
from  county  cooii,  401. 
from  oonit  of  adiBBwy» 

458. 
from  decision  as  to  se^ 

trial,  &c.,  675,  n. 
lords  justices  of,  427. 
prosecution  by,  558,  b. 
to  the  judicial  committ«» 
444,  459. 
Appearance  of  defendant,  5tt- 

714,730. 
Appendant,  advowsoo,  72. 
Apportionment  of  rent,  357,  b. 
Apprentices,  177, 177,  a. 
Apprentidi  ad  legem,  383. 
Appropriations,  20—25. 
Approvement,  528,  n. 
Arbitrary  consecration  of  tito  82. 

Arbitration,  369.  ^^  ^^ 

compulsory,  369,373. 

Archbishops,  6,  9, 10, 1^  '^ 
courts  of,  441. 
elecfioD<4^ 
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Archbishope,  resignatioti,  ftc,  of, 
16. 

Archdeacon,  18. 

court  of,  440. 
Arches,  court  of,  441. 

dean  of  the,  456. 

Argument  of  demurrer,  606. 
Array,  challenge  to,  622. 
Arrear,  rent  in,  distress  for,  356. 

Arrest,   barristers  and    attomies, 

when   privileged  from, 

388,  n. 
for  debt,  592,  681,  682. 
malicious,  500. 
of  absconding  -debtor,  598, 

n. 
of  judgment,  658,  676. 
witnesses,  when  privileged 

from,  632. 

Arsenic,  sale  of,  285,  n.,  317,  n. 

Articled  clerks,  324. 

Articles,  the  thirty-nine,  46. 

Assault,  487. 

when  justifiable,  488. 

Assessment    to    parochial     rates, 
187,  191,  n. 

Assessors  in  boroughs,  159,  n. 

in  inferior  courts,  412,  n. 
under  Church  Discipline 
Act,  15. 

Assignment,  new,  602. 

of  errors,  677. 

of  right  of  action,  483. 

of  share  in  ship^  262. 

Assistant  overseers,  187. 

Assize,  clerk  of,  434. 

commission  of,  433,  n. 
courU  of,  430, 582. 
judges  of,  430, 620. 
of    darreign    presentment, 

531,543,580. 
of  mort  d'ancestor,  525,  n., 

580. 
of  novel  disseisin,  ib. 
writs  of,  505,  n. 

Assizes,  620,  621. 

Association,  memorandum  of,  143. 
writ  of,  434. 

3 


Assuming  to  be  a  corporatioo,  140, 
141. 

Assumpsit,  action  of,  477,  n.,  545. 

Asylum  for  paupers,  191,  n. 
lunatic,  226. 

Attachment  for  contempt,  372, 380. 

632. 
of  debts,  691. 
writ  of,  in  quare  impe- 

dit,  701. 

Attaint,  writ  of,  659,  n. 

Attesting  witness,  proof  by,  641, 
642. 

Attorney-at-law,  323,  381,  387,  n. 
appearance      by, 
382. 
Attorney-general,  384. 

information  by, 

195. 
ofqueen-consorti 
385. 

Attomies,  382. 

and  solicitors,  323 — see 
Attornbt-at-law. 

Audita  querela,  674,  n. 

Auditors  in  boroughs,  159. 

Aula  regia,  403,  404. 

Averia  carucee,  361. 

Avowry,  708. 

Award,  371—374. 

enforcement  of,  372,  n. 
of  tithe  commissioners,  91  • 
setting  aside,  374. 

B. 

Baconi  Lord,  424. 

Bail,  action  against,  684. 
bond,  592. 
court,  409,  n. 
in  case  of  absconding  debtor, 

592,  688. 
in  error,  677,  n. 
in  replevin,  537. 
recognizance  of,  592. 
scire  facias  against,  697. 
special,  593,  n. 
to  the  action,  592,  683. 

a2 
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fiailment,  action  on  a,  548. 

Banc,  sittings  in,  432, 581,  n.,  582. 

Bank  charter,  331,335. 

Banking  companies,  145,  n« 
partnerships,  339. 

Bank  of  England,  330,  331,  332, 
335.  336. 
notes,  315,  334,  335. 
restriction  of  cash  payments 
by,  332,  336. 

Bankruptcy,  court  of,  435. 

effect  of,  pending  ac- 
tion, 696. 

Banks,  329^340. 

branch,  333. 

in  general,  339. 

joint  stock,  333,  334. 

registration    of, 
334. 

of  deposit,  331. 

of  issue,  322,  331. 

origin  of,  329. 

private,  319. 

with  limited  liability,  340. 

Baptisms,  349« 

Baptists,  54,  n. 

Barbers  of  London,  313. 

Bar,  pleas  in,  597. 
trial  at,  614. 

Barges  on  the  Thames,  293,  n. 

Barmote  courts,  464,  n. 

Baron,  courts,  391. 

Barons  of  the  Exchequer,  407. 

Barrister  appointed  to  certify  rules 

for  savings  banks,  206. 
Banisters,  383. 
BasUrds,  settlement  of,  175. 

Bastardy,    special    and     general, 
612,  n. 

Baths,  public,  286,  n. 

Battel,  trial  (or  wager)  by,  608,  n. 

Battery,  478,  487. 

of  wife,  554. 

when  justifiable,  488. 

Baaoopage,  suit  for,  455. 


270. 
Beadle,  44,  n. 

Beaats  of  the  plough,  wfaea  db- 

trainable,  361. 
Beating  and  wounding,  487. 
Beer  Acta,  305. 

Bench,  common,  court  of,  408. 
Queen's — see  Quits's 
Bench. 
Benefice,  26,  442,  n. 
Benefit  building  societies,  210l 
of  clergy,  4,  n. 
societies,  145,  n. 
Benevolent  institutions,  203. 
Bethlehem,  229,  n.,  239,  n. 
Beyond  the  seas,  550,  n.,  567,572, 

574,  n. 
Bible,  printing  the,  298,  n. 
BiU,  attorney's  or  solicitor's,  328. 
of  exceptions,  645. 
of  exchange,    550,   586,  n., 

641,  n.,  686, 
ofMiddlesex,  411,  D. 

Births,  regiatration  of,  345. 

Bishops,  6,  14. 

courts  of,  15,44a 
election  of,  6,  8. 
number  of,  10. 
resignation  of,  16. 
substitution    of  one  for 
another,  as  tniitee,  li, 
n. 
suffragan,  12,  n. 
Board  of  charities,  197. 

of  health,  161,  n.,  282,  n. 
of  inland  revenue,  338. 
of  trade,  260, 263, 275, 290, 

293. 
poor  law,  1 72. 

Body  corporate,  126. 

Bona  notabilia,  440,  n. 

Bonds,  action  on,  549. 

Booty  of  war,  455. 

Borough  boards  of  health,  161,  a. 

bridges  in,  ib. 

burials  in,  ib, 

courts  of  record,  395,  n.* 
467. 
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Rorougb  fund,  161. 

pols,  161,  D.,  236. 

{uatices,  160. 
ibraries  (public),  in,  161, 

D. 

lunatic  asylums,  161,  n., 

226,  n. 
police,  161,  n. 
prosecutions,  t6. 
quarter  sessions,  155, 150. 
rate,  161. 
recorder  of,  159. 

Boroiigbs,  or  municipal    corpora- 
tions, 156—164. 

Boundaries  of  borougbs,  156,  n. 

of  cburcn  lands,  66,  67. 

Bounty  on  fisberies,  277. 

Branch  banks,  333. 

Brawling,  445,  n. 

Breacb  of  close,  515. 

of    chariuble    trust,   195, 

200. 
of  contract,  545. 
of  pound,  364. 

Bridewell,  234. 

Bridges,  243,  246. 

in  boroughs,  161,  n. 

British  possessions  abroad,  258. 
ships,  258,  261. 

Brixton,  convicts  at,  240,  n. 

Bubble  Act,  141,  n. 

Building  Act,  286,  n. 

Building  leases  by  incumbents,  102. 

Bullion  in  the  Bank  of  England, 
336,  n. 

Buoys,  272. 

Bufgess,  156. 

roll,  157,  163. 

Burgesses,  municipal  rights  of,  154 
—159. 

Burial  Acts,  342,  n. 
fees,  110,  n. 
in  boroughs,  161,  n. 
of  paupers,  191,  u. 

Burials,  286,  n. 

registration  of,  342» 


Bye  laws  of  corporations,  136« 
of  railways,  290. 

By  the  country,  trial,    613  ^see 
Ju«r,  Trial  bt. 

C. 

Caerleon,  Archbishop  of,  10,  n. 

Calling  the  jury,  621. 

the  plamtiff,  650. 

Calls  on  contributories,  147. 

Cambridge,  university  of,  130, 150, 
199,469,470,611. 

Campbell's  (Lord)  Act,  484. 

Cancelling  letters  patent,  414. 

Canonical  obedience,  14,  n. 

Canon  law,  45,  48,  438,  n. 

Canonries,  17. 

suspension  of,  119. 

Canons  of  a  cathedral,  17. 

Cape,  grand,  699,  n. 

Capias  ad  respondendum,  592. 
ad  satisfaciendum,  681. 
against  a  married  woman, 

682. 
in  withernam,  538,  n. 

Carriages  and  conveyances,  287—' 
296. 

Carucae  averia,  361. 

Case,  action  on  the,  478. 

special,  182,  652,  662,  664, 
675,  n.,  716. 

Casting  an  essoign,  699,  n. 

Casual  ejector,  71 1,  713,  n« 
poor,  179, 181. 

Casu  consimili,  writ  in,  420, 478,  n^ 

CaUiedral  Acts,  14,  118. 

churches,  14, 117. 
preferments,  27,  n. 

Catholic  Emancipation  Act,  63. 

Cattie,  contagious  diseases  among, 
286,  n. 
impounded,  365. 
trespass  by,  516. 

Causes  of  action,  joinder  of,  604,  n. 
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Cayeai    against   inrtitatioii    of  a 

clerk,  532. 
Cenaonfaip  of  the  preaa,  297,  n. 
Centeni,  393,  n. 

Certificate  of  attorney,  326. 

of  conviction,  639,  n. 
of  engineers  in  steamers, 

264,  n. 
of  lunacy,  228. 
of  naval  service,  264. 
of  settlement,  169,  n. 
of  ship  master,  264. 
trial  by,  610. 

Certificated  special  pleader,  327. 
Certifying  place  of  worship,  58, 59, 

60. 
Certiorari,  writ  of,  401,  n. 

removal  of  replevin  by, 
707. 
Cession  of  benefice,  36,  75. 

Challenge  to  jurors,  principal,  623. 
propter  honoris   respec- 
tum,  625. 
defectum,  ib, 
afi*ectum,  626. 
delictum,  627. 
to  the  array,  622. 
to  the  favour,  623. 
to  thtf  polls,  624. 

Chamberlain,  lord,  licence  of,  as  to 
theatres,  308.      * 

Chancel,  69,  449,  n. 

Ctiancellor,  lord,  414 — 430. 
of  a  diocese,  14. 
of  the  duchy  of  Lan- 
caster, 464. 

Chancellor's  coart  at  Oxford,  469,  n. 
at  Cambridge,  ib. 

Chancery,  high  court  of,    414 — 

427. 
common  law  seal  of, 

417,  n. 
common  law  side  of, 

416. 
equity  side  of,  415,  n.. 

418. 
original    writ   out   of 

417,419. 
origin  of  the  name  of, 

414. 


Change  of  venue,  595. 
Channel  Islands,  269,572,  a. 
Cbapelfl,  114,  120, 121, 123. 

free,  115,  n. 

mere,  115. 

of  ease,  114. 

parochial,  114. 

private,  1 14. 

pronrietaxy,  115. 

public,  114. 

Chapter,  dean  and,  16. 

Character  of  servant,  494. 

Charge  in  equity,  671. 
on  benefices,  99. 
to  the  jury,  647. 

Chargeable  Innatics,  227. 

paupers,  169, 179. 

Chai^ng  stock  in  execution,  690. 

Charitable  commission,  193, 194,  a. 
legacies,  203. 
trusts,  197,  201. 
TrusU  Acts,  197. 
Qses,  146,  193. 

Charities,  laws  relating  to,  193— 

212. 
jurisdiction  of  the  Chan* 

ceUorasto,291. 
registry  of,  196. 

Charity  commissioners,  197. 

Charter  house,  138. 

of  Bank  of  England,  331, 

335. 
of  CoU^e  of  PhyneiaD% 

312,  313. 
of  incorporation,  133, 142, 

143. 
party,  550. 

Chatham,  convicts  at,  240,  n. 

Cheap  (or  parliamentary)  taioii 
289,  n. 

Chemists,  317,  322. 

Chester,  county  palatine  of,  464,  a. 

Chief  justices,  412. 
rents,  356. 

Children,  abduction  of,  555,  n. 

China  trade,  260. 

Chivaliy,  court  of,  459,  &• 
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Cholera,  280. 

ChorepiBCopi,  12,n. 

Christian  courts— see  Ecclesias- 
tical Courts. 


z.. 

Church,  authorities  in,  2. 

I& 

building  Acts,  110,  116. 

e 

commissioners,  t6. 

n 

com  >ulsory  attendance  at, 

3i 

54. 

^. 

discipline  Act,  15, 37,  n. 

doctrines  of,  45. 

11 

endowments  and  proTisions 

in 

of,  66—112. 

estate  commissioners,  104, 

- 

117,  n. 

c 

extensions  of  establishment 

ir 

of,  113— 124. 

s^ 

lands,  66. 

^ 

rate,  41,  449. 

repairsof,  41,  70,449. 

U' 

service,  46. 

5 

services  for   certain    days 

ft- 

abolished,  47,  n. 

wardens,  40—43,  132,  n., 

5' 

166. 

in  London,  43,  n. 

< 

yard,  69. 

> 

Cider,  305. 

s 

Cinque  ports,  courts  for,  464,  n. 

\i 

Cireuits,  the,  430,  433. 

Circumspect^  agatis,  445. 

t 

Circumstantial  evidence,  644. 

\ 

Circumstantibus,  tales  de,  629. 

Citation,  450. 

Civil  courts  of  record,  395,  n. 

injuries,  350,  472. 

\ 

law,  474. 

lay  incorporations,  130, 150. 

redress,  350. 

Claim  of  conusance,  469,  n.,  470,  n. 

Claims  by  the  crown,  limitation  of, 
563. 

Clausum  fregit,  514. 

Clergy,  the,  2. 

benefit  of,  4,  n. 
exemptions  of,  4. 

Clericum   admittendum,   writ  ad, 
705,  n. 


Clerk,  deprivation  of,  37. 
inauction  of,  30. 
institution  o^  t6. 
of  the  peace,  159. 
parish,  43. 
presentation  of,  27. 
residence  of,  33 — 35. 

Clerks,  attorneys',  326. 

in  the  Chancery,  420. 

Clients,  386. 

Close,  breach  of,  614,  515. 

Coadjutors,  12,  n. 

Coast  trade,  269. 
of  India,  260. 

Coat-armour,  marshalling  of,  460,  n. 

Cognizance,  claim  of-— see  Comu- 

SANCB. 

in  replevin,  708. 

Cognovit  actionem,  664,  668,  n. 

Coif,  degree  of  the,  383,  n. 

Coke,  Sir  £.,  423. 

Collation  of  benefice,  30,  71. 

Collative  advowson,  72. 

Collectors  of  poor  rate^  187. 

College  leases,  98. 

of  Physicians,  130, 149. 
of  Surgeons,  130. 

Colleges,  131,  150. 

Collegia,  128. 

CoUegiate  churches,  14,  n. 

Colonial  attorneys,  323. 

land  and  emigration  com- 
missioners, 294,  n. 
ordination,  14,  n. 
voyages,  295. 

Colonies,  appeals  from,  429,  n. 

Colour  in  pleading,  600,  n. 

Commendam,  livings  in,  37. 

Commercial  convention  with  Ame- 
rica, 277. 

Commission  in  lunacy,  230,  231. 
of  charitable  uses,  1 93. 
of  gaol  delivery,  433. 
of  nisi  prius,  ti. 
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CommiMion  of  oyer  and  terminer, 

433. 
of  review,  442,  n. 
of  the    peace,    160, 

443. 
to  examine  witnesaeiy 

632. 

ComminionerB'  Clauses  Act,  133, 
n. 

charity,  197. 

ecclesiaatical,  104, 
117. 

estate,  117.^ 

for  administering 
the  laws  for  the 
relief  of  the  poor 
in  England,  172. 

for  building  new 
churches,  116. 

for  reduction  of  na- 
tional debt,  205,n« 

in  lunacy,  230. 

of  assize,  &c.,  430. 

ofaudiu,  207. 

of  education,  214,  n. 

of  emigration,  294. 

of  northern  light- 
houses, 270. 

of  railways,  290,  n. 

of  sewers,  461. 

of  turnpike  roads, 
252. 
Committal  of  prisoners  to  house  of 
correction,  235. 

Committee  of  lunatic,. 232. 
Common  bench,  court  of,  408. 

disturbance  of,  527, 528. 

enclosure  of,  528. 

fund  of  a  union,  174,  n.. 
179,  n. 

informer,  551,  575. 

iury,  617. 

lodging  houses,  286,  n. 

obstructing,  528. 

pleas,  court  of,  408. 

surcharge  of,  528. 

without  stint,  t6. 

Common  bw  courts,  278. 

superior,  411. 

Common    Law    Procedure    Acts, 
468,  n.,  585. 

Commonable  cattle,  527. 


Communications,  privileged,  493. 

Comamnitiesy  153,  n. 

•Commutation  of  tithes,  90-94. 

Companies  Act,  1862  . .  143, 339, 
Clauses  Act,  133,  n. 

Company,  frauds  of  dnecton  df 
142,  n. 
joint  stock,   143,  333r 
334. 

Compensatio,  598,  n. 

Competency  of  master  or  miie  cC 
ship,  certificsteo( 
264. 
of  witnesi^  634. 

Composition,  real,  85. 

Compulsory  reference,  373. 

Concurrent  jurisdiction  of  saperior 
and    cooDty  eoor^ 
399. 
writs  of  summons,  5S8. 

Conductors  of  public  carriagei,  289. 
Confectioner,  307. 
Conferring  a  living,  27. 
Confession  and  avoidance,  plesdiofi 
in,  599. 
or  defaultjudgmentby, 
66i,6G6. 
Confirmation  of  bishop,  6»  8, 9. 
Cong^  d*61ire,  8,  9, 17. 
Congregation,  disturbing,  58. 
Conscience,  courts  of,  395. 

Consecration  of  tithes,  82. 

bishops,  6, 9. 

Consent  of  Crown  to  coipor«rii»; 

133. 
Consent  rule,  712. 
Consequential  damages,  482. 
Consideratum  est  per  corism,  665. 
Consistory  court,  11,  440. 

Consolidation  Acts,  133,  n. 
of  parishes,  174. 

Conspiracy,  action  for,  497. 

Constables,  actions  agsinst,  576,  d. 
lord  high,  403, 459,  n. 
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CoDstituttons  of  Clarondon,  421. 

CoDtagious  disease,  284. 

among    cattle, 
286,  n. 

Contempt  of  court,  372. 

Continuance,  plea  puis  darrelgn, 
604. 

Continuances,  604,  n. 

Continuing  actions,  483. 

Contract  and  tort,  477. 

breach  of,  action  for,  477, 

545. 
simple,  572. 

Contracts,  actions  on,  477. 

express  or  implied,  545. 

Contribution  to  common  fund  of 
a  union,  179,  n. 

Contributories,  147. 

ControUers  of  the  hanaper,  417,  n. 

Conusance,  claim  of,  469,  n.,  470, 
n.,6n. 

Conyenticle  Act,  56. 

Conventicles,  irregular,  60. 

Conversion  of  goods,  539,  541. 

Conveyances  by  water,  293 — ^296. 

Convict  prisons,  directors  of,  240. 

Convicts,  where  confined,  240,  n. 

Convocation,  11. 

Copy,  proof  by,  642. 

Copyhold  land,  execution  on,  689. 

Copyright,  infringement  of,  544. 

Corn,  may  be  distrained,  361. 

Corodies,  13. 

Coronation,  by  whom  performed, 
13. 

Corporate  body— see  Boot  Cor- 
porate. 
name,  134. 

Corporation  Act  (13  Car.  2),  55. 
aggregate  and  sole,  96, 

128. 
bond  to,  140. 
b^  prescription,  132. 
civil  and  eleemosynary, 

130. 


Corporation,  ecclesiastical  and  lay, 

130. 
how  created,  132. 
how  dissolved,  151. 
how  sued,  135. 
how  visited,  148. 
incidents  of  a,  135— 

141. 
in  the  universities,  131 , 

150. 
nature  or  definition  of, 

127. 
municipal,  130,  153 — 

164. 
officers,  139. 
of  London,  152. 
oriffin  of,  127. 
rights,  capacities,  and 

incapacities  of,  135. 
Correction,  house  of,  234. 
Corse  present,  111. 

Costs,  671. 

double  and  treble,  abolished, 
671,  n. 

from  executors,  483,  673,  n. 

in  dower,  701. 

in  error,  679. 

in   fnvolous   actions,    673, 
674. 

in  quare  impedit,  705. 

in  replevin,  709. 

taxing,  671,  671,  n. 

to  the  defendant,  672. 

to  and  from  the  crown,  644. 

when  disallowed,  674. 
Couchant,  359. 
Council,  borough,  158,  160. 

of  conscience,  418,  n. 
Councillors,  158. 

Counsel,  383,  385. 

cannot  sue  for  fees,  386. 
freedom  of  speech  of,  i6. 
privileges  of,  387. 

Count  in  dower,  699,  n. 

Country  causes,  617. 

Counts  in  declaration,  605. 

County  bridges,  243. 

court  (antient),  393. 
(new),  395—402,    412, 
n.,    536,     615,    673, 
706. 
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Couniy  lunatic  asylumt,  226. 

palatine,  464— see  Pala- 

TINB. 

rate,  191,  n. 

County  court    debtora,  imprison- 
ment  of,  400,  n. 
miBcellaneout    ju- 
risdiction of,402, 
n. 

Court,  arebdeacon't,  440. 
bail,  409,  n. 
barmote,  464,  n. 
baron,  391. 

Christian — see   Ecclesias- 
tical Courts. 
consistory,  440. 
oountT,  393—402,  706. 
ecclesiastical,  436,  452. 
forest,  471,  n. 
hundred,  392. 
leet,  357,  360. 
martial,  498. 
of  admiralty,  453,   456— 

459. 
of  appeal  in  chancery,  427. 
of  arches,  441,456. 
of  bankruptcy,  435. 
of  chancery,  405, 414. 
of  chivalry,  405,  459,  n. 
of  common  pleas,  385,  n., 

408. 
of  delegates,  442,  458. 
of  exchequer,  402. 

chamber,  429. 
of  great  sessions  in  Wales, 

470,  n. 
of  high  commission,  444^  n. 
of  hustings,  467,  n. 
of  insolvency,  435. 
of  justice,  379. 

under  Alfined,  389. 
of  peculiars,  441. 
of  piedpoudre,  471,  n. 
of  policies  of  insurance,  47 1 , 

n. 
of  queen's  bench,  408, 411, 

n. 
of  the  duchy  chamber  of 

Lancaster,  464. 
of  the  marshalsea,  471,  n. 
of  the  dieriflf  of  London, 

467,  n. 
palace,  471,  n. 


Couit,  payment  into,  600. 
prerogatiTe,  440,  n. 
stannaries,  466. 

Courts  at  Westminster,  41 1. 
borough,  467. 
in  general,  378—388. 
inferior,  391 — 402. 
local,  467,  n. 
London,  467. 
maritime,  436. 
marshalsea,  471,  n. 
militaiy,  459,  n. 
not  of  record,  380. 
of  appeal,  442. 
of  asdse  and  nisi  prioB,430. 
of  equity,  415. 
of  general  jurisdietioD,  389 

—435. 
of  record,  380,  415,  n.^ 
of  requests  or  oonseinioe, 

395,419. 
of  special  juriadidion,  461, 

—471. 
of    the    counties    palatine, 

464,  678,  n. 
of  the  cinque  porta^  464, 

n. 
superior,  399, 400,41 1, 674. 
university,  469. 
voluntary,  442. 

Covenant,  action  of,  477. 
in  a  lease,  54& 

Covenants  as  to  title,  546. 

Covert  ground,  365. 

Credibility  of  witness,  634. 

Crimes,  334. 

Criminal  conversation,  action  for, 
abolished,  553. 
lunatics,  229,  n. 

Cross-examination,  638. 

Crown  costs,  407,  n. 

property,  not  rateable^  187, 

n. 
supremacy  6t,  47. 

Curate,  38. 

licence  of,  ib. 
perpetual,  25,113. 
stipend  of,  39. 

Custody  of  idiots  and  lonaticsy  415. 
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Customary  aenricet,  526. 

dutoms  Consolidation  Act,  259,  n. 
of  London,  491,  611. 

Cy-pres,  202. 


Damage  feasant,  355,  357,  360, 
516. 
to  things  persona],  535— 
552. 

Damages,  action  for,  475. 

from  co-respondent,  554. 
in  dower,  700. 
in  quare  impedit,  678. 
nominal,  481. 
petition  for,  in  divorce 
court,  554. 

Damnum  absque  injurift,  482, 493, 
518,  n.,  521. 

Darreign  continuance,  plea  puis, 
604. 
presentment,  assize  of, 
531,  543,  580. 

Dartmoor,  convicts  at,  240,  n. 
Days,  In  the  Terms,  579,  581. 
Deacon,  2. 
Deacon's  orders,  27. 
Dean  and  chapter,  16—18. 
of  die  arches,  456. 

Deaneries,  suppression  of,  119. 

Deanery,  17. 

Deans^  rural,  19. 

Death  by  negligence,   action  for, 
484. 
of  parties,  pending  action, 
695. 

Deaths,  registration  of,  346. 

Debt,  action  of,  477,  548. 

Debtor,  absconding,  593,  n. 

Debts,  judgment,  671. 

not  exceeding  20/.,  684. 
simple  contrw^  572. 
small,^81,  395,  397,  656^ 

684. 
specialty,  573. 


Decanas,  17. 

Deceased  body,  anatomical  exami- 
nation of,  322. 

Deceit,  writ  of,  674,  n. 

Decern  tales,  628. 

Declaration  against  transubstantia- 
tion,  57. 
in  an  action,  590,  595. 
in  lieu  of  oath,  59, 60, 

64,  n. 
in  quare  impedit,  702. 
in  replevin,  707. 

De  contamace  capiendo,  452. 

Dedication,  highways  by,  242,  n. 

De  ejectione  firmse,  writ,  508. 

De  excommunicato  capiendo,  452. 

Defamation,  494—497. 

suits  for,  445,  n. 

Defamatory  libels,  297,  n.,  495. 

words,  what  are,  491.  ^ 

Default,  judgment  by,  601,  664, 
668. 

Defectum,  challenge  propter,  625. 

Defence,  equitable,  599,  n. 

self,  ofchildren,&e.,351. 

Defendant  in  an  ordinary  action, 
586,  587. 
in  ejectment,  715. 
in  quare  impedit,  533. 
service  on,  586. 

Deferred  annuities,  206. 

Deforcement,  502. 

Deforciant,  507. 

Degrees  of  Lambeth,  13. 

De  hsretico  comburendo,  writ,  50, 
52. 

Delegates,  court  of,  443,  458. 

Delictum,  challenge  propter,  627, 

634. 
Deliverance,  second,  writ  of,  709. 

Delivery  of  declaration,  590,  n. 
of  pleadings,  ib, 
of  signed  bill,  328. 

Demandant  and  tenant,  699,  n. 
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De  medietate  lingus,  jvaey,  623,  n. 
Demarrer,  596. 

argument  of,  607. 

book,  606. 

general,  596,  n. 

joinder  in,  603. 

judgment  on,  607,  664. 

Betting  down  for  argu- 
ment, 606. 

special,  596,  n.,  660. 

to  OTidence,  646. 

Dentists,  322,  n. 

Departure  in  pleading,  603. 

Depasturing,  injury  by,  529. 

Depositions  of  witnesses,  633. 

Deposit  societies,  145,  n. 

Deprivation    of  archbishops   and 
bishops,  15. 
of  an  incumbent,  37, 
75,  612, 704,  n. 

Deptfbrd  Strond,  Trinity  House  of, 
267. 

Deputy  of  lord  high  admiral,  453, 
n. 
recorder,  160,  n. 

De  retomo  habendo,  writ,  709. 

Derivative  settlement,  169. 

Descent  cast,  506,  510. 

Desertion,  180,  184,  n. 

Destitute  wayfarers,  &c.,  179,  n. 

Detainer  of  the  freehold,  502, 
unlawful,  539. 

Detention  of  the  person,  499. 
Detinue,  action  of,  477,  539,  680. 
execution  in,  540,  547. 

Dies  fasti  et  nefasti,  579. 
Dilapidations,  67, 104,  448,  524. 
Dilatory  pleas,  597. 
Diocesan  courts,  14. 
Direct  evidence,  644. 

Directors  of  convict  prisons,  240, 
241. 
of  companies,  145. 

Directory,  55,  n. 

Disabilities  of  clergymen,  5. 


Disabnity,  667,571,574. 

Disabling  statutes,  97. 

Disappropriations,  22. 

Discharge  of  jury,  649. 

of  prisoner,  by  sheriff  or 

gaoler,  683,  n. 
pleas  in,  598. 

Discontinuance,  503. 

of  action,  664. 

'  Discovery,  interrogatories  to  obtain, 
633,  636. 
of  debts  due  to  judg- 
ment debtor,  691. 

Diseases  Prevention  Act,  (1855,) 
284. 

Dispensation,  13. 

in  pharmacy,  317,  n. 
Dissection  after  execution,  323. 
Disseisin,  502. 
Disseisor,  353. 

Dissenters,  54. 

Chapel  Act,  203. 
reliefof,  59—62. 

Dissenting  ministers,  57. 

Dissolution  of  corporation,  152. 
of  railways,  292. 

Distrabed  goods,  rescue  of,  364. 

Distraining,  355. 

Distress,  356,  n. 

damage  feasant,  355,  357. 

excessive,  363. 

exemption    from,  358 — 
361. 

for  poor  rate,  187,  n. 

for  rent,  356,  525. 

for  services,  357, 525. 

illegal,  368. 

impounding  of,  365. 

infinite,  364,  n.,  707. 

of  a  stranger's  goods,  359. 

sale  under,  357,  n. 

under  acts  of  parliament, 
357,  n. 

where  it  lies,  358. 

Distributions,  statute  of,  205. 

District  county  courts,  396--402, 
412,  n.,  536,  615,  673, 
706. 
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District  highway,  250. 

parishes,  116,  120—124. 
prisons,  236. 
schools  for  poor,  222. 
sarreyor  of  highways,  247. 

Distringas  in  detinue,  680. 
in  replevin,  707. 
juratores,  434,  n. 
on  stock,  &c.  690. 
to   compel  appearance^ 
589,  n. 

Distarhance,  injury  of,  526. 

of  common,  527, 528. 
of  divine  service,  42. 
of  franchise,  526. 
of    patronage,     530, 

701. 
of    religious    assem- 

hiies,  58. 
of  tenure,  529. 
of  ways,  529. 

Diversion  of  highway,  249. 

Diversity  des  Ck>urtes,  406, 422. 

Divine  right  to  tithes,  80. 

Divorce,  new  court  of,  386,  435, 
554. 

Doctors'  Commons,  450,  n. 

Documents,    inspection    of,    633, 
633,  n. 

Doe,  John,  711. 

Dog,  dangerous,  489. 

Domesday  Book,  610,  610,  n. 

Donation  of  a  living,  31,  32. 

Donations  for  religious  objects,  201. 

Donative  advowsons,  72. 
bishoprics,  8,  n. 
deaneries,  17. 

Double  and  treble  costs,  671,  n., 
710. 
pleading,  604. 

Dower,  476,  513,698. 
arrears  of,  566. 
judgment  in,  701. 
unde  nihil  habet,  513, 698. 
writ  of  right  in,  476,  698. 

Drainage  districts,  462,  n. 

Driven  of  public  carriages,  289. 


Droitural  actions,  505,  513. 

Druggists,  317,  322. 

Dublin  Port  corporation,  271. 

Duces  tecum,  631. 

Duchy  court  of  Lancaster,  464. 

Dungeness,  269. 

Duplex  querela,  533. 

Duplicatio,  603,  n. 

Durham,  county  palatine  of,  464. 
university,  199. 

E. 

Earl  marshal,  459,  n. 
Ease,  chapel  of,  114. 
Easter  offerings,  109. 

East  India  Company,  260,  n. 
trade,  260. 

Eat  inde  sine  die,  669. 

Ecclesiastical  authorities,  2. 

commissioners,  117. 

corporations,  130, 
148. 

courts,  436—452. 

dues,  109. 

jurisdiction,  11. 

leases,  98—108. 

persons,  alienatioo  by, 
97. 

registration  of  bap- 
tisms, &c.,  341. 

Economy,  laws  of  social,  125. 

Education  commission,  214,  n. 

committee  of  privy  coun- 
cil, 219,  n. 

parliamentary  grants  for 
purposes  of,  219. 

the  laws  relating  to,  213 
—225. 

under  the  poor  law,  222. 

Edward  the  Confessor,  438. 

Ejectione  firmae,  de,  508. 

Ejectment,  action  of,  476,  508, 511, 
512,  710. 

between  landlord  and 
nant,  719. 

proceedings  as  to,  in  va- 
cation, 720. 
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Election  of  bishopi,  6,  8. 

EleetiTe  drainage  dtstricti,  462,  n. 

Electon  (or  elisors),  624,  n. 

Electric  telegraphs,  292. 

Elects  of  College  of   Physicians, 
312,  n. 

Eleemosynary  corporations,    132, 
148, 149. 

E^git,  writ  of,  688,  689. 

ca.  sa.  cannot  issue  after, 
589. 

Elementary  schools,  220,  n. 
Elisors,  624,  n. 
Ellesmere,  Lord,  415, 423. 
Elopement,  700. 

Emigration  commissioners,  294,  n. 
officers,  294. 
of  paupers,  191,  n. 

Enabling  and  disabling  statutes, 
97. 

Enactments  as  to  superior  courts  of 
common  law,  413,  n. 

Endowed  schools,  214. 
Endowment  of  new  churches,  116. 
Endowments,  church,  66. 
Engineers'  certificates,  264,  n. 
Entering  cause  for  trial,  618. 
Entry,  353,  505. 

by  landlord,  517,  718. 

forcible,  354, 512,  n.,  515,  n. 

for  trial,  618. 

of  judgment  on  record,  616, 

663,  665. 
on  lands,  353,  505,  n.,  509. 
peaceable,  353. 
right  of,  506. 
writs  of,  505,  n. 

Epidemic  disease,  284. 

Episcopal    and    Capitular    Estate 
Act,  104. 
fonctions,  performance 
of,  daring  incapacity 
of  bishop,  16,  n. 

Equitable  pleading,  599,  n.,  601. 


Equity,  418. 

disffge  in,  671. 
courts  td,  415. 
side  of  Exchequer,  406. 

Enor,  675,  716. 

from  courts  of  eonnfies  par 

latine,  414,  n.,  678,  a. 
in  fact,  675. 
in  law,  676. 
on  special  case,  652,  b. 
▼er^652. 
Escape,  234. 

Easoign,  casting  an,  699,  n. 
Estate  committee,  117,  n. 
Estoppel,  600,  602. 
Estovers,  522. 
Estrays,  368,  526. 
Estrepement,  writ  of,  524,  n. 
Eton,  199,  215. 
Evidence,  581. 

by  counsel  oratbmwy  ia 

the  cauae,  636. 
confined  to  point  id  is* 

sue,  640. 
demurrer  to,  646. 
documentary  or  parol, 

631. 
English  and  diril  method 

of,  compared,  6i6, 
hearsay,  642,  643. 
law  of,  in  general,  631^ 

648. 
of  a  child,  634,  n. 
of    interested    peims, 

634. 
of  parties  to  the  cause,  A. 
of  what,   not  requiredL 

639, 
positiTe  OT  circnoiitsn- 

tial,  644. 
secondary,  642. 
the    best  must   be  ad- 
duced, 641. 

Eundo,  morando  et  redeundo,  632. 
Examination  in  chief,  638. 

ofarticledclerlcs,325. 

in  general  koow- 

ledge^  325,  n. 

pending  serrioe, 

325,  n. 
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Examination  of  witnesses,  634— 

639. 
Examiners  of  apothecaries,  315. 
ofattornies,  325. 
of  college  of  physicians, 

312. 
of  surgeons,  315. 
Exceptio,  603,  n. 
Exceptions,  hill  of,  645. 
Excessiye  damages,  new  trial  for, 
657. 
distress,  363. 
Exchange,  bill  of,  550,  686. 

loss  of,  641,  n. 
Exchequer  Chamber,  court  of,  428. 
court  of,  402. 
jurisdiction  of,  406. 
origin  of,  402. 
proceedings  in  error 

from,  407. 
receipt  of,  ib. 
usurpation  of,  406,  n. 
why  so  called,  406. 
Excise  licence^  305. 
Excommunication,  451. 
Ex  contractu,  actions  on,  477. 
Ex  delicto,  actions,  ib. 

Execution  against  wife,  682. 

landlord's       protection 

under,  685,  686. 
in  civil  cases,  680—692. 
in    detinue,  540,  547, 

680. 
in  ejectment,  716. 
out  of  inferior  courts, 

666. 
speedy,  662,  n.,  666,  n. 
to  obtain    specific    de- 
livery of  goods  sold, 
547. 
what  may  be  taken  in, 

685,  688. 
writ  of,  from  what  time 
it  binds,  671. 
Executors,  actions  by  and  against, 
484. 
costs  against,  673,  n. 
Exempted  things  from  distress,  358. 
Exemption  from  poor's  rates,  1 87,  u. 
from  tithes,  84. 
from  tolls,  253. 


Exemptions  of  clei^men,  4. 

from  serving  on  juries, 
628. 

Expenses  of  witnesses,  632. 

Express  colour,  600,  n. 

Extinguishing  the  right,  576. 

Extra-parochial  places,  116. 

relief  in,  167,  n. 

Eyre,  justices  in,  431. 


F. 

Fact,  error  in,  675. 

Factories,  286,  n. 

Faculty,  right  to  a  pew  by,  70. 

Fair,  right  to  hold,  520. 

Faith,  articles  of,  45. 

False  imprisonment,  499. 

judgment,  392--395,  675. 
verdict,  659,  n. 

Farming  by  clergymen,  5. 

leases  by  incumbenta,  102. 

Faryndon  Inn,  383,  n. 

Favour,  challenge  to,  623. 

Fealty,  subtraction  of,  525. 

Fees,  attorney's,  326. 

barrister's,  321 ,  386. 
physician's,  321. 
surplice,  109,  407. 
surgeou's,  t6. 

Fellows  of    the    college   of  sur^- 
geons,  315. 

Feme  covert,    execution   against, 
682. 
scire  facias  against, 
696. 

Ferae  naturae,  animals,  358. 

Ferries,  antient,  520,  n. 

Fidejussor,  455. 

Fierding  courts,  392. 

Fieri  facias,  684. 

de  bonis  ecdesiasttcis, 
687,  n. 

Filing  declaration,  590,  n. 
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Final  judgment,  667. 
procetM,  584,  n. 

Fire,  by  negligence  of  lessee,  522. 
inturanoe,  550. 

First  fruits,  16. 

Fish,  stealing  or  unlawfully  destrojr- 
ing,  276,  n. 

Fisheries,  276, 277. 

Fixtures  may  not  be  distrained,  360. 

Fleet  marriages  and  baptisms,  348. 

Flotsam,  454: 

Force,  injuries  with  and  without, 
478. 

Forcible  detainer,  354,  539. 

entry,  354, 512,  n.,  515,  n. 

Foreign   attachment,    custom    o( 
691,  n. 

Forest  courts,  471,  n. 

Foretooth,  depriving  of,  488. 

Formedon,  507,  n.,  563. 

Forms  of  actions,  475,  n. 

Founder  of  a    corporation,   132, 
148. 

Franchise,  disturbance  of,  526. 
lying  in,  368. 

Frankalmoign,  95. 

Fraudulent  representations,  543. 

Freebench,  699,  n. 

Free  chapels,  699,  n.,  115,  n. 

Freedom  of  a  borough,  156,  n.,  163. 

Freeholders,  judges  in  the  antient 
county  courts,  394. 

Freehold  of  the  church,  129. 
rents,  546. 

Freeman,  156. 

Freemen's  roll,  162. 

Freight,  550. 

Friendly  societies,  208. 

registrar  of,  210. 
Fulham^  convicts  at,  240,  n. 

Fond,  borough,  161. 

for  savings  banks,  205. 
for  friendly  societies,  209. 


Funded    proper^    chaigealile   to 
debts,  690. 

Funds,  charging  in  ezecnlioii,  690. 

Furious  driving,  288. 

Gaol  deliveiy,  commtsaiafn  o(  433. 

Gaols,  233—241. 

in  boroughs,  161,  n. 

Garnishee,  691. 

Gas,  286,  n. 

companies,  188,  n. 

Gauge,  railway,  292. 

General  annual  licensing  raeetii^ 

305. 
bastardy,  612,  n. 
board  of  health,  282. 
issue,  597. 

lighthouse  authorities,  271. 
register  oflSce,  328. 
rules  of  Pooivlaw  board, 

173. 
Rules    of   the    Common 

Law  courts,  585,  n. 
sewers  tax,  462. 

Genoa,  bank  of,  329. 

Gilbert's  Act,  68,  170,  175. 

Gild,  134, 154. 

Gilda  mercatoria,  134. 

Gleaners,  law  respecting,  517,  n. 

Glebe,  69. 

Goods,  sale  of,  actions  on,  547. 

operation  of  judgment  on, 
671. 

Government  annuities,  206,  n. 

Grammar  schools,  214. 

Grand  assize,  507,  n. 
cape,  699,  n. 

Great  sessions  in  Wales,  470»  n. 
tithes,  84. 

Gross,  advowson  in,  72. 

Grounds  of  rule  nisi  for  new  trisL 
656,  n. 

Growing  crops,  685. 
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Gaaranteey  action  on,  549. 

companies  limited  by, 
143,  n. 

Guardian,  injuries  to,  555. 

Guardians  of  the  poor,  170, 182,  n. 

Guildhall,  134,  n. 

Guilds,  154. 

H. 

Habere  facias  possessionem,  716,  n. 

Hackney  carriages,  287. 

Heeretico  comburendo,  writ  of,  50. 

Hampden,  Dr.,  9,  n. 

Hanaper  office,  417. 

Handwriting,  witness  to,  641. 

Harbours,  &c.  Clauses  Act,  133,  n. 

Harrow,  school  at,  215,  n. 

Health,  injuries  affecting,  490. 

laws  relating  to  the  public, 

278,  282—286. 
of  seamen,  264. 
public,  282. 

Hearsay  evidence,  642. 

Heralds,  460,  n. 

visitations,  t^. 

Hereford,  see  of,  9,  n. 

Heresy,  48—53. 

HerioU,  368. 

High  commission,  court  of,  444,  n. 
constable — see  Constable. 
steward — see  Steward. 

Highway  Act,  243, 246, 249. 

The  New,  246,250. 
rate,  246. 

Highways,  242—255. 
board,  250. 
by  dedication,  242,  n. 
district,  250. 
in  general,  245,  246. 
provisional  order  of  ses- 
sions as  to,  250,  n. 
surveyors  of,  246—251. 

Hiring  and  service,  178. 

Holding  over,  tenants,  719. 

Holida3rs,  common  law,  582,  n. 

VOL.  HI. 


Holy  orders,  2,  27. 

Homage,  7. 

Honorarium,  386. 

Honorary  canons,  17. 

Hospitals,  149, 193. 

for  the  poor,  166. 
lunatics  in,  226, 228, 230. 

House  of  correction,  234. 

of  lords,  supreme  court  of 
appeal,  429. 

Houses  of  public  reception  and  en- 
tertainment, 304—310. 

Hundred  court,  392. 

Hundredors,  on  a  jury,  623,  n. 

Husband,  action  by,  554. 

Husband  and  wife,  evidence  of,  635. 
execution  against,  681. 
scire  facias  agains^  696. 

Hustings,  court  of,  467,  n, 

I. 

Idiot  cannot  appear  by  attorney, 
382. 

Idle  and  disorderly  persons,  180. 

lUicitum  collegium,  132. 

Immediate  annuities,  206. 

execution,  680,  n. 

Impar,  370. 

Impeachment  of  waste,  523. 

Imperator,  370. 

Implements  of  trade,  when  dis- 
trainable,  361. 

Implied  contracts,  545. 
Impounding,  365. 
Imprisonment,  false,  499. 

not    now   a   disa- 
bility, 571,  n. 
under    process    of 
county  court,  400. 

Impropriators,  lay,  22. 
Incapacity  of  bishop,  16,  n. 
Incipitur,  663,  n. 
Indoturesy  217,  n. 
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In  commendam  linngt,  37. 

IneoDtiDeDcy,  niiu    for,   ditiMed, 
445,  D. 

Incorporated  law  Bociety,  326. 

Incorporation,  power  o(  132. 

Incorporeal    hereditaments,    353, 
512. 

Incumbent,  33. 

Indebitatus  aMumpsit,  551. 

Indemnity  Act,  annual,  59. 

Independents,  The,  54,  n. 

India  Trad?,  260,  n. 

IndicaTit,  writ  of,  448. 

Indictment  of  a  corporation,  137. 
of  a  county,  244. 
of  a  Parish,  ib. 
for  libel,  495. 

Individual  liability,  145. 

Indorsements  on  writ  of  summons, 
586,  587,  n. 

Induction  to  a  benefice,  27,80, 612. 

Industrial  and  provident  societies, 
211. 
schools,  224. 

Infiimous  persons,  634. 

Infant  cannot  appear  by  attorney, 
382. 

Infectious  disorders,  sudden  break- 
ing out  of,  280. 

Inferior  court,  390—402. 

Inferior    courts,    jurisdiction    of 
Queen's  Bench  over,  410. 

Infeudation  of  tithes,  83. 

In  formft  pauperis,  suing,  673. 

Information,  in  chancery,  195. 

on  penal  statute,  575. 

Informer,  common,  575. 

Infringement  of  copyright,  544. 
of  patent  right,  ib. 

Inhabitant,  rateability  of,  to  sup- 
port of  the  poor,  188. 

Iigunction  at  common  law,  485. 

on  infringement  of  copy 
or  patent  right,  544. 


Injunction  to  stay  nuisancea,521,  a. 
to  stay  waste,  529,  a. 

Injuries,  dvfl,  472 — 560. 

to  personal  rights,  486— 

500. 
to  health,  490. 
to  liberty,  408. 
to  life,  486. 
to  limbs,  487. 
to    rights    of    propettf, 

500—552. 
to  rights  of  property  ia 
things  personal,  535 
—552. 
in  thinga  real,  500— 
552. 
to   rights    in  private  re- 
lations, 552— 560. 
a  guardian,  555. 
a  husband,  552. 
a  master,  556. 
a  parent,  555. 
to  rights  in  public  rda- 
tions,  559. 

Inns,  304. 

Innuendos,  495,  n. 

Inoculation,  281. 

Inquiry,  writ  of,  666. 

Insane  criminals,  229. 
paupers,  227. 
persons — see  Lixkatics. 

Insolvency  courU,  435. 
Insolvent  judgment  debtors,  684,  n. 
Inspection  by  jury,  622. 

of  anatomiCTl  schools, 
323. 

of  coal  minea,  286,  n. 

of  documents,  633,  n. 

of  prisons,  237. 

of  railways,  290 

of  schools.  220,  221. 

trial  by,  608,  n. 

Instalment  in  dignities,  5 — 7. 

Instance  court,  453. 

Institution  of  clerks,  30,  612,  701, 
n. 

Institutions,  benevolent,  203. 
Insurance,  action  on,  550. 

companies,  145,  n. 
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Interest  reipnblicee  ut  sit  finif  11- 
tium,  561. 
awarded  by  jury,  651,  n. 
cm  jodgment  debt,  671. 

Interested  witness,  634. 

Interlocutory  decree,  451. 

judgment,  665. 
matters,  459,  n. 

Interments,  286,  n. 

International   trading  regulations, 
259. 

Interpleader,  motion  by  way  of, 
692. 

Interrogatories,  633,  636. 

Intituling  pleadings^  595. 

Intrusion,  501. 

Investiture  of  benefices,  30—32. 
of  bishoprics,  6—9. 

Inyestments  by  sayings  banks,  205.. 

Ireland,  appeals  ^om  courts    in, 
429,  n. 

Irish  fisheries,  277. 
poor,  163,  n. 

Irregular  distress,  368. 

Irremovability,  status  of,  how  ac- 
quired, 183y  184. 

Isle  of  Man,  270. 

Issue,  at,  603. 

department  of  Bank,  336. 

in  fact,  594. 

in  general,  597. 

in  law,  594,  607. 

joinder  in,  615. 

making  up  the,  t^. 

of  Bank  of  England  notes, 

336. 
the,  616. 


Jeofails,  statutes  of,  660,  676,  n. 
Jersey,  181. 
Jesuits,  63,  n. 
Jetsam,  454. 

Jews  may  hold  property  for  schools 
and  places  of  worship,  64,  n., 
201. 
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Jews  may  be  elected  to  municipal 
offices,  158,  n. 

Joinder  in  demurrer,  603. 
in  error,  675. 
in  issue,  615. 

Joint  stock  banks,  144,  333,  334, 
339,  340. 
companies,  143. 
Judex,  381. 

Judge  of  the  admiralty,  453. 
Judges  of  assize,  430. 

county  court,  396. 

Judges'  order,  by  consent,  668,  n. 

Judgment,  654,  663. 

action  on,  574. 

affirmance  of,  679. 

against  casual  ejector, 
712. 

arrest  of,  658. 

by  confession,  664. 

by  nil  dicit,  ib, 

debt,  interest  on,  671. 

delivering  or  pronounc- 
ing, 665. 

efiect  of,  669. 

entry  on  record  of,  663. 

error  on,  675. 

final,  667. 

for  default  of  plelL  601, 

664. 
for  want  of  appearance, 

589,  664. 
interest  on,  671. 
interlocutory,  665. 
in  dower,  701. 
in  ejectment,  715. 
in  quare  impedit,  705. 
in  replevin,  709. 
non  obstante  veredicto, 

660. 
on  cognovit,  664. 
on  demurrer,  607, 664, 
on  nonsuit,  664. 
on  nolle  prosequi,  ib. 
on  non  sum  informatns, 

664,  n. 
on  retraxit,  665,  n. 
operation  of  a,  669. 
paper,  651,  663,  n. 
registiy  of,  671. 
reversal  of,  679. 
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Judgment,  revivor  of,  693. 
signing,  663. 

Judicial  committee  of  the  'privy 
council,  427,  n.,  444,  451,  n., 
459. 

Jura  regalia,  465. 

Jurata,  629. 

Jure  divino,  title  to  tithes,  80. 

Jurisdiction,  plea  to  the,  597. 

Jurors'  book,  616. 

Jurors,  challenge  of,  622—627. 
formerly  witnesses,  623,  n. 
lists  of,  617. 
qualification  of,  625. 

in  Middlesex,  626. 

Jury,  trial  by,  613— 654. 
at  bar,  G14. 
at  nisi  prius,  ib. 
before  sheriff  666. 
eulogium  upon,  619, 

653,654. 
in  the  county  courts, 

400,  653,  n. 
origin  of,  613,  n. 
calling  of,  621. 
common,  617,  621. 
de  medietate  linguie,  623,  n. 
dischar^  of,  650. 
exemptions  from  serving  on, 

628. 
in  London  and  Middlesex, 

626. 
judge's  charge  to,  647. 
must  be  unanimous,  650. 
number  of,  621,  n.,  628. 
panel,  616. 
process,  615. 
special,  617. 
swearing  the,  622. 

Jus  patronatus,  71,  447,  532. 
post-liminii,  516. 
prntorium,  418. 

Justice  of  the  peace,  action  agaiust, 
576. 

Justices,  visiting,  237. 

Justiciar,  chief,  403,  404. 

Justicies,  writ  of,  393,  394. 

Justification  of  libel,  495. 
pleas  in,  598. 


Keeper  of  prisoo,  237. 

King's  (or  Queen's)  Bench, 
of,  408,  410,  n. 
counsel,  384,  385,  n. 
prison,  239. 


L. 

Lsssione  fidei,  suits  pro,  422. 

Laity,  2. 

Lambeth  degrees,  13. 

Lancaster,  coujity  palatine  of,  464. 
court  of  duchy  chamber 
of,  464. 

Land,  definition  of,  in  statutes  of 
limitation,  566,  n. 
church,  67. 

Clauses  Consolidation  Act, 
.    133,  n. 

limitation  of  actions  for,  562. 
re-entry  on,  353,  505,  516, 
718. 

Landlord,  defendant  in  ejectment, 
712. 

ejectment  by,  717. 

provisions  in  favoured 
717—720. 

protection  of,  under  exe- 
cution, 685,  686. 

rent  of,  686. 

Lapse    of    presentation,   73—76, 
534,  703. 

Latitat,  411,  n. 

Law,  error  in,  650,  675,  677. 
issue  in,  594,  607. 
societ}',  326. 
Terms,  557,  578—582. 
wager  of,  608,  n. 

Law  of  nations,  458. 

Lay  corporations,  130,  150. 
impropriators,  22. 
investiture  of  bishops,  6. 

Layuig  the  action,  595. 

Lazarets,  279. 
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!,  buildiDg,  104. 
college,  98. 
ecclesiastical,  96—108. 
entry  and  ouster,  712. 
&rming,  102. 

Lecturers  and  parish  clerks,  38,  n. 

Legacies,  limitation  of  actions  in 
respect  of,  567. 
suits  for,  in  county  court, 
398,  n. 

Lessor  of  the  plaintiff,  712. 

Letters  patent  under  7  Will.  4  &  1 
Vict  c.  73 . .  142. 
of  request,  441. 

Levant  and  couchant,  399. 

Levari  facias,  writ  of,  687. 

Libel,  297,  n.,  494. 

apology  for,  496. 
defamatory,  495. 
in  newspapers,  496. 
in  spiritual  court,  450. 
justification  of,  495. 
malicious,  494. 

Liberty,  injuries  to,  498. 
of  the  press,  297. 

Licence  for  hackuey  coach,  288. 
by  justices,  231. 
of  curate,  38. 
of  pauper  lunatic  asylum, 

228,  n.,  231. 
to  act  plays,  308. 
to  sell  beer  or  cider,  305— 

308. 
to  teach  youth,  56,  n. 

Licensed  houses  for  insane  persons, 
230. 
pilots,  267,  269. 

Lien  of  landlord,  685,  n. 

Life  annuities,  206. 

injuries  affecting,  486. 

Ligan,  454. 

Lightermen  of  the  Thames,  293,  n. 

Lighthouses,  270. 

damage  to,  272. 

Lights,  355. 


Limitation  of  actions,  561—577. 

as  to  justices 
of  the  peace, 
576. 

as  to  penal  ac- 
tions, 575. 
as      to     the 
Crown,  563. 
of  equitable  claims,  567. 
of  right  of  distress,  562, 

566,  569. 
of  right  of  entry,  566. 

Limitations  as  to  entry  or  distress 
on  land,  562. 

<'  Limited  "  companies,  143. 

banking      companies, 
340. 

Limited  liability,  145, 146. 

Limits  of  pilots  of  Trinity  House, 
269. 

Liquidator,  official,  446. 

Literary  and  scientific  institutions, 
187,  n.,  201,  218. 
property,  piracy  of,  544, 

LituTgy,  46. 

Livings  in  commendam,  37. 

Loan  of  money,  contract  of,  548. 
society,  211,  n. 

Local  actions,  479. 

acts  of  parliament,  575. 
board  of  health,  283. 
Government    Act    (1858), 

282. 
Government    Act    (1861), 

283. 
lighthouse  authorities,  270. 
taxes,  191,  n. 

Lock-up  houses,  237,  n. 

Locomotives  on  roads,  248,  n.,  287, 
n. 

Lodging-houses,  common,  286,  n. 

for  labouring  classes, 
ib, 

under  the  superin- 
tendence of  Poor- 
law  board,  173,  n. 

LoHardy,  51. 
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London  and  Westminster  siUinff^ 

431. 
courts  in,  467. 
customs  of,  611. 
firanchises  of,   not  to  be 

forfeited,  153. 
Gazette,  279. 
jurors,  626,  n. 
not  included  in  municipal 

Act,  156. 
sanatory       improvement, 

286,  n. 
university,  199. 

Long  vacation,  582,  604,  n. 

Lord  Chamberlain,  308. 

Chancellor  —  see   Chancel- 
lor. 
high  constable,  459,  n. 
mayor's  court,  467,  n. 
warden,  appeal  to,  467. 

Lords,  house  of,  429. 
justices,  427. 
spiritual,  10. 

Loss  of  a  bin  of  exchange,  641,  n. 

Lunacy,  oommissionersi  in,  230. 

Lunatic  asylums,  226 — 232. 

borough,  226,  n. 
county,  226, 230. 
in  genera],  227. 
debtors,  229. 

Lunaitcs»  227. 

chargeable  to  a  parish,  i&. 
criminal,  229,  n. 
in  boroughs,  161,  n. 
jurisdiction  of  Chancellor 

over,  415. 
meditating  crime,  229. 
orders  for   the    confine- 
ment of,  228. 
visitors  of,  227, 231. 
wandering  at  large,  229. 
Lying  in  franchise,  368. 
Lying-in  hospitals,  194,  n. 

M. 

Madhouses — see  Lunatic  Asy- 
lums. 

Madmen--rsee  Lunatics. 


Magistrates,  actions  against,  576. 

Magna  Charta,  404, 409,  n.,  43L 

Mail  coaches,  288,  n. 

Making  up  the  issue,  615. 

Mala  praxis,  490. 

Malfeasance,  477. 

Malicious  arrest,  500. 
libel,  494. 

prosecution,  actioa  Ibr, 
497. 

Manchester,  bishop  of,  10. 

Manse,  69,  n. 

Marine  assurance,  550. 
boards,  263. 

Mariners  of  Trinity  Hoose,  267. 

Maritime  causes,  453. 

courts,  436,  iSZ-^GO. 

Market,  52a 

Marriage,  effect  of,  pending  sdioa, 
696. 
xeffistry  of,  343, 346. 
trial  of,  612,  n. 

Married  women,  execution  sgsinst, 
682. 

Marshal,  lord,  459,  n. 

Marshalsea,  court  of  the,  471,  o. 

Master  and  servant,  556. 
of  the  Rolls,  425. 

Masters  in  chancery,  426,  n. 
of  ships,  264,  268. 

Mayhem,  487. 

Mayor's  court  of  London,  467,  n. 
Mayors,  157. 
Medical  Act  (1858).. 318. 
Medical  relief  to  paupers,  186. 
Medical,  &c,  profession,  311. 
Medical  register,  318. 
Medicine,  compoundiog,  317. 
Medietate,  jury  de,  623,  a. 
Meeting-house  Act,  58. 
Meeting-houses,  203. 
Memorandum  of  association,  143. 
error,  677. 
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Menaces — see  Threats. 

Mercantile  marine  funcl,  273. 

Merchant  seamen,  263. 

shipping     Act    (1854), 
260,  293. 

Mere  right,  507. 

Mesne  process,  525,  n.,  583,  n. 
profits,  717,  720. 
writ  of,  525,  n. 

Method  of  proceeding  in  ecclesi- 
astical courts,  449. 

Metropolis,  management  of,  286,  n. 
prevention  of  diseases 

in,  284. 
streets  in,  246,  n. 

Metropolitan  commissioners  in  lu- 
nacy, 230. 

county  courts,  397,n. 

interments,  286,  n., 
326. 

sewers,  286,  n.,461. 

smoke  furnaces,  ib. 

stage  carriages,  275, 
n.,  287,  n. 

streets,  246,  n. 

supply  of  water,  286, 
n.,461. 

Middlesex,  bill  of,  411,  n. 

Military  court,  459,  n. 

Militia,  208,  n. 

Millbank  Prison,  240. 

Mines,  144,  n.,  286,  n. 

Ministers^  122. 

dissenting,  57. 

Minor  canons,  17. 

Minority — see  Aes. 

Mirrour,  the,  165. 

Miscellaneous  jurisdiction  of  county 
court,  402,  n. 

Misdemeanori  58,  n. 

Misdirection  of  judge,  656. 

Mise  on  a  mere  right,  507,  n. 

Misfeazance,  477. 

Misjoinder  of  counts,  604,  n. 
of  parties,  587,  n. 

Misnomer,  plea  of,  597,  n. 


Misrapreaentation,  543. 

Mitigation  of  damages,  497. 

Mixed  actions,  475. 
tithes,  80. 

Modus,  446. 

decimandi,  86. 
rank,  88. 

MolUter  manus  imposuit,  489. 

Monasteries,  20. 

Money  due  on  account  stated,  548. 
lent,  ib. 
may  be  seized  on*  a  fi.  fa., 

686. 
paid,  548. 
payment  of^    into   Court, 

600. 
received  to  use  of  plaintiff, 

548. 

Monk,  63,  n. 

Moorings,  injuring,  272. 

Moravians,  59,  n.,  636,  n. 

Mort  d'ancestor,  525,  n.,  580. 

Mortgage,  568. 

debentures  of    railway 

companies,  292,  n. 
oftoU^254. 

Mortmain,135,  193. 

Mortuaries,  16,  n.,  10&— 112. 

Mother-Church,  114. 

Motion  by  way   of  interpleader, 
692. 

Moveable  Terms,  580,  581. 

Municipal  corporation,  1 52,  n.,  153. 
Act,  156. 
elections,  158,  n. 

Murder,  235,  n. 

Museums  in  boroughs,  161,  n. 

Mutacanum,  16,  n. 

MutQation,  487. 

MjTstery  of  apothecaries,  315. 

N. 

Name  of  corporation,  134. 
NaTal  coast  volunteers,  208,  n. 
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Navigation  Acts,  256— see  Tradb 

AND  NaVIQATIOM. 

repealed,  258. 
of  British  ships,  257. 

Ne  admittas,  702,  n. 
disturba  pas,  703. 
injust^  vexes,  525,  n. 
uuques  accouple,  700. 
unques  seisie  que  dower,  ib. 

Negligence,  injuries  by,  484,  489. 

Nembda,  648,  n. 

Never  indebted,  598. 

New  assignment,  602. 

Newgate,  236,  n. 

New  Parishes  Acts,  110. 

Newspapers,  300. 

libels  in,  496. 
stamps  on,  300,  n. 

New  trial,  655. 

Nil  capiat,  judgment  of,  669. 
dicit,  judgment  by,  664. 

Nisi  prius,  commission  of,  430, 431 . 
courtof,430y  431,  582. 
record,  616,  619. 
trial  at,  431,  615. 

Nolle  prosequi,  664,  667. 

Nominal  damages,  481. 

Non  assumpsit,  598. 

Non  cepit,  plea  of,  708. 

Non  compos — see  Lunatic». 

Non-conformists,  54. 

Non-conformity,  48,  53. 

Non  est  factum,  plea  of,  598. 

Nonfeazance,  477. 

Non  intromittant  clause,  160,  n. 

Nonjoinder  of  parties,  587. 
plea  of,  597,  n. 

Non  obstante  veredicto,  660, 676. 

Nonpayment  of  ecclesiastical  dues,  \ 
447. 
of  church  rates,  449. 

Non  pros.,  judgment  of,  664,  707. 

Non  residence  of  clergy,  33. 

when  excused,  34, 


Nonsuit,  650. 

motion  to  enter,  655,  n. 
to  set  aside,  iL 

Non  snm  informatus,  judgment  oC 
664. 

Normal  achools,  220,  n. 

Notaries,  public,  323,  n. 

Not  guilty,  plea  of,  597. 

Notice  of  trial,  618,  715. 
to  admit,  640. 
to  produce,  642. 

Nottingham,  Earl  of,  425. 

Novel  disseisin,  writ  o(  525,  b, 
580. 

Nuisance,  518. 

abatement  of,  354. 

as  to  corporeal  heredita- 
ments, 518. 

as  to  incorporeal  heredi- 
taments, 520. 

injunction  against,  521, 
n. 

private,  249,  n.,  355. 

public,  355. 

remedies  for,  518i»  521. 

removal  Act  (1855),284. 

Nulla  bona,  return  of,  659. 

Nullum  tempus  occurrit  regi,  74, 
563. 

Nul  tiel  record,  plea  of,  609. 

Nunc  pro  tone,  judgment  entered, 
669. 

Nunquam  indebitatus,  598. 


O. 

Oath,  affirmation  in  lieu  at,  59,  n., 

64,  n.,  635. 
conscientious    oljection   to^ 

635. 
ez  officio,  450,  n. 
in  what  form  binding,  64,  n. 

635. 
new,  in  place  of  the  oaths  of 

abjuration,  allegiance  and 

supremacy,  58. 
of  jurymen,  629. 
ofwitae«ea^635. 
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Oblations,  109. 

ObTentions,  110. 

Occupation,  qualifying  as  a  bur- 
gess, 157. 

Occupier,  rating,  instead  of  owner, 
188,  247,  n. 

Octo  tales,  628. 

(Economy,  laws  of  social,  125. 

Official  log  book,  266. 
liquidator,  147. 
trustees  of  charities,  199. 

Offidna  justitise,  417. 

Oleron,  laws  of,  455. 

Opening  the  pleadings,  630. 

Options,  12. 

Order  in  council,  259,  396. 
of  removal,  182. 

Orders,  holy,  2,  27. 

for  reception  of  pauper  lu- 
natic m  county  asylum, 
228. 

Ordination,  2,  27. 

for  foreign  parts,  3,  n., 
14,  n. 

Ore  tenus,  testimony,  647,  n. 

Orfordness,  269. 

Original  jurisdiction  of  Archbishop 
of , Canterbury,  11. 
writ,  419. 

abolished  in  dower, 

698. 
abolished  in   quare 
impedit,  701. 

Orphan,  485,  n. 

Ouster,  500. 

former  remedies  for,  505. 

of  chattels  real,  504. 

of  the  freehold,  501. 

of  tithes^  512. 

present  remedies  for,  511. 
Outlawry,  589,  n. 

Overseers  of  the  poor,  165,  187. 
assistant,  187. 
bound    to    render    ac- 
count, 191. 
duty  of,  190. 
.in  boroughs,  167,  n. 


Overseers,  who  exempted  from  be- 
ing, 166,  n. 

Overt  pound,  365. 

Owner,  when  chargeable  to  poor 
rate,  188. 
when  chargeable  to  high- 
way rate,  247,  n. 

Oxford,  130,  134,  150,  469,  470, 
611. 

Oyer  and  terminer,  commission  of, 
433. 


Pais,  trial    per,    613— see  Jury, 
Trial  bt. 

Palace  court,  471,  n« 

Palatine  counties,  courts  in,  464, 
465,  678,  n. 

Pamphlets,  300. 

Panel,  616. 

Paper  book  in  demurrer,  606. 

Papist  livings,  right  to  present  to, 

534. 
Papists,  relief  of,  62,  63. 
Parent  and  child,  555. 

Pares  of  Sussex,  353. 

Westmoreland,  i6. 
Parish,  216,  n. 

apprentices,  177,  n. 
clerks,  43. 
district,  116. 
land,  140,  n.,  512. 
Parishes,  113. 

consolidation  of,  174. 
for  ecclesiastical  purposes, 
122. 
Parishes,  New,  Acts,  119. 

Parishioners  going  to  church  ex* 
empted  from  toll,  254. 

Parkhurst  prison,  240. 

Parliamentary  boroughs,  1 56,  n. 
grant  for  education, 

219. 
trains,  289,  n. 

Parochial  Assessment  Act,  189. 
chapels,  114. 
relief,  principle  of,  167. 
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Presumptive  evidence,  644. 

as  to  death,  664,  n. 

as  to  in  nocence,  639. 

as  to  legitimacy,  ib. 
Priest,  2,  27. 
Primate  of  Eneland,  9. 

Ireland,  10,  n. 
Primse  preoes,  13. 

Principal,  challenge   by    way  of, 
623. 

Printers  to  the  house  of  parliament, 
299. 

Printing  press,  298. 

Prison  discipline,  238. 
Millbank,  240. 
Parkburst,  ib. 
Pentonville,  241. 
Queen's,  239. 

Prisoners,  683,  n. 

Prisons,  233—241. 

Private  banks,  334. 
chapels,  114. 
charities,  201 . 
nuisance,  355. 
relations,  552. 

Privileged  communications,  493. 
Privileges  of  the  clergy,  4. 

of  counsel  and  attomies, 
387. 

plea  of,  611. 

Privilegium  clericale,  4,  n.,  64. 
Privy  council,  459. 

judicial     committee 
of,  427,  n  ,  444, 
451,  n.,  459. 
Privy  tithes,  84,  n. 
verdict,  651,  n. 

Price  commission,  455. 
court,  453. 

courts,  appeals  from,  429,  n. 
of  war,  453. 
vessels,  584. 

Probate  court,  386,  n.,  435. 

Proceedings  in  an  ordinary  action, 
578—679. 
in  particular  actions, 
698—720. 

Process,  583. 


Proclamation  in  outlawry,  589,  n. 

Proctors,  381, 450. 

Procurator,  381. 

Produce,  notice  to,  642. 

Pro  faiso  clamore  suo,  669,  n. 

Profanation  of  the  Sabbath,  306. 

Profession,  religious,  45—65. 

Professions,  laws  relating  to,  310 
—528. 

Profits,  mesne,  717,  720. 

Pro  laesione  fidei,  422. 

Promises,  action  on,  477,  n.,  545. ' 

Promissory  note,  action  on,  550. 

Proofs,  631. 

Property,  injuries  to,  500 — 552. 

tax  on  tithe  renl-chaige, 
93,  n. 

Proprietary  chapels,  115. 

Proprietate  probanda,  writ  de,  538, 
n. 

Proprietor  of  stage-cairiage,  389. 

Pro   salute    animae.    proceedings^ 
444,  553. 

Prosecution,  malicioos,  497. 

Proteatant  sectaries,  55. 

Provident  societies,  145,  n.,  211. 

Province  of  archbuhop,  9. 

Proviso,  trial  by,  619. 

Publicans,  305. 

Public  baths,  286,  n. 
carriages,  287. 
chapels.  111. 
companies,  290—292. 
health  Act (1848)..  282. 
houses,  304 — 310. 
nuisance,  355,  518. 
ofBcers  of  joint  stock  banks, 

334. 
property  not  rateable^  187, 

n. 
rights,  559. 
verdict,  651,  n. 
walks,  286,  n. 
works,  264. 
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Publisbera,  299-^03. 

Puis  darrein  continuance,  604. 

Puiane  judges,  412. 

Purchase  of  railways,  292. 

Purchasers,  how  affected  by  judg- 
ments, 670,  n. 

Puritans,  54. 


Quadruplicatio,  603,  n. 

Quakers,  Moravians,  and  Separa- 
tists, afiirmation  by,  59,  n., 
636,  D. 

Qualification  of  burgesses  and  free- 
men, 162,  163. 
of  jurors,  625. 

Qualified  medical  practitioners, 
320. 

Quarantine,  279. 

Quare  clausum  fregit,  514. 

impedit,  75,  391,  476,  51 1, 

531,  533,  564,  566,  570, 

701—706. 
incumbravit,  702,  n. 
non  admisit,  705,  n. 

Quarter  sessions,  borough,  159. 

Quashing  poor  rate,  190. 

order  for  removal,  183. 

Queen  Anne's  bounty,  68, 12(r. 

Queen ^see  King. 

Queen's  Bench — see  King's  Bench. 

Queen's  counsel— see  King's  Coun- 
sel. 

Queen's  prison,  239. 

Qui  facit  per  alium,  facit  per  se, 
462. 
tarn  action,  552. 

Quod  recuperet,  668. 

permittat,  writ  of,  529,  n. 

Quo  minus,  406,  n. 
warranto,  152. 


R. 

Railway  Clauses  Act,  133,  n. 

Railways  and  Canal  TraflSc 

Act,  291,  n. 
trains,  cheap,  289,  n. 

Railways,  289—292. 

Acts  relating  to,  289. 
purchase  of,  on  behalf  of 
her  majesty,  292. 

Rank  modus,  87. 

Rate,  church,  41. 

county,  191,  n. 

in  aid  of  distressed  parishes, 

174,  n. 
poor,  187 — 192. 

Ravuhment  of  children,  555. 
of  ward,  ib. 
of  wife,  552. 

Reading  in,  by  incumbent,  31. 

Real  actions,  395,  476,  510,  562, 
565,  698,  702,  n. 
property  commissioners,  511. 

Rebutter,  602. 

Recalling  a  pilot's  licence,  268,  d. 

Recaption,  352. 

Recognizance  of  bail,  592,  684. 

Record,  380,  617, 652,  675. 
actions  on,  479,  n. 
amendincr,  648,  n.,  660. 
courts  of,   380,   415,  n., 

609. 
suggestion  on,  619,  678. 
trial  by,  608. 

Recordari  facias  loquelam,  395. 

Recorder,  159,  468. 

of  London,  385,  n.,  467, 
n. 

Recovery  of  things  real,  limitations 
of  actions  for,  562. 

Rector,  20. 

sinecure,  26. 

Rectorial  tithes,  20,  83,  84. 

Rectories,  24. 

Recusants,  popish,  55. 

Recusatio  judicis,  624. 

Redemption,  equity  of,  567« 


750 


INDEX. 


Redreu  by  act  of  the  party,  350. 
by  actioD,  378. 
by  operation  of  the  law, 
875—377. 

Re-eotry  od  land,  353,  505,  516, 
718. 
by  landlord,  718. 

Reexamination,  638. 

Reference  at  niii  prius,  373. 
compultory,  i6. 

Reformation,  protestant,  51,  52. 

Refermatoiy  tchools,  223. 

Refreahment  houses,  306. 

Refusing  to  institute  a  clerk,  28, 
75. 

Register  commission,  347. 

Register  of  original  writs,  584. 
oflSce  for  seamen,  266. 

Registered  hospitals,  lunatic,  231. 
meaical      practitioners, 
privileges  of,  320. 

Registrar-general,  328. 

Registrar  of  attomies  and  solicitors, 
325. 
of  friendly  societies,  202. 
of  seamen,  266. 

Registrars  of  county  courts,  396. 
of  companies,  144. 

Registration,  civil  method  of,  343. 

ecclesiastical  method 
of,  341. 

of  baptisms,  342. 

of  burials,  t6. 

of  births,  345. 

of  charitable  dona- 
tions, 196. 

of  deaths,  346. 

of  companies,  143, 
144. 

of  judgments,  671. 

of  lunatic  hospitals, 
228,  n. 

of  marriages,  346. 

of  medicu  men,  318. 

of  seamen,  266. 

of  ships,  261. 


Registry  of  Court  of  AdmifBlty, 
456. 

Regulae  generales,  585,  n. 

R^ular  deigy,  24,  n. 

Regulation  of  gaols,  235. 

Rejoinder,  602. 

Relations,  defence  of,  351. 

Relief  parochial,  law  o^  183, 185, 
186,  188. 

Religious  houses,  21,  85. 

Remembrancer  of  the  Eichsqner, 
407,  n. 

Remitter,  376,  377,  n. 

Remote  damage,  482. 

Removal  of  goods  to  prevent  dis- 
tress, 362. 

of  nuisances,  354. 

of  Nuisances  Act,  284. 

of  poor,  168,  179,  181, 
185. 

illegal,  183. 

Render,  lying  in,  368. 

Renewal  <^  church  leases,  101. 

writ  of  summons^  588. 

Rent-chaige,  92,  356. 

tithe  commutation,  90. 

Rent,  of  assize,  356. 

apportioned,  357,  n. 

chief,  356. 

definition  of,   in  statutes  of 

limitation,  566,  n. 
distress  for,  356. 
in  arrear,  356,  361. 
seek,  356. 
service,  356,  499. 
subtraction  of,  525. 

Repair,  covenant  to,  546. 

Repairs  of  church,  41,  70. 

of  ecclesiastical  residences, 
41,  68. 

Repleader,  661. 

Replegiari  facias,  writ  (^,  538,  n. 

Replevin,  367,  397,  n.,  477,  536, 
537,  538,  n.,  706—710. 

Replicatio,  603,  n. 
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Replication^  602,  708. 

equitable,  599,  n.,  601, 

Q. 

Reply  at  nisi  prios,  631. 

Reprisal,  352,  538,  n. 

Reputation,  injuries  affecting,  490. 

Request,  letters  of,  441. 

Requests,  courts  of,  395. 

the  Court  of,  419. 

Rescue  of  distress,  364. 

Res  gestae,  643. 

Residence  of  clergy,  33 — 35. 
ecclesiastical,  67. 
in    a    parish  for  three 
years,  effect  of,  184. 

Resignation  bond,  78,  79. 

of    benefice,   37,  75, 

612,  704,  n. 
of  bishopric,  15. 

Respectum,  challenge  propter,  625. 
Respondeat  ouster,  666. 
Restitution,  writ  of,  679. 
Restraining  and  enabling  statutes, 
97—108. 

Retainer,  375. 

Retomo  habendo,  538,  n.,  709. 

Retraxit,  665,  n. 

Return  day  of  a  writ,  680,  n. 
irreplevisable,  710. 
of  goods  in  replevin,  707. 

Returning  officer,  action  against, 
559. 

Reus,  381. 

Revenue  jurisdiction  of  Cqurt  of 
Exchequer,  407. 

Reversal  of  judgment,  679. 

Review,  commission  of,  442,  n. 

Revised  code  of  Education  Com- 
mittee, 220,  n.,  222,  n. 

Revising  barristers,  appeals  fVom, 
385,  n. 

Revivor,  writ  of,  693. 


Right  of  action,  483. 

when  it  accrues  as 
defined  in  the 
statutes  of  limi- 
tations, 566. 
of  advowson,  writ  of,  531. 
of  entry,  509—512. 
of  possession,  actual,  507. 

apparent,  506. 
of  property,  500 — 552. 

Right,  proper,  507. 
to  begin,  630. 
turning  to  a,  506. 
violation  of  a,  350. 
writ  of,  507. 

Rights  and  wrongs,  349,  350. 

Rochester  bridge,  269. 

Roe,  Richard,  701. 

Rogues  and  vagabonds,  179. 

Roll,  burgess,  163. 
freeman,  162. 

Rolls,  master  of  the,  425. 

Roman  Catholics,  charities  for, 
199,  n. 

may  hold  pro- 
perty for 
schools  and 
places  of  wor- 
ship, 209,  n. 

relief  of,  62, 63. 

Romney  marsh,  462. 

Royal  College  of  Sufgeons,  130, 
315. 
Physicians,  322. 
family  exempted  from  toll, 

253. 
Society,  the,  130. 

Rugby,  215,  n. 

Rule  for  special  jury,  617. 
of  court,  642. 

Rules  for  the  county  courts,  399,  n. 
for  the  superior  courts,  585, 
n. 

Rural  deau,  18,  n.,  19. 

S. 
Sacristan,  44,  n. 
Salary  of  curates,  39. 
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Salary  of  the  judges,  412. 

Sale  of  arsenic,  317,  n. 
of  distress,  357,  n. 
of  goods,  ooDtract  of^  action 
on,  547. 

Salmon  Fisheries  Act,  276,  n. 

Salvage,  454,  n.,  458. 

Sanatory  condition  of  the  people, 
278—286. 
improvement  of  London, 

285. 
inspector,  285. 

Satisfiiction,  entering   on  record, 
691. 

Saving  the  Statute  of  Limitations, 
576. 

Savings'  banks  Acts,  204— 208. 
post  office,  207. 
penny,  212,  n. 

Scaccarium,  406. 

Scandalous  words,  491. 

Scandalum  magnatum,  491 ,  n. 

Scheduled  boroughs,  163. 

Scheme  of  ecclesiastical  commis- 
sioners, 120. 

Scienti6c  societies  exempted  from 
poor's  rate,  187,  n. 

Schism,  54. 

Schoolmasters,  59,  60. 

Schools  of  anatomy,  322. 
elementary,  220,  n. 
endowed,  214. 
for  the  poor,  222. 
grammar,  214. 
udustrial,  224. 
inspectors  of,  220. 
normal,  220,  n. 
reformatory,  223. 
sites  for,  216,  220. 

Sdlly  Isles,  181. 

Scire  facias  against  bail,  683, 697. 
for  restitution,  ib, 
writ  of,  479,  n.,  696, 
697. 

Scotland,  appeals  from  courts  in 
429,  n. 
poor  in,  165,  n. 


Scroop's  Inn,  383,  n. 

Sea-going  vessels,  293. 
marks,  270.  * 
worthiness,  294. 

Seal,  chancery  common  law,  4I7,n. 
of  corporation,  when  neces- 
sary, 136. 

Sealed  bag,  money  in,  distrainable, 
360. 

Sealing  writ  of  execution,  680^  n. 

Seamen,  register  office  for,  264. 
wages  of,  574,  n. 

Seek,  rents,  356. 

Secondary  evidence,  642. 

Second  deliverance,  writ  of,  709. 

Secretaries  of  poor  law  board,  173, 
n. 

SectB  ad  fumom,  8fc.  526. 
molendinum,  i6. 

Sectaries,  protestant,  55. 

Secular  clergy,  24,  n. 

Secundum   statutum,    appearance 
by,  589,  n. 

Securities  for  money,  686. 

Seducing  to  leave  service,  556. 

Seduction  of  daughter,  557. 

See  of  the  bishop,  14. 

Selecti  judices,  629,  n. 

Select  Vestry  Act,  170. 

Self-defence,  335. 

Separation  of  benefices,  chapelries, 
&c.  120—124. 

Separatists,  59,  n.,  636,  n. 

Sequestrari  &cias,  writ  of,  687,  n. 

Sequestration  of  a  benefice,  4,  687. 

Seijeant,  antient,  385,  n. 
premier,  t6. 

Seijeants'  Inn,  383,  n. 

Seijeants  at  law,  383. 

former  exclusive 
audience  of,  in 
C.  P.,  385,  n. 
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Servants,  giving  character  of,  494. 
master's  responsibility  for 
acts  of,  489. 

Service  of  writ  of  ejectment,  714. 
summons,  586. 
out  of  the  jurisdic- 
tion, 590. 
rent,  525. 

Senrices  in  the  church  for  certain 

days,  abolished,  47,  n. 
Servientes  ad  legem,  383. 

Sessions  for  the  highway,  246. 
quarter,  159. 
petty,  190. 

Set-off,  plea  of,  598. 

Settled  poor,  167,  179,  181. 

Settlement  by  apprenticeship,  177, 
by  birth,  175. 
by  certificate,  169,  n. 
by  estate,  1 77. 
by  hiring  and  service, 

178. 
by  inhabiting  forty  days, 

177. 
by  marriage,  176. 
by  parentage,  175. 
by  paying  taxes,  178. 
by   performing   offices, 

179. 
by  renting  a  tenement, 

176. 
lawof,  168, 175— 179. 
right  of,  168. 

Several  issues,  606. 

pleas,  606,  n. 
Sewers,  commissioners  of,  461. 

metropolitan,  286,  n. 

Sexton,  43,  44. 

Shares,  companies  limited  by,  146. 
in  ships,  262. 

Sheriff  action  against,  560. 

adverse  claims  against,  693, 

n. 
liability  for  escape,  543,  n. 
of  county,  233. 
protection  to,  693,  n. 
trial  before,  666. 

Sheriff's  court  in  London,  210,  n., 
396,  n.,  467,  n. 
VOL.  in. 


Shipowners*  liability  for  loss,  272, 
273. 

Shipping  offices,  263. 

Ships,  British,  laws  relating  to, 
261. 

foreign,  in  British  jurisdic- 
tion, 275,  n. 

property  in,  how  divided, 
262. 

Short  notice  of  trial,  618,  n. 

Sic  utere  tuo,  ut  alienum  non  laedas, 
519. 

Significavit,  452. 

Signing  judgment,  663. 

Simony,  3,  38,  76—79. 

Simple  contract,  limitation  of  ac- 
tions on,  572. 

Sinecure  rector,  26. 

Sine  die,  eat  inde,  669. 

Si  non  omnes,  writ  of,  434. 

Sites  for  schools,  216. 

workhouse,  191,  n. 

reformatory,  223,  n. 

Sittings  at  London  and  Westmin- 
ster, 431. 
at  nisi  prius,  432. 
in  banc,  432,  581,  n. 

Six  articles.  Law  of  the,  52, 

Slander,  490—494. 

limitations  in  actions  for, 
571. 

Small  debt  court  for  London — vide 
Shbbiff's  Court. 

Small  debt    courts,   396,   n. — see 
County  Court  (New). 
pox,  280. 
tithes,  84. 

Smoke  Furnaces  Acts,  286,  n. 
Social  economy,  laws  of,  125. 

Society  of  antiquaries,  131. 
benefit  building,  210. 
friendly,  208—210. 
incorporated  law,  326. 
industrial    and    provident, 

211. 
loan,  211,  n. 
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Society,  Toluntary,  140,  154, 

Sodor  and  Man,  bishop  of,  10. 

Soldiers  exempted  from  toll,  253. 

Sole  corporations,  96,  128. 

Solicitor,  381. 

Solicitor-general,  384. 

of  queen  consort, 
385. 

Solicitors,  323—328. 
Son  assault  demesne,  plea  of,  488, 
598,  599,  605,  u. 

Soul-scot,  111. 

Sounding  in  damages,  667. 

South  Sea  project,  141,  n. 

South  Wales,  highways  in,  246,  n. 

Southwell,  137. 

Special  bail,  592. 

bastard,  612,  n. 
case,  652, 662, 664, 675,  n., 
716. 
as  to  orders  of  removal, 

182. 
in  ejectment,  716. 
damage,  493,  542. 
demurrer,  596,  n.,  660. 
indorsement  on  writ  of  sum- 
mons, 589. 
jurisdiction,  461. 
jurors*  list,  618. 
jury,  617. 
plea,  598. 
pleading,  593,  n. 
verdict,  651,  652. 

Specific  delivery  of-goods  sold,  exe- 
cution for,  547. 

Specific  recovery  of  goods,  537, 
540,  542. 

SpiriU,  sale  of,  305-— 308. 

Spiritual  corporations,  128. 
courts,  436. 

Spoliation,  447. 

Stage  coaches,  287. 
plays,  308. 

Stage,  laws  relating  to  the,  308 — 
310. 

Stamp  duties  on  bank  notes,  338, 


Stamps  on  the   newspapets,  300, 

301. 
Stannaries,  144. 

court  for  die,  466. 

Statistics  of  registrar-general,  319. 

Statutes  of  amendment,  660. 
ieo  failf  ib, 
limitations,  561 — 577. 
plea  of,  591 
penal,  575. 
Stay  of  execution  in  error,  677, 

Steam  navigation,  293. 

ships  for  passengers,  296. 

Stephen,  king,  421. 

Steward,  manor  court  of  the,  391. 

Stipend  of  curate,  39. 

Stock   in   funds,   &c^   cbai]gesUe 
with  judgment  debti, 
690. 
in  trade,  rating  of,  188,  n. 

Stoppage,  598,  n. 
Stranger's  goods  distraioable,  S59, 
Striking  special  juiy,  618. 
Submission  to  arbitration,  372. 
Subpoena  ad  testificandum,  631. 

duces   tecum,  dauie  ol, 
in,  ib, 

in  chancery,  43, 421. 

Subtraction  of  fealty,  525. 

of  real  property,  524. 

of  suit  and  service,**. 

of  tithes,  444. 
Succession  of  corporate  property, 
135,  139. 

Successors,  95,  139. 

Sudden  necessity,  relief  by  ga*^ 
dians  in,  185. 

Suffitigan  bishops,  12,  n. 

Suggestion  in  replevin,  709. 
of  death,  694. 
of  error,  678. 
of  failure  to  try,  619. 
of  right  to  have  execu- 
tion, 694. 

Suing  in  fonn&  pauperis,  673* 
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Suit  at  law — see  Action. 
ID  courts,  375. 
of  court,  525. 

Summary  procedure  on  bills  of  ex- 
change, 586,  n. 

Summing  up  by  judge,  647. 
evidence,  630. 

Summons  on   original   writ,  698, 
701. 
writ  of,  in  personal  ac- 
tions, 583. 

Sunday,  no  day  for  juridical  busi- 
ness, 581. 
sale  of  beer,  &c.  on,  306. 
term  beginning  or  ending 

on,  581. 
writ  cannot  be  executed 
on  a,  680,  n. 

Superintendents,  marine,  263. 

Superintending  registrars,  344. 

Superior    courts,    399,   400,   411, 
673. 

Superstitious  uses,  193. 

Supplemental  Customs  Consolida- 
tion Act,  259,  n. 

Suppletory  oath,  638,  n. 

Supremacy  of  the  Crown,  47. 

Surcharge  of  common,  528. 

Sur  disclaimer,  writ  of   right  of, 
525,  n. 

Surgeons,  313. 

Surplice  fees,  109,  447. 

Surrebutter,  602. 

Surrejoinder,  ib. 

Surveyors  of  highways,  246. 

Suspension  of  canonries,  119. 

of  right  of  action,  482. 
pleas  in,  597. 

Swearing  the  jury,  622. 

witnesses,  635. 

Symbolum  animie,  111. 


Taking,  unlawful,  536. 
Tales,  de  circumstantibus,  628. 


Taxation,  local,  191,  n. 

Taxing  costs,  328,671. 

Temporalities  of  bishops,  6—9,  16. 

Tenant,  bound   to  give  notice  of 
ejectment,  717. 

Tenant  in  real  action,  699,  n. 

Tender,  legal,  336. 

of  amends,  496. 
of  the  oaths,  58. 
plea  of,  599. 

Tenure,  disturbance  of,  529. 

Terms,  578—582. 

Test  Act,  57—59. 

Testimony — see  Evidencb. 

Theatre  regulation  Act,  308. 

Theatres,  308. 

Things  real,  injuries  to,  500. 

Thirty- nine  articles,  47,  n. 

Threate,  487. 

Timber,  522. 

Tinners,  466. 

Tithe  commissioners,  91 . 

commutation  Act,  iL,  447. 
rent  charge,  92. 

Tithes,  79—94. 

discharge  from,  by  a  modus 
or  custom, 
86. 
by  commu- 
tation, 90. 
by  lapse  of 
time,  88. 
by  real  com- 
position, 
85. 
exemption  from,  by  statute, 

84. 
great,  ib, 
in  London,  84,  n. 
mixed,  80. 
objections  to,  90. 
occupier,  how  far  liable  to, 

94. 
origin  of,  80. 
ouster  of,  512. 
of  fish,  92,  n. 
of  minerals,  ib. 
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TitheSy  personal,  92,  n. 
pnedial,  80. 
privy,  84,  n. 
recovery  of,  92,  574,  D. 
rectorial,  20,  83. 
small,  84. 
subtraction  of,  444. 
vicarial,  23,  84. 
who  exempted  from,  83, 84 
—89. 

Title  of  plaintiff  in  ejectment,  710. 
to  orders,  3. 

Toleration  Act,  57,  59,  60, 

Toll  collectors,  253, 

exemptions  from,  253. 
thorough,  243. 
traverse,  t6. 

Tolling  right  of  entry,  506. 
Tolls,  253,  254. 

Torts,  452. 

actions  on,  477. 
Tout  temps  prist,  700. 

Town  causes,  617. 
clerk,  159. 
corporate,  153. 
councillors,  158. 

Towns  Clauses  Act,  133,  n. 

Trade,  Board  of— >see   Board   of 
Trade. 
coasting,  260. 
marks,  544. 

Trading  by  clergymen,  4,  5. 

Transitory  actions,  479. 

Traverse,  in  pleading,  598. 
toll,  243. 

Treasurer,  159. 

Treaties  as  to  fisheries,  277. 

Treaty  is  matter  of  record,  610. 

Treble  and  double  costs,  644,  n. 

Trespass,  514. 

action  of,  477. 

ab  initio,  368,  517. 

by  cattle,  516. 

justifiable,  517. 

maintainable  by  or  against 
executor  or  adminis- 
trator, 483,  484. 


Trespass  on   the  case,  action  of^ 
477,  521. 
quare  cUusum  (regit,  51 4, 
711. 

Trial  and  evidence,  607 — 659. 
at  bar,  614. 
at  nisi  prius,  ib, 
before  the  sheriflf;  615,  666. 
by  the  judge,  608,  n. 
by  certificate,  610. 
by  inspection,  608,  n. 
by  jury — see  J  urt.  Trial  bt. 
by  proviso,  619. 
by  record,  608. 
by  witnesses,  613. 
by  wager  of  battel,  608. 
by  wager  of  law,  540,  60S,n. 
in  quare  impedit,  704. 
new,  655. 
notice  of,  618, 715. 

Trinity  house,  267. 

districts  o(  269. 

Trinoda  necessitas,  243. 

Triors,  624,  627,  n. 

Triplicatio,  603,  n. 

Trover,  541. 

Trustees  of  turnpike    roadsy   252, 
253. 

Trusts,  charitable,  195,201. 

Turning  to  a  right,  506. 

Turnpike  Acts,  245,  251. 

roads,  245,  251,  253. 

in   South    Wales, 
252,  n. 
trusU,  245,  252. 
tolls,  253. 

Two    witnesses,    where    required, 
637. 

Types  for  printing,  298. 


U. 
Umpire,  370. 

Unanimity  of  the  jury,  648, 648,  n. 
Uncertificated  attornies,  326,  n. 
Un chastity,  imputing,  491. 

Unde  nihil  habet,  dower,  391,  51 1, 
513. 
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UDfitnesa  of  clerks,  28,  29. 

Uniformity,  Acts  of,  56. 

of  process,  583. 

Union  of  benefices,  36,  n. 

Unions,  poor  law,  174. 

Universitates,  128. 

Universities,  colleges  in,  150. 

corporate  body  of  the, 

131,  150. 
courts  of,  469. 
right    to    present,  to 
popish  livings,  534. 

University  press,  298,  299. 

''  Unlimited  *'  companies,  145. 

Unliquidated  damages,  right  to  be- 
gin in,  630. 

Unreasonable  distress,  363. 

Upper  Bench,  409,  n. 

Urgent  necessity,  relief  by  guar- 
dians, &c.,  in,  185. 

Uses,  charitable,  193. 
superstitious,  ib. 

Usurpation  of  benefices,  530,  564. 

of  jurisdiction  by  the 

Exchequer,  406,  n. 

of  jurisdiction  by  the 

Queen's  Bench,  410, 


Vacant  possession,  714. 

Vacation,  582,  608,  n. 

Vaccination,  281. 

Acts  Amendment  A  cty 
281. 

Vagabonds,  180. 

Vagrant,  234. 

Value  received,  bill  for,  550,  n. 

Variances,  648,  n. 

Venditioni  ezponas,  writ  of,  686. 

Venison,  471,  n. 

Ventilation  of  ships,  26$. 

Venue  in  an  action,  595. 

Verbal  slander — see  Slamder. 


Verdict,  648. 

false,  659,  n. 
privy,  651,  n. 
special,  651, 652. 

Vert,  venison,  and  covert,  471,  n. 

Vestry,  170. 

Vestry  clerk,  43,  n. 

Vicar,  19,  22,  36. 

choral,  129,  n. 

Vicarages,  24. 

Vicarial  tithes,  83. 

Vice-admiralty  courts,  453. 

Vice-chancellors  in  equity,  427. 

Vice-president  of  education  com- 
mittee, 221. 

Vice-warden  of  the  stannaries,  466. 

Victneto,  jury  de,  623,  n. 

Victualling  houses — see  Ibns. 

Vi  et  armis,  478,  n. 

View  by  jury,  622. 

Vigilantibus,     non    dormientibus, 
jura  subveniunt,  562. 

Visitation  by  archdeacon,  18. 
of  a  province,  11. 
of  a  diocese,  18. 
of   lunatics,   229,   230, 
231. 

Visitations,  heralds,  460,  n. 

Visiting  justices  of  gaols,  237. 

Visitor  of  colleges,  150. 
of  hospitals,  149. 
of  a  corporation,  148. 
of   lunatic   asylums,    227, 
231. 

Visits  of  commissioners  of  lunac}", 
232,  n. 

Voire  dire,  634,  n. 
Volenti  non  fit  injuria,  557. 
Voluntary  associations,  140,  154. 

waste,  524. 

winding-up,  147. 

Volunteers,  208,  n. 

exempted    from     toll, 
253. 

Voting  at  municipal  elections,  158. 
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W. 

Wager  of  battel,  608,  n. 
of  law,  540,  608. 

Wai£^  368. 

Wales,  former  courts  of,  470,  n. 
Prince  of,  467,  n. 

Waltham,  Chancellor,  421. 

Wardens  of  the  Society  of  Apothe- 
caries, 316. 

Wards  in  boroughs,  158,  n. 

Warrant  of  attorney,  668. 
of  removal,  181. 

Washhouses,  public,  286,  n. 

Waste,  621—524. 

action  of,  524,  n. 
by  conversion,  522. 
injunction  to  stay,  521,  n. 
permissive,  525. 
remedies  for,  523. 
voluntary,  524. 
without    impeachment  of, 
523. 

Watch  rate,  161,  n. 

Water,    metropolitan    supply    of, 
286,  n. 

Watson's  Clergymen's  Law,  33,  n. 

Ways,  disturbance  of,  529. 

Waywardens,  250. 

Welsh  judicature,  former,  470,  n. 

Wesley ans,  54,  n. 

Whitecroas  Street  Prison,  229,  n., 
683,  n. 

Widows,  pauper,  179,  n. 

Wife,  abduction  of,  552. 

battery  of,    554 — see   Hus- 
band AND  WiFB. 

when  liable  to  ca.  sa.,  682. 
Winchester,  199,  215,  n. 
Winding-up  of  companies,  145, 
Winter  circuit,  432,  n. 
Withdrawal  of  juror,  649. 
Withernam,  goods  talcen  in,  538, 


Witness,  one  in  general  uffident; 
637. 

Wituessesy  631. 

attachment  ol^  for  ooo- 
tempt,  632. 

atheists  not  com^tent 
as.  635,  n. 

commission  to  ezamioe, 
632. 

depositions  of,  633. 

examination  of,  634. 

expenses  of,  632. 

interested,  634. 

not  bound  to  criminate 
themselves,  636. 

oath  to,  635. 

trial  by,  613. 

when  excused  from  tak- 
ing an  oath,  64,  05. 

when  wives  may  be, 
against  husbands,  or 
vice  vendf  635. 

[And  see  EvzDUfCE.] 

Wittemgemote,  402. 

Woking,  convicts  at,  240,  n. 

Woman  may  be  an  overseer,  166, 
n. 

Words,  defamatory — see  Slander. 

Workhouses,  union,  173,  231. 

Works,  public,  277, 

Worship,  certifying  places  oC  58, 
59,  60. 
disturbing  divine,  42. 

Wounding,  487. 

Wreck,  454. 

receivers  of,  274,  n. 

Writ  in  ejectment,  712. 

of  admeasurement  of  pasture, 

528,  n. 
of  advowson,  530,  n.,  564. 
of  certiorari,   183,  537,  609, 

n. 
of  error,  675,  n. 
of  execution,  680. 
of  inquir)',  666. 
of  ne  injust^  vexes,  525,  n. 
of  novel  disseisin,  529,  n. 
of  quod  permittat,  i6. 
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Writ  of  recordari,  538,  n. 
of  restitution,  679. 
of  revivor,  693. 
of  right,  507. 

of  right  of  dower,  476,  513.. 
of  summons,  585. 

against  a  fore]gner^91. 

in  dower,  699. 

in  quare  impedit,  701. 
of  trial,  387,  n.,  615. 
of  view,  622,  n. 


Writ,  original,  419,  698,  701. 

Writings,  libellous— see  Libel. 

Written  evidence,  631,  644. 
slander— see  Libel. 

Wrongs,  334. 

Y. 

Yeomanry,  208,  n. 
York,  archbishop  of,  441. 
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